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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 

CORRECTED  TO  JUNE  29,  1906. 


The  judiciary  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (8)  Circuit  Courts;  (4) 
Courts  of  Cook  County;  (5)  City  Courts;  (6)  County  and  Probate  Courts. 

(1)  THE  SUPEEME  COUKT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  grand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year.    * 

REPORTER. 

Isaac  N.  Phillips Bloomington. 

JUSTICES. 

First  District— Alonzo  K.  Vickers .Vienna. 

Second  District— William  M.  Farmer Vandalia. 

Third  District— Jacob  W.  Wilkin Danville. 

Fourth  District— Guy  C.  Scott Aledo. 

Fifth  District— John  P.  Hand Cambridge. 

Sixth  District— J ames  H.  Cartwrioht. Oregon. 

Seventh  District— Orrin  N.  Carter Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Chief  Justice 
within  six  years  last  past.  Mr.  Justice  Scott  is  the  present  Chief 
Justice. 

clerk. 

Christopher  Mamer,  Springfield. 

librarian. 
Ralph  H.  Wilkin,  Springfield. 

(iii) 
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(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district 

REPORTERS. 

W.  Clyde  Jones  and  Keene  H.  Addington,  comprising  the  law  firm 
of  Jones  &  Addington,  100  Washington  street,  Chicago. 

FIRST  DISTRICT. 

Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk— Alfred  R.  Porter,  Ashland  Block,  Chicago. 

Francis  Adams,  Presiding  Justice,  Ashland  Block,  Chicago, 
Jesse  Holdom,  Justice,  Ashland  Block,  Chicago. 
Edward  O.  Brown,  Justice,  Ashland  Block,  Chicago. 


BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Frederick  A.  Smith,  Presiding  Justice,  Ashland  Block,  Chicago. 
Frank  Baker,  Justice.  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb, 
DuPage,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  LaSalle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam.  Rock  Island. 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
CLERK—Christopher  C.  Duffy,  Ottawa. 

Dorrange  Dibell,  Presiding  Justice,  Joliet 
George  W.  Thompson,  Justice,  Galesburg. 
Henry  B.  Willis.  Justice,  Elgin. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign,  Christian,  Clark,   Coles,  Cumberland,   DeWitt,   Douglas, 
Edgar,  Ford,  Fulton,  Greene.  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,   Mason,   McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott,  Shelby, 
Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

Frank  D.  Ramsay,  Presiding  Justice,  Morrison. 
James  $.  Baume,  Justice,  Galena. 
Leslie  D.  Puterbaugh,  Justice,  Peoria. 

*  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Supreme  Court 
under  the  provisions  of  the  act  of  the  General  Assembly,  approved  June  2. 1897. 
Hurd's  Statutes,  18?7,  503, .  Laws  of,  1397, 1*5, 
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FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw* 
ford,  Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamilton, 
Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence,  Madison, 
Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Randolph,  Rich- 
land, Saline,  St.  Clair,  Union,   Wabash,  Washington,  Wayne, 
White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  February  and  August. 
Clerk— Albert  C.  Millspaugh,  Mount  Vernon. 

Colostin  D.  Myers,  Presiding  Justice,  Bloomington, 
James  A.  Creighton,  Justice,  Springfield. 
Harry  Higbeb,  Justice,  Pittefield. 

(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows :  * 

First  Circuit, — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

f  Alonzo  K.  Vickers,  Vienna. 
Warren  W.  Duncan,  Marion. 
William  N.  Butler,  Cairo. 

Second  Circuit  —The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Enoch  E.  Newlin,  Robinson. 
Prince  A.  Pearcb,  Carmi. 
Jacob  R.  Creiohton,  Fairfield. 
Third  Circuit— The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  Edwardsville. 
Robert  D.  W.  Holder,  Belleville. 
Charles  T.  Moore,  Nashville. 
Fourth  Circuit — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian, 

Judges. 
f  William  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelbyville. 
Samuel  L.  Dwight,  Centralis. 

Fifth  Circuit — The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

James  W.  Craig,  Mattoon. 
KRE.  Kdxbrough,  Danville. 
Morton  W.  Thompson,  Danville. 

Sixth  Circuit— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt 

JUDGES. 

William  O.  Cochran,  Sullivan. 
Solon  Philbrick,  Champaign. 
Wdiliam  C.  Johns,  Decatur. 

*  Laws  1897, 188.  "~  ' 

t  Besiffned.    Elected  Judge  Supreme  Court  June  4, 1906. 
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Seventh  Circuit.— The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creiohton,  Springfield, 
Robert  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth   Circuit— The  counties  of  Adams,  Schuyler,  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Harry  Higbee,  Pittsfield. 
Thomas  N.  Mbhan,  Mason  City. 
Albert  Akers,  Quincy. 

Ninth  Circuit.— -The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

judges. 

George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 
Robert  J.  Grier,  Monmouth. 

Tenth  Circuit— The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
TazewelL 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  £.  Worthington,  Peoria. 

Eleventh  Circuit— -The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

COLOSTm  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lincoln. 

Twelfth  Circuit— -The  counties  of  Will,  Kankakee  and  Iroquois. 

judges. 
Dorrancb   Dibell,  Joliet 
Albert  O.  Marshall,  Joliet 
Frank  L.  Hooper,  Wateeka. 

Thirteenth  Circuit.— -The  counties  of  Bureau,  LaSalle  and  Grundy. 

judges. 
Charles  Blanchard,  Ottawa. 
Samuel  C.  Stough,  Morris. 
Richard  M.  Skinner,  Princeton. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,  Geneseo. 

Fifteenth  Circuit— -The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

Richard  8.  Farrand,  Dixon. 
James  S.  Baume,  Galena. 
Oscar  E.  Heard,  Freeport 
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Sixteenth  Circuit— The  counties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall 

JUDGES. 

Henry  B.  Willis,  Elgin. 
Charles  A.  Bishop.  Sycamore. 
Linus  C.  Ruth,  Hinsdale. 

Seventeenth  Circuit—The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

judges. 

Arthur  H.  Frost,  Rockford. 
Charles  H.  Donnelly.  Woodstock. 
Robert  W.  Wright,  Belvidere. 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi-criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex  officio,  of  the  Criminal  Court 

CIRCUIT  COURT. 

I 
Acting  Clerk— James  J.  Gray,  Fort  Dearborn  Building,  (Chicago. 

JUDGES. 

George  A,  Carpenter,  John  Gibbons, 

Richard  S.  Tuthill,  Edward  O.  Brown, 

Richard  W.  Clifford,  Lockwood  Honors, 

Frank  Baker,  George  Eersten, 

Francis  Adams,  Julian  W.  Mack, 

Thomas  G.  Windes,  Frederick  A.  Smith, 

Merritt  W.  Pinckney,  Charles  M.  Walker. 

SUPERIOR  COURT. 
Clerk— Charles  W.  Vail,  Fort  Dearborn  Building,  Chicago. 

JUDGES. 

Joseph  E.  Gary,*  Henry  V.  Freeman, 

Ben  M.  Smith,  Farlin  Q.  Ball, 

Theodore  Brentano,  Axel  Chytraus, 

George  A.  Dupuy,  Jesse  Holdom, 

Albert  C.  Barnes,  Marcus  Kavanagh, 

Arthur  H.  Chetlain,  Willard  M.  McEwen. 
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(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  were  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  37,  R.  8.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her* 
cules  Iron  Works  v.  E.,  J.  &  E.  Ry.  Co.,  141 I1L  497.) 

THE  CITY  COURT  OF  ALTON. 
Jambs  E.  Dtjnnegan,  Judga         Francis  Bbandeweidb,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
John  L.  Healy,  Judge.  Frank  W.  Greenaway,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
P.  W.  Gallagher,  Judge.  W.  a  Gleason,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Homer  Abbott,  Judge.  Edward  H.  Kirgis,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUI& 
W.  J.  N.  Moyers,  Judge.  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
John  L.  Healy,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWilliams,  Judge.  Harry  L.  Ballard,  Clerk. 

THE  PITY  COURT  OF  MATTOON. 
Horace  S.  Clark,  Judge.  Thomas  M.  Lytle,  Clerk. 

THE  CITY  COURT  OF  PANA. 
Josiah  P.  Hodge,  Judge.  Deloss  Travis,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Sprkchrr,  Clerk. 
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(6)  COUNTY  AND  PROBATE  COURTS. 


In  the  counties  of  Cook.  Kane,  La  Salle,  Peoria,  Sangamon.  St.  Clair 
ami  Will,  each  having  a  population  of  over  70,000,  probate  courts  are 
established,  distinct  from  the  county  courts.  In  the  other  counties  the 
county  courts  have  jurisdiction  in  all  matters  of  probate.  (Laws 
1*81,  72.) 

JUDGES.  COUNTIES.  COUNTY  SEATS. 

Charles  B.  MoCrory Adams Quincy. 

William  S.  Dewey Alexander Cairo. 

Joseph  Story Bond Greenville. 

Wm.  C.  De  Wolf,  Jr. Boone Belvidere. 

S.  A.  Hubbard Brown    Mt.  Sterling. 

Joe  A.  Davis Bureau Princeton. 

F.  I.  Bizaillion Calhoun ". . .  Hardin. 

Alva  F.  Winoert Carroll Mt  Carroll. 

Darius  N.  Walker Cass Virginia. 

Calvin  C.  Staley. Champaign Urbana. 

James  fl.  Forrester Christian Taylorville. 

Everett  Connelly Clark Marshall. 

John  R.  Bonney Clay Louisville. 

James  Allen Clinton Carlyle. 

T.  N.  Cofer Coles Charleston. 

John  W.  Houston Cook Chicago. 

Charles  S.  Cutting,  Pro.  J. . .  Cook Chicago. 

Acsby  L.  Lowe Crawford Robinson. 

Stephen  B.  Rariden Cumberland Toledo. 

William  L.  Pond DeKalb Svcamore, 

FredC.  Hill. DeWitt Clinton. 

William  W.  Reeves Douglas. Tuscola. 

Mazzixi  Slusser. DuPage Wheaton. 

Walter  S.  Lamon Edgar Paris. 

Isaac  W.  Ibbotson Edwards Albion. 

David  L.  Wright Effingham Effingham. 

Beverly  W.  Henry Fayette Vandalia. 

H.  H.  Kerr. Ford Paxton. 

James  P.  Mooneyham Franklin Benton. 

W.  Scott  Edwards Fulton Lewistown. 

Marsh  Wiseheart Gallatin Shawneetown. 

David  F.  King Greene Carrollton. 

George  W.  Huston Grundy Morris. 

Chas.  B.  Thomas Hamilton. McLeansboro. 

John  W.  Williams Hancock Carthage. 

Marcelles  L.  Tyer Hardin Elizabethtown. 

Rufus  F.  Robinson Henderson Oquawka. 

Theron  H.  Chesley Henry Cambridge. 

Frank  Harry Iroquois Watseka. 

WiLLARD  F.  Ellis Jackson Murphysboro. 

I.  D.  Shamhart. Jasper Newton. 

Conrad  Schul Jefferson Mt.  Vernon. 

Charles  S.  White Jersey Jerseyville. 

William  Rippin Jo  Daviess Galena. 

W.  Y.  Smith Johnson Vienna. 

M.  O.  Southworth Kane Geneva. 

John  H.  Williams,  Pro.  J. . . .  Kane Geneva. 

Arthur  W.  Deselm Kankakee Kankakee. 

William  Hill Kendall Yorkville. 

J.  D.  Welsh Knox Galesburg. 
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JUDGES.  COUNTIES.  COUNTY  SEATS. 

DeWitt  L.  Jones Lake Waukegan. 

William  H.  Hinebauoh LaSalle Ottawa. 

Albert  T.  Lardin,  Pro.  J. . . .  LaSalle Ottawa. 

Jasper  D.  Madding Lawrence Lawrenoeville. 

Robert  H.  Scott Lee Dixon. 

Charles  F.  H.  Carithers.  . .  Livingston Pontiac 

Donald  McCormick. Logan Lincoln. 

Orpheus  W.  Smith Macon Decatur. 

John  B.  Vaughn Macoupin Carlinville. 

John  E.  Hillskotter Madison Edwardsville. 

Chas.  H.  Holt Marion Salem. 

Daniel  H.  Gregg Marshall Lacon. 

Jamks  A.  McComas Mason Havana. 

Lannes  P.  Oakes Massac Metropolis. 

William  J.  Franklin McDonough Macomb. 

Orson  A.  Gillmorb McHenry Woodstock. 

Holland  A.  Russell McLean Bloomington. 

George  B.  Watkins Menard Petersburg. 

William  T.  Church Mercer Aledo. 

Albert  C.  Bollinger Monroe Waterloo. 

M.  J.  McMurrat Montgomery Hillsboro. 

Charles  A.  Barnes. Morgan Jacksonville. 

E.  D.  Hutchinson Moultrie Sullivan. 

Frank  E.  Reed Ogle Oregon. 

Wilbert  I.  Slemmons Peoria   Peoria. 

Mark  M.  Bassett,  Pro.  J Peoria Peoria. 

R.  W.  S.  Wheatley Perry Pinckneyville, 

F.  M.  Shonkwiler Piatt Monticello. 

B.  T.  Bradburn Pike Pittsfieid. 

William  A.  Whiteside Pone Golconda. 

John  D.  Bristow Pulaski Mound  City. 
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W.  H.  Gray,  for  use  of  A.  Timmons,  v.  Jacob  W. 
Bever,  et  al. 

Gen.  No.  4,529. 

1.  Assignment— when  passes  title  to  order  for  payment  of  money. 
The  indorsement  of  an  order  for  the  payment  of  money  passes  title 
thereto  to  the  assignee  notwithstanding  the  assignor  fails  to  sign  his 
name  thereto,  if  he  delivers  the  order  so  indorsed  with  the  intention  of 
transferring  the  ownership  thereof,  and  the  assignee  may  sue  thereon 
in  the  name  of  his  assignor  for  his  use;  he  may  sue  thereon  in  his  own 
name  where  after  such  indorsement  and  delivery  the  party  upon  whom 
the  order  is  drawn  recognizes  and  agrees  to  pay  such  assignee. 

2.  Garnishment—  equitable  assignee  of  debt  protected  against.  The 
equitable  assignee  of  an  order  to  pay  money  will  be  protected  against 
the  claims  of  a  garnisheeing  creditor  of  his  assignor  whose  rights  ac- 
quired by  such  proceeding  were  later  in  point  of  time. 

8.  Garnishee— what  question  cannot  be  raised  by.  A  garnishee 
cannot  raise  the  question  that  an  assignment  by  the  debtor  is  invalid 
because  it  seeks  to  split  a  single  demand,  where  the  drawee  of  such 
order  has  recognized  the  assignment  and  agreed  to  pay  according  to  its 
terms. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Stark  County;  the  Hon.  Theodore  N.  Green,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1905.  Affirmed. 
Opinion  filed  August  1,  1905. 

Kerns  &  Fling,  for  appellant. 

B.  F.  Thompson,  for  appellees. 

a) 
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Mb.  Presiding  Justice  Vickers  delivered  the  opinion  of 
vhe  court. 

Timmons  obtained  a  judgment  before  a  justice  of  the 
peace  against  W.  H.  Gray  for  $198.83  on  the  21st  day  of 
June,  1904,  and  swore  out  an  execution  which  was  returned, 
no  property  found,  on  the  22nd  of  June.  Timmons  then 
sued  out  a  garnishee  summons  which  was  served  on  Jacob 
W.  Bever  *tnd  James  Owens  as  garnishees.  TF.  E.  Gray 
interpleaded  and  claimed  the  funds  in  the  hands  of  the 
garnishees  and  on  a  trial  in  the  Circuit  Court  had  judg- 
ment for  $S0  against  garnishee  Owens,  from  which  Tim- 
mons appeals.  The  garnishee  summons  was  served  on 
June  27th  on  Owens  and  Bever.  There  is  no  serious  con- 
flict in  the  evidence  which  establishes  the  following  facts : 
Appellee  W.  E.  Gray  is  a  son  of  W.  H.  Gray.  W.  H.  Gray 
was  indebted  to  his  son,  W.  E.  Gray,  to  the  amount  of  $S0 
for  borrowed  money.  Bever  was  indebted  to  W.  H.  Gray 
$S0  and  Owens  was  indebted  to  Bever  $300  for  digging  a 
well,  which  was  not  due  until  the  well  was  accepted,  which 
was  on  July  7,  1904.  W.  H.  Gray  called  on  Bever,  his 
debtor,  on  June  16th,  for  a  settlement;  Bever  gave  W.  II. 
Gray  an  order  on  Owens  for  $80,  and  on  the  same  day  W.  H. 
Gray  presented  the  order  to  Owens,  who  wrote  an  accept- 
ance on  the  order  as  follows : 

"  I  accept  the  within  order  and  will  pay  the  same  when 
the  well  is  finished  and  accepted  by  me. 

W.  H.  Owens." 

In  pursuance  of  a  previous  contract  between  them  W.  H. 
Gray  wrote  across  the  back  of  the  order  an  assignment  to 
W.  E.  Gray  and  delivered  it  on  the  day  the  order  was 
given  to  the  assignor,  but  by  mistake  or  oversight  failed 
to  sign  his  name  to  the  assignment.  Owens  had  noticed 
that  the  money  was  to  be  paid  to  W.  E.  Gray  soon  after 
the  order  was  drawn  and  promised  to  pay  it  to  appellee  as 
soon  as  he  settled  with  Bever  for  the  digging  of  the  well. 

Only  two  questions  are  raised  by  appellant. 

(1)  It  is  contended  that  the  assignment  of  the  order  by 
W.  H.  Gray  to  appellee  without  indorsing  the  name  of  the 
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,  assignor  did  not  pass  the  legal  title  of  the  order  to  appellee 
and  therefore  appellee  was  not  entitled  to  a  verdict  on  his 
interpleader.  This  contention  cannot  be  sustained.  When 
W.  H.  Gray  delivered  the  order  to  his  son,  intending  in 
good  faith  to  pass  the  title  for  a  valuable  consideration,  ap- 
pellee thereby  became  the  equitable  owner  of  the  debt 
represented  by  the  order.  A  suit  on  the  order  against 
Owens  would  in  such  case  have  to  be  brought  in  the  name 
of  W.  H.  Gray,  but  after  the  order  was  delivered  and 
Owens  was  notified  he  promised  to  pay  the  order  to  W.  S. 
Gray,  which  would  constitute  a  contract  by  novation  of 
parties  and  suit  might  then  have  been  maintained  in  the 
name  of  W.  E.  Gray.  Peoria  Marine  &  Fire  Ins.  Co.  v. 
Harvey,  34  111.  46,  and  cases  there  cited. 

Even  if  appellee  be  treated  merely  as  the  equitable  owner 
of  the  debt,  still  it  is  well  settled  that  the  courts  of  law  will 
protect  the  equitable  owner  of  choses  in  action  against 
garnishee  process  by  which  it  is  sought  to  reach  them  as 
the  property  of  the  holder  of  the  naked  legal  title.  Carr 
v.  Waugh,  28  111.  418;  Hodson  v.  McConnell,  12  III.  170. 

(2)  It  is  next  contended  that  the  order  being  for  only  a 
part  of  the  $300  debt  due  Bever,  was  invalid  because  the 
contract  being  an  entirety  could  not  be  split  up  to  suit  the 
convenience  of  the  payee.  This  is  an  objection  that  Owens 
might  have  raised,  but  eyen  he  has  waived  it  by  accepting 
and  promising  to  pay  the  order. 

It  is  not  a  matter  which  appellant  can  urge.  The  parties 
to  the  contract  may,  if  they  see  proper,  divide  up  a  gross 
amount  of  indebtedness.  Most  people  are  quite  willing  to 
pay  by  installments. 

We  see  no  reason  for  disturbing  this  judgment  and  it  is 
therefore  affirmed. 

Affirmed. 


Appellate  Courts  op  Illinois. 


Vol.  122.]  Mayer  v.  Schneider. 


William  F.  Mayer  y«  Mary  L.  C.  C.  Schneider, 
Administratrix. 

Gen.  No.  4,518. 

1.  Executrix— when  purchase  by,  though  constructively  fraudulent, 
will  not  be  relieved  against  Where  an  executrix  purchased  (through  a 
circuitous  route)  at  her  own  sale,  no  relief  will  be  awarded  where  such 
sale  was,  with  full  knowledge,  ratified  by  the  only  person  having  a 
right  to  object;  the  heirs  of  such  ratifying  person  have  no  greater  rights 
than  she  would  have  had  if  living. 

Contest  in  court  of  probate.  Appeal  from  the  Circuit  Court  of  La- 
Salle  County;  the  Hon.  Ricbard  S.  Farrand,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1905.  Affirmed.  Opinion  filed  August 
1,  1905. 

John  F.  Haas,  for  appellant. 

H.  M.  Kblly,  for  appellee. 

Mr.  Presiding  Justice  Vickers  delivered  the  opinion;  of 
the  court. 

Christina  B.  Schneider  died  in  the  year  1899,  leaving  a 
will  of  which  Mary  L.  C.  C.  Schneider  was  executrix.  Her 
beneficiaries  were  her  two  daughters,  Mary  and  Bertha, 
both  of  whom  were  adults.  No  other  person,  appears-  to 
have  had  any  interest  in  the  estate.  Among  the  assets  of 
the  estate  was  a  retail  cigar  and  tobacco  store  located  in 
the  city  of  Ottawa.  By  agreement  of  the  two  sisters  Mary 
bought  the  store  at  the  appraised  value  of  $989,05.  The 
parties  were  advised  that  Mary  could  not  purchase  the 
store  herself  on  account  of  her  being  the  executrix,  and  in 
order  to  avoid  this  objection  a  pretended  sale  was  made  by 
Mary  to  Bertha  and  by  Bertha  back  to  Mary  for  the  price 
of  $989.05  and  Mary  thereafter  conducted  the  business  as 
owner.  The  transaction  was  reported  to  the  County  Court 
and  duly  approved.  Bertha  Schneider  died  testate  leaving 
Mary  her  sister,  and  William  F.  Mayer  a  half-brother,  as 
her  heirs.  Mary  was  appointed  administratrix  of  Bertha's 
estate  and  filed  an  inventory  in  which  she  listed  the  real 
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estate  and  the  balance  due  Bertha  out  of  the  personal  as- 
sets of  the  estate  of  her  mother.  Appellant,  the  half- 
brother,  filed  exceptions  in  the  County  Court,  which  were 
overruled  and  the  inventory  approved.  Upon  an  appeal  to 
the  Circuit  Court  the  exceptions  were  again  overruled  and 
Mayer  appeals  and  urges  a  reversal  of  the  order  approving, 
the  inventory  on  the  grounds  that  the  court  should  have 
compelled  the  administratrix  to  inventory  the  $989.05  as 
the  value  of  the  stock  of  goods  sold,  as  appellant  claims,  to 
Bertha  Schneider.  Appellant  claims  that  since  appellee 
made  the  sale  to  Bertha  and  had  the  same  approved  by  the 
County  Court,  she  is  now  estopped  to  claim  that  appellee 
was  in  fact  the  purchaser  of  the.  stock  and  that  title  must 
be  held  to  have  been  in  the  deceased  sister  and  should 
therefore  be  included  in  the  inventory.  The  position  of 
appellant  is  precisely  the  same  with  respect  to  these  trans- 
actions, as  the  deceased  would  be  were  she  living.  Bertha 
Schneider  being  of  full  age  had  power  and  control  over  her 
property,  and  could,  therefore,  make  any  disposition  of  it 
she  saw  proper  and  her  heirs  cannot  complain  even  though 
their  shares  in  the  estate  were  reduced  thereby. 

While  the  sale  by  the  executrix  to  herself,  even  though 
made  by  the  circuitous  method  here  employed,  is  con- 
structively fraudulent,  still  it  was  participated  in  and  rati- 
fied by  the  deceased  and  her  acts  are  binding  on  appellant. 
Stickel  v.  Crane,  189  111.  211;  Mason  v.  Odum,  210  Id.  471. 

At  the  time  appellee  took  this  -stock  she  accounted  for 
one-half  of  it  at  the  price  fixed  to  her  sister  Bertha,  who 
appears  to  have  been  entirely  satisfied  with  the  arrange- 
ment; this  being  true  appellant  has  no  just  grounds  to 
complain. 

The  judgment  is  affirmed. 

Affirmed. 
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Byron  Telephone  Company  t.  Gussie  Sheets. 
Gen.  No.  4,525. 

1.  Negligence— when  intervention  of  independent  agency  does  not 
excuse.  It  is  no  defense  to  an  action  for  injury  resulting  from  the  neg- 
ligence of  the  defendant  that  the  negligence  or  tortious  act  of  a  third 
person,  an  inevitable  accident  or  inanimate  thing  contributed  to  cause 
the  injury,  if  the  negligence  o/  the  defendant  was  the  efficient  cause 
without  which  the  injury  would  not  have  occurred. 

2.  Electricity — degree  of  care  required  of  person  using.  A  per- 
son employing  a  dangerous  agency,  such  as  electricity,  is  bound  to  the 
exercise  of  the  highest  degree  of  care. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Ogle  County; 
the  Hon.  Richard  S.  Farrand,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1905.    Affirmed.    Opinion  filed  August  1,  1905. 

D.  W.  Baxter  and  J.  B.  Stephens,  for  appellant. 

J.  C.  Seyster  and  W.  B.  Fearer,  for  appellee. 

Mr.  Presiding  Justice  Vickers  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
of  Ogle  County  in  favor  of  appellee  for  $150  damages 
caused  by  the  loss  of  her  clothing  in  a  fire  which  it  is  al- 
leged was  originated  by  the  wires  of  the  appellant,  the 
Byron  Telephone  Company.  When  the  appellant  origi- 
nally installed  its  telephone  system  in  the  city  of  Byron  a 
ground  wire  was  put  in  for  each  'phone.  Subsequently,  with 
a  view  of  improving  the  service,  the  ground  wires  were  all 
removed  except  one  at  the  switchboard  and  one  at  the 
cable  pole  and  a  third  one  was  inadvertently  left  connected 
with  a  'phone  in  appellee's  room.  This  ground  wire  was 
inside  appellee's  bedroom  and  ran  along  the  mop-board  and 
also  across  the  door-facing.  On  the  morning  of  August  3, 
1903,  appellee  and  her  husband  were  away  from  home. 
During  a  thunderstorm  which  occurred  early  in  the  morn- 
ing, fire  was  discovered  in  the  bedroom  of  appellee,  this 
being  the  room  in  which  the  ground  wire  above  described 
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was  placed.  The  fire  seems  to  have  originated  in  the  mop- 
board  and  door-facing  and  was  communicated  therefrom  tQ 
appellee's  clothing  which  was  hanging  on  the  wall.  A 
Mr.  Caldwell,  who  has  some  connection  with  the  telephone 
company,  heard  the  thunder  and  went  into  the  exchange 
room  and  cut  off  the  ground  wire  at  the  switchboard. 

It  is  conceded  that  the  fire  that  destroyed  the  clothing 
of  appellee  was  caused  by  lightning  getting  upon  the  wires 
of  appellant  and  passing  through  appellee's  room  on  the 
ground  wire  to  the  earth. 

The  principal  contention  of  appellant  is  that  it  was  only 
bound  to  exercise  reasonable  care  to  protect  its  customers 
from  damages  from  the  use  of  such  currents  of  electricity 
as  were  generated  and  used  by  it  in  its  business  and  that  it 
was  not  required  to  protect  its  customers  against  damages 
resulting  from  electricity  coming  up  on  its  wires  from  elec- 
trical storms. 

The  exact  question  involved  is  preserved  for  our  consid- 
eration by  appellant's  exceptions  taken  to  the  giving  and 
refusing  of  instructions.  The  court  refused  to  instruct  the 
jury  that  it  was  not  the  duty  of  appellant  to  adopt  the  most 
approved  method  of  construction  and  maintenance  in  order 
to  protect  against  currents  of  electricity  produced  by  elec- 
trical storms,  but  did  give  the  opposite  of  this  proposition, 
the  exception  to  which  presents  the  substantial  grounds 
.  upon  which  a  reversal  is  asked. 

80  far  as  we  know  this  precise  question  has  not  been  de- 
cided by  the  Supreme  Court  or  the  Appellate  Courts  of  this 
State,  but  the  principle  that  appears  to  be  applicable  has 
often  been  invoked  in  the  decision  of  other  cases  wherein 
the  injury  resulted  from  the  negligence  charged  and  the 
intervention  of  some  independent  agency.  The  rule  fre- 
quently announced  is  that  it  is  no  defense  to  an  action  for 
injury  resulting  from  the  negligence  of  the  defendant  that 
the  negligence  or  tortious  act  of  a  third  person,  an  inevit- 
able accident  or  an  inanimate  thing  contributed  to  cause 
the  injury  if  the  negligence  of  the  defendant  was  an  efficient 
cause  without  which  the  injury  would  not  have  occurred. 
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City  of  Joliet  v.  Verley,  35  111.  58;  Village  of  Carterville 
v.  Cook,  129  Id.  152;  McGregor  v.  Reid,  Murdoch  &  Co., 
178  Id.  464;  C.  &  A.  R.  R.  Co.  v.  Harrington,  192  Id.  10; 
Armour  v.  Golkowska,  202  Id.  144.  Liability  under  the 
doctrine  of  these  cases  exists  where  the  defendant  is  guilty 
of  the  negligence  charged  and  an  independent  agency,  which 
ought  reasonably  to  have  been  expected,  intervenes  and 
causes  the  injury  which  would  not  have  happened  but  for  the 
negligence  of  the  defendant.  In  the  case  at  bar  the  negli- 
gence charged  against  the  defendant  is  negligently  failing 
to  provide  proper  means  to  arrest  dangerous  currents  of 
electricity  from  entering  the  building  and  injuring  appel- 
lee's property;  negligently  failing  to  maintain  its  wires  and 
connections  in  such  manner  as  to  cause  dangerous  currents 
of  electricity  that  might  enter  the  building  to  pass  out  with- 
out injury,  and  that  said  wires  were  negligently  and  im- 
properly placed  in  said  building.  Under  the  evidence  the 
jury  might  well  find  that  appellant  was  guilty  of  some  of 
the  acts  charged  against  it.  Without  going  into  an  ex- 
tended discussion  of  the  evidence,  it  is  sufficient  for  us  to 
say  that  it  appears  from  the  expert  testimony  that  the  pur- 
pose of  grounding  the  wires  of  a  telephone  system  is  to  af- 
ford a  means  by  which  any  excess  of  electricity  that  may 
come  upon  the  wires  may  pass  to  the  earth.  If  this  is  true 
it  must  be  assumed  that  appellant  knew  that  the  ground 
wire  which  passed  through  appellee's  room  in  close  proxim- 
ity to  combustible  material  was  liable  to  become  charged 
with  a  dangerous  current  of  electricity,  especially  during 
the  times  of  electrical  storms,  and  when  the  atmosphere  is 
overcharged  with  electricity.  The  evidence  tends  to  show 
that  placing  this  wire  near  the  wooden  mop-board  and  door- 
facing  was  faulty  construction  and  this  accords  with  reason. 
It  is  also  shown  that  the  grounding  of  the  wire  at  the  cable 
pole  was  imperfectly  done,  which  may  have  tended  to  in- 
crease the  current  that  passed  through  appellee's  room. 
We  think  the  jury  was  justified  in  finding  that  appellant 
was  guilty  of  the  negligence  charged.  Appellant's  most 
serious  contention  is  that  it  is  not  liable  for  injury  result- 
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ing  from  currents  of  electricity  coming  upon  its  wires  from 
lightning.  The  experts  are  practically  agreed  that  there  is 
no  device  known  that  will  control  those  heavy  bolts  of 
lightning  that  destroy  houses  and  trees  in  their  passage  to 
the  earth.  On  the  other  hand  it  is  shown  that  the  less 
forceful  currents  may  be  safely  conducted  to  the  earth  by 
properly  grounded  wires.  In  this  case  the  only  damage 
done  was  by  the  igniting  of  the  wood  in  appellee' s  room, 
the  burning  of  the  clothing  and  the  ground  wire  was  found 
to  have  been  so  burned  near  its  connection  at  the  ground 
that  it  would  crumble  into  dust  between  the  fingers.  Xo 
other  damage  was  done  at  any  other  point  on  the  system. 
From  these  circumstances  we  conclude  that  the  lightning 
that  did  the  damage  was  not  one  of  those  heavy  and  uncon- 
trollable currents  that  carry  destruction  to  every  opposing 
body  it  meets  on  its  passage  to  the  earth.  On  the  contrary, 
we  are  warranted  in  believing  that  had  appellant  used  the 
usual  and  ordinary  means  of  conducting  this  current  to  the 
earth  no  damage  would  have  occurred.  There  is,  therefore, 
present  in  the  faots  of  this  case  all  the  elements  of  liability 
under  the  rule  announced  in  the  cases  above  cited. 

Appellant  cites  and  relies  on  the  case  of  Phranix  Light 
&  Fuel  Co.  v.  Bennett,  63  L.  R.  A.  219  (Arizona).  This 
case  seems  to  hold  that  the  only  duty  defendant  owed  was 
so  to  insulate  its  wires  as  to  protect  its  customers  from  the 
currents  of  electricity  generated  by  it.  There  was  nothing 
in  the  evidence  in  the  case  to  indicate  the  strength  of  the 
current  that  came  upon  the  wires  from  the  clouds  or  to  show 
that  it  might  have  been  controlled  by  the  use  of  proper 
means  for  such  purpose.  While  some  expressions  found 
in  the  opinion  apparently  exempt  the  defendant  from  lia- 
bility for  injuries  produced  by  currents  of  electricity  coming 
on  its  wires  from  any  source  other  than  those  generated  by 
the  defendant,  still  the  case  recognizes  the  doctrine  that  a 
person  dealing  with  the  dangerous  agency  of  electricity  is 
bound  to  exercise  the  highest  degree  of  care  and  skill. 
Even  if  this  case  can  be  said  to  go  to  the  extent  claimed, 
we  would  not  feel  inclined  to  follow  it.    The  employment  of 
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electricity  as  an  active  force  in  the  affairs  of  life,  requires 
skill  and  special  knowledge  in  those  who  undertake  to 
serve  the  public  by  its  use.  Its  dangerous  character  is 
generally  known,  but  the  means  by  which  its  dangers  are 
minimized  are  only  known  to  those  who  have  special 
knowledge  and  skill.  In  the  absence  of  stipulations  to  the 
contrary  those  who  engage  in  the  business  of  serving  the 
public  with  telephones  must  be  held  to  possess  and  employ 
the  requisite  knowledge  and  skill  to  protect  its  patrons,  so 
far  as  practicable,  from  the  dangers  incident  to  the  busi- 
ness, whether  those  dangers  arise  from  the  currents  em- 
ployed by  them  or  such  as  may  reasonably  be  expected  to 
get  on  the  wires  from  other  sources.  10  Am.  &  Eng.  Ency. 
of  Law,  2nd  ed.,  p.  872;  Brown  v.  Edison  Electric  Illumin- 
ating Co.,  90  Md.  400;  McKay  v.  Southern  Bell  Telephone 
Co.,  Ill  Ala.  337;  Jackson  v.  Wis.  Tel.  Co.,  26  L.  R.  A.,  101 
Wis.;  Griffin  v.  United  Electric  Light  Co.,  164  Mass.  492; 
Griffith  v.  New  Eng.  Telp.  Co.,  72  Vt.  441  (52  L.  R.  A. 
919). 

In  Economy  Light  &  Power  Co.  v.  Hiller,  211  111.  568,  it 
was  held  that  where  one  company  negligently  allowed  its 
wires  to  become  exposed  and  sag  down  and  come  in  con- 
tact with  wires  of  another  company  whereby  they  received 
a  stronger  current,  they  were  liable  for  an  injury  received 
by  a  child  coming  in  contact  with  the  live  wire.  While 
this  case  is  not  like  the  case  at  bar,  yet  it  recognizes  the 
liability  for  injury  done  by  a  current  of  electricity  not 
generated  by  the  defendant  but  which  came  upon  the  wires 
from  another  source  and  did  damage  jointly  with  the  neg- 
ligence of  the  defendant. 

The  rulings  of  the  court  below  were  in  accordance  with 
these  views  and  the  judgment  is  affirmed. 

Affirmed. 
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Joseph  Armstrong  v.  Grant  C.  Stebbins. 
Gen.  No.  4.518. 

1.  Findings  of  chancellor— when,  will  not  be  set  aside  on  review. 
The  findings  of  fact  made  by  the  chancellor  will  not  be  disturbed  on  re- 
view unless  they  are  clearly  contrary  to  the  weight  of  the  competent 
evidence  in  the  record. 

Bill  for  accounting.  Appeal  from  the  Circuit  Court  of  LaSalle  County ; 
the  Hon.  Richard  S.  Farrand,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1905.    Affirmed.    Opinion  filed  August  1,  1905. 

Ibwin  I.  Hanna  and  John  H.  Armstrong,  for  appellant. 

H.  M.  Kelly,  for  appellee. 

Mr.  Presiding  Justice  Yiceers  delivered  the  opinion  of 
court. 

Appellee  filed  a  bill  for  an  accounting  growing  out  of  an 
alleged  partnership  with  appellant.  The  bill  charges  that 
a  partnership  was  entered  into  between  appellee  and  appel- 
lant for  the  purpose  of  redeeming  certain  real  estate  which 
had  been  sold  under  foreclosure  proceedings  against  Ma- 
thew  White,  and  applying  any  profit  that  might  be  made  on 
certain  judgments  held  against  White  by  the  parties.  It  is 
charged  that  certain  lands  were  redeemed  and  on  a  resale 
a  profit  was  made  and  appellant  had  failed  to  account  to 
appellee  for  his  just  share.  The  answer  denies  all  the 
material  allegations  of  the  bill.  The  court  below  approved 
the  finding  of  the  master  in  chancery  in  favor  of  appellee 
and  found  the  amount  due  appellee  to  be  $730.51,  and 
rendered  a  decree  for  that  amount,  from  which  this  appeal 
is  taken. 

It  is  claimed  by  appellee  and  not  disputed,  that  he  had 
two  judgments  against  White  amounting  to  about  $2,000, 
and  that  appellant  had  a  judgment  to  the  amount  of  $2,500; 
that  it  was  agreed  between  them  that  they  would  go  into 
an  arrangement  by  which  appellee  would  furnish  four- 
ninths  and  appellant  five-ninths  of  the  money  to  make  re- 
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demptions  and  that  they  would  share  in  the  proceeds  in  the 
same  proportion.  Appellant  contends,  however,  that  ap- 
pellee failed  to  put  in  any  portion  of  the  money  and  con- 
sequently is  not  entitled  to  any  share  in  the  profits.  This 
contention  raises  a  question  of  fact,  and  is  really  the  only 
question  about  which  any  serious  controversy  exists.  The 
first  step  taken  by  the  parties,  after  the  agreement  was 
enterSd  into,  was  to  borrow  $5,000  at  the  bank  on  their 
joint  note  with  which  to  make  the  first  redemption;  appel- 
lant contends  that  the  loan  was  made  by  him  and  that  ap- 
pellee signed  the  note  voluntarily  and  without  any  solicita- 
tion on  the  part  of  appellant.  When  the  circumstances 
surrounding  the  transaction  of  the  parties  are  considered, 
together  with  the  correspondence  relating  to  the  various 
redemptions  made,  we  do  not  see  how  it  can  be  seriously 
contended  that  it  is  insufficient  to  establish  appellee's  con- 
tention. It  is  contended  by  appellant  that  a  settlement 
was  had  between  the  parties  of  all  matters  growing  out  of 
their  business  relations;  this  contention  implies  that  the 
parties  had  unsettled  business  affairs  and  tends  to  weaken 
appellant's  claim  that  appellee  was  not  in  on  any  redemp- 
tion other  than  the  one  known  as  the  South  Ottawa  Farm. 

Appellee  admits  the  settlement  but  claims  it  applied  to 
one  transaction  only,  and  in  this  we  think  appellee  is  sus- 
tained by  the  evidence. 

We  do  not  think  there  is*any  variance  in  the  proofs  and 
the  bill.  In  chancery  cases  involving  purely  questions  of 
facts,  we  will  not  reverse  the  decree  unless  it  is  clearly  con- 
trary to  the  weight  of  the  competent  evidence  in  the  rec- 
ord. Such  is  not  the  case  here  and  the  decree  is  accord- 
ingly affirmed 

Affirmed. 
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Freida  Giger,  a  minor,  v.  Mary  Busch,  et  al. 
Gen.  No.  4,501. 

1.  Last  will  and  testament— when  latent  ambiguity  exists  in.  A 
latent  ambiguity  exists  when  that  which  seems  certain  and  without 
ambiguity  on  the  face  of  the  deed  or  instrument,  is  rendered  uncertain 
and  ambiguous  by  something  outside  thereof 

3.  Last  will  and  testament— parol  evidence  competent  to  remove 
latent  ambiguity.  When  by  a  resort  to  extrinsic  evidence  a  latent  am- 
biguity is  raised  in  the  instrument,  parol  evidence  is  generally  admissi- 
ble to  dissolve  the  same. 

8.  Last  will  and  testament— latent  ambiguity  inf  dissolved. 
Where  a  testator  makes  his  "legal  heirs  in  Germany"  his  residuary  leg- 
atees and  it  appears  that  all  his  heirs,  except  one,  reside  in  Switzerland, 
and  that  such  one  resided  in  Germany  without  his  knowledge,  and  that 
he  did  not  entertain  towards  such  one  any  special  affection,  the  will 
should  be  construed  as  making  his  legal  heirs  wherever  they  reside  his 
residuary  legatees. 

Bill  to*  construe  will.  Appeal  from  the  Circuit  Court  of  Mercer 
County;  the  Hon.  Frank  D.  Ramsay,  Judge,  presiding.  Heard  in  this 
court  at  the  April  .term,  1905.    Affirmed.    Opinion  filed  August  1, 1905. 

Frank  M.  Caenahan,  guardian  ad  litem,  and  H.  E.  Bur- 
gess, for  appellant. 

Gteorgb  W.  Werts,  Jr.,  and  John  K  Mardock,  Bassett 
&  Carlstrom,  and  I.  N.  Bassett,  guardian  ad  litem,  for 
appellees. 

Mr.  Presiding-  Justice  Vickers  delivered  the  opinion  of 
the  court. 

This  is  a  bill  filed  by  the  executors  to  obtain  a  construc- 
tion of  the  last  will  of  Joseph  Busch.  The  only  expres- 
sion in  the  will  about  which  any  doubt  exists  is  found  in 
the  residuary  clause  and  reads  as  follows:  "My  said  ex- 
ecutors shall  collect  all  money  on  notes  and  mortgages 
owing  to  my  estate,  and  together  with  the  money  derived 
from  the  sale  of  the  above  real  estate  and  after  paying  all 
legal  expenses  and  charges,  divide  and  distribute  all  of  my 
estate  at  that  time  as  follows :  to  Lewis  N.  Disch,  Two 
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Hundred  Dollars,  and  all  the  balance  to  my  legal  heirs  in 
Germany." 

Apparently  there  is  a  latent  ambiguity  in  the  words  de- 
scribing the  beneficiaries  as  being  in  Germany,  which  will 
appear  from  the  following  statement  of  extrinsic  circum- 
stances. 

Jacob  Busch  was  a  native  of  the  Canton  of  St.  Galls, 
Switzerland.  He  came  to  the  United  States  in  1854  and 
settled  in  Mercer  county,  Illinois,  in  1860,  where  he  lived 
until  his  death,  which  occurred  April  10,  1902.  He  had  a 
wife  who  survives  him,  but  had  no  children.  His  heirs  are 
his  nephews  and  nieces  and  the  children  of  deceased  neph- 
ews and  nieces,  all  of  whom,  except  one,  reside  in  Switzer- 
land in  or  near  the  Canton  of  St.  Galls.  The  parents  of 
Joseph  Busch  resided  all  their  lives  in  Switzerland  and  died 
there,  his  father  in  1851  and  his  mother  in  1857.  None  of 
the  family  had  ever  resided  in  the  German  Empire  at  any 
time  within  the  recollection  of  the  oldest  survivors,  except 
Freida  Giger,  the  appellant  herein,  of  whom  the  following 
account  is  given  : 

Freida  Giger  is  a  daughter  of  Joseph  Giger;  Joseph  was 
a  nephew  of  Joseph  Busch.  Freida  was  born  in  1892  and 
was  the  youngest  child  of  a  large  family.  She  and  a 
brother  two  years  older  than  herself,  were  placed  in  an  or- 
phans asylum  in  the  Canton  of  St.  Galls  in  1894.  In  1896 
Mr.  Sonderer,  a  citizen  of  Freudenstadt,  Wurtemberg, 
Germany,  by  consent  and  arrangement  with  the  superin- 
tendent of  the  poor,  took  the  child  Freida  to  his  home  in 
Germany  to  rear  her  in  his  family.  He  kept  her  until 
August,  1897,  when  Mr.  Sonderer,  having  decided  to  emi- 
grate to  the  United  States,  left  the  child  with  Gottfried  O. 
Nauhardt,  a  citizen  of  Leipsic,  Germany,  who  took  her  into 
his  family  as  his  foster  child,  where  she  was  at  the  date 
of  the  making  the  will  and  the  death  of  Joseph  Busch. 
Freida  Giger  has  a  guardian  who  resides  in  the  Canton  of 
St.  Galls. 

In  1895  and  again  in  1898,  Joseph  Busch  visited  his  rela- 
tives in  Switzerland  and  on  each  occasion  he  made  a  present 
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of  100  francs  to  each  of  his  relatives;  the  shares  of  Freida 
and  others  under'  age  were  left  for  them  with  a  custodian 
in  Switzerland.  While  on  the  return  from  his  last  visit, 
Joseph  Busch  expressed  his  intention  of  making  a  will  and 
giving  everything  to  his  wife  and  at  her  death  he  wanted 
all  sent  to  his  relatives  to  be  equally  divided  among  them. 
This  conversation  was  had  with  Mr.  Looser,  who  is  also  a 
native  of  Switzerland  and  came  to  the  United  States  at  the 
same  time  Busch  came.  He  is  one  of  the  executors  of  the 
will  appointed  by  Busch.  Mr.  Looser  also  testifies  that  he 
visited  Joseph  Bnsch  in  his  last  illness,  and  that  the  de- 
ceased told  him  he  had  made  a  will  and  handed  the  will  to 
Looser  to  read.  Mr.  Looser  called  his  attention  to  the  use 
of  the  words  uin  Germany ,"  and  told  him  he  should  correct 
that  and  say  "in  Switzerland,"  to  which  he  replied,  uIt  is  no 
difference,  it  is  all  Deutschland,  it  is  all  the  same." 

It  is  also  shown  that  while  the  Canton  of  St.  Galls  is 
within  the  territorial  limits  of  Switzerland,  it  is  settled  by 
people  who  speak  the  German  language  and  that  German 
habits  and  customs  prevail  there. 

Under  these  facts  the  trial  court  entered  a  decree  con- 
struing the  will  to  include  all  the  heirs  of  Joseph  Busch  re- 
siding either  in  Germany,  Switzerland,  Austria  or  Prussia. 
Freida  Giger,  who  by  her  guardian  ad  litem  claims  all  the 
residuary  estate,  excepted  to  the  decree  and  appeals  to  this 
court.  The  widow  assigns  cross-errors,  claiming  that  the 
will  is  void  for  uncertainty  and  that  the  estate  should  be 
distributed  as  intestate  estate.  The  errors  assigned  ques- 
tion the  rulings  of  the  court  in'adraitting  parol  evidence 
and  in  the  construction  given  to  the  will.  No  proof  is  in- 
troduced showing  that  the  testator  had  any  knowledge 
that  be  had  a  relative  in  Germany. 

It  is  clear  that  the  extrinsic  facts  raise  a  latent  ambiguity 
in  this  will  with  respect  to  the  words  describing  the  objects 
of  the  testator's  bounty.  A  latent  ambiguity  is  said  to 
exist  when  that  which  seems  certain  and  without  ambiguity 
on  the  face  of  the  deed  or  instrument,  is  rendered  uncertain 
and  ambiguous  by  something  outside  of  the  deed.  Jarman 
on  Wills,  vol  1,  p.  429. 
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Reading  this  will  and  construing  it  by  itself,  it  is  plain 
and  unambiguous.  The  implication  would  be  that  the  testa- 
tor had  certain  relatives  in  Germany  to  whom  he  desired 
to  give  his  estate,  and  if  upon  inquiring  it  had  developed 
that  he  had  relatives  in  Germany  whom  he  knew  were 
there  or  had  reasons  to  believe  were  there,  no  difficulty 
would  exist  in  identifying  the  objects  of  his  bounty.  The 
ambiguity  is  brought  into  the  will  when  we  turn  to  the  ex- 
trinsic facts  and  find  that  the  testator  had  no  relatives  in 
Germany  within  his  knowledge,  but  that  he  had  a  large 
number  of  relatives  in  the  Canton  of  St.  Galls,  Switzerland. 
When  by  a  resort  to  extrinsic  evidence,  a  latent  ambiguity 
is  raised  in  the  instrument,  parol  evidence  is  generally  ad- 
missible to  dissolve  the  ambiguity.  Beach  on  Wills,  sec. 
350;  Gilmer  v.  Stone,  120  U.  S.  586;  Patch  v.  White,  117  U. 
S.  210. 

Ambiguities  of  this  class  usually  exist  where  a  plain  and 
unambiguous  designation  of  a  person  or  thing  in  the  in- 
strument is  found,  by  extrinsic  evidence,  to  apply  to  two 
or  more  persons  or  things,  in  which  case  the  authorities  all 
agree  that  parol  evidence  of  the  testator's  intention  is  re- 
ceivable to  identify  the  person  or  thing  intended. 

The  above  statement  may  be  supported  and  its  applica- 
tion illustrated  by  a  few  of  the  many  cases  to  be  found 
where  it  has  been  applied.  In  Lord  Cheyney's  case,  5  Rep. 
Ch.  69,  it  was  decided  that  where  the  testator  had  two  sons 
both  baptized  by  the  name  of  John,  and  conceiving  the 
elder,  who  had  been  long  absent,  to  be  dead,  devised  his 
land  to  his  son  John,  without  any  further  particular  de- 
scription, when  in  fact  the  elder  is  living,  the  younger  son 
could  introduce  parol  evidence  to  prove  his  father's  inten- 
tion and  that  the  testator  believed  the  other  to  be  dead. 

In  Careless  v.  Careless,  19  Ves.  Jr.  600,  the  devise  was 
"to  my  nephew,  Robert  Careless,  son  of  my  brother 
Joseph."  The  testator  had  two  nephews  named  Robert 
Careless,  neither  of  whom  was  a  son  of  his  brother  Joseph, 
The  parol  evidence  showed  that  one  of  the  nephews  was 
well  known  to  the  testator  while  the  other  was  not  and  he 
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did  not  know  that  his  unknown  nephew  bore  the  name  of 
Eobert.  It  was  held  the  well  known  nephew  was  entitled 
to  the  legacy.  It  is  to  be  noted  in  this  case,  the  court  en- 
tirely disregarded  the  superadded  description,  "son  of  my 
brother  Joseph."  Peters  v.  Porter,  60  How.  Pr.  422,  is  a 
case  where  the  testator  devised  certain  lots  "on  the 
southerly  side  of  Forty-ninth  street  near  Eighth  avenue," 
and  it  appeared  she  was  only  the  owner  of  lots  on  the 
southerly  side  of  149th  street  near  Eighth  avenue,  and  evi- 
dence was  admitted  to  show  that  owners  of  lots  in  that 
vicinity  drop  the  "hundred"  and  designate  the  streets  by 
the  remaining  figures;  it  was  held  the  devise  took  the  lots 
so  misdescribed. 

The  illustration  of  a  latent  ambiguity  explainable  by 
parol  evidence  is  found  in  Bradley  v.  Rees,  et  al.,  113  111. 
3*27.  There  the  residuary  clause  devised  all  the  remainder 
of  the  testator's  lands  "  to  the  four  boys."  He  had  seven 
sons  but  the  parol  proof  showed  that  three  were  men,  mar- 
ried and  had  families  of  their  own,  and  four  were  minors 
living  with  the  testator.  It  was  held  that  the  testator  in- 
tended the  four  minors  to  have  the  estate.  We  do  not 
deem  it  necessary  to  go  further  into  the  discussion  of  the 
doctrine  of  latent  ambiguities  of  this  class  or  the  admissi- 
bility of  parol  evidence  in  such  cases  to  show  the  intent  of 
the  testator. 

The  case  at  bar  is  not  an  ambiguity  arising  from  two  or 
more  persons  or  things  answering  the  description  in  the 
will,  but  it  is  rather  a  case  of  a  superadded  description  of 
the  devisees  which  is  false  and  may  be  rejected  since  enough 
remains  of  the  designation  to  identify  the  devisees.  If  we 
read  this  clause  of  the  will  without  the  words  "in  Germany," 
which  may  be,  we  think,  rejected  altogether  as  not  applic- 
able to  the  devisees,  who  are  designated  as  "  my  legal 
heirs,"  all  ambiguity  as  to  the  class  of  persons  who  are  to 
receive  this  estate  is  removed.  The  rule  in  relation  to  this 
class  of  latent  ambiguities  is  that  the  addition  of  an  un- 
necessary and  inaccurate  description  to  that  which  is  other- 
wise sufficiently  designated,  will  not  defeat  a  devise.  Par- 
Vou  uxxn  i 
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sons  v.  Parsons,  1  Ves.  267,  note  3;  Stockdalev.  Bushby,  19 
Ves.  383;  Holmes  v.  Custance,  12  Ves.  280;  Beach  on 
Wills,  sec.  328;  1  Jarman  on  Wills,  377. 

Holmes  v.  Constance,  supra,  is  a  case  apparently  very 
much  in  point  here.  There  the  bequest  was  to  the  "chil- 
dren of  Robert  Holmes,  late  of  Norwich  and  now  of  Lon- 
don, 100  pounds  each."  Robert  Holmes  had  left  Norwich 
when  fourteen  or  sixteen  years  old  and  died  in  London  sev- 
eral years  before  the  will  was  made;  it  was  held  that  the 
only  surviving  child  of  Robert  was  entitled  to  the  legacy 
rather  than  the  children  of  George  Holmes  formerly  of 
Norwich  and  who  resided  in  London  at  the  time  of  the 
will.  In  this  case,  the  words  "  now  of  London "  were 
rejected,  since  the  other  words  of  the  will  identifies  the 
beneficiaries. 

Applying  these  rules  of  construction  to  the  will  before 
us,  we  are  warranted  in  holding  that  the  residuary  clause 
was  intended  by  the  testator  to  give  his  estate  otherwise 
not  disposed  of  to  those  persons  whom  he  designated  by 
the  term  legal  heirs;  he  no  doubt  supposed  they  all  re- 
sided in  Switzerland,  but  there  is  nothing  from'  which  we 
can  deduce  the  conclusion  that  the  testator  intended  by  the 
use  of  the  words,  "  in  Germany,"  to  limit  the  bounty  to  a 
certain. class  of  heirs  who  were  supposed  to  be  in  Germany. 
It  is  said,  however,  that  the  fact  that  Freida  Giger  was  in 
Germany  unci  that  since  she  answers  the  description  in  the 
will,  there  is  no  ambiguity  here.  In  reply  to  this  conten- 
tion, it  is  to  be  noted  that  the  proof  fails  to  show  that  tes- 
tator kne^w  that  Freida  was  in  Germany.  There  is  nothing 
in  the  proof  to  show  any  special  affection  for  her  on  the 
part  of  the  testator  or  any  reason  why  he  might  desire  to 
make  her  the  sole  legatee  of  a  large  part  of  his  estate,  and 
lastly,  the  testator  directs  his  executors  to  Sk  divide  and  dis- 
tribute "his  estate  to  all  his  legal  heirs.  "Divide"  and 
u  distribute"  are  not  apt  words  to  employ  when  the  estate 
is  to  go  to  one  person. 

The  learned  judge  who  tried  this  case  at  the  Circuit,  held 
that  the  words  ".in  Germany,"  as  used  in  the  will,  were 
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used  In  that  broad  sense  having  plain  and  explicit  reference 
to  the  mass  of  people  who  are  German  in  race  and  language 
and  who  may  reside  in  the  German  Empire,  Switzerland, 
Austria  or  Prussia,  and  decreed  that  all  the  heirs  of  Joseph 
Busch  should  take  per  capita^  regardless  of  the  place  of 
their  residence,  provided  it  should  be  in  one  of  the  four 
countries  above  named.  There  being  no  claim  that  any  of 
the  heirs  of  Joseph  Busch  reside  in  any  other  country  than 
Switzerland,  other  than  Freida  Giger,  it  follows  that  the 
result  reached  here  is  the  same  as  in  the  Circuit  Court, 
although  we  rest  our  judgment  on  a  different  ground.. 
The  decree  directing  the  executors  to  distribute  the  resid- 
uary estate  to  all  the  heirs  of  Joseph  Busch  is  right  and 
the  same  is  affirmed. 

Affirmed. 


Joseph  W.  Spanner  v.  Frank  Roney. 
Gen.  No.  4,543. 

1.  Maxim— when,  de  minimis  non  curat  lex  applies.  "Where  the 
amount  in  controversy  on  appeal  is  $2.81,  the  judgment  will  not  be  re- 
versed upon  the  principle  of  the  maxim  de  minimis  non  curat  lex. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
County  Court  of  Lake  County;  the  Hon.  DeWitt  L,  Jones,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1005.  Affirmed.  Opin- 
ion filed  August  1,  1905. 

Bailt,  Hall  &  Spunner  and  W.  H.  Holly,  for  appel- 
lant. 

Obvis  &  Edwards,  for  appellee. 

Mr.  Presiding  Justice  Viokers  delivered  the  opinion  of 
the  court. 

Appellant  sold  appellee  thirty  hogs  at  five  cents  per 
pound  to  be  delivered  at  Lake  Zurich  for  shipment  to  Chi- 
cago. Appellee  had  ordered  a  car  and  had  hogs  enough 
with  those  bought  of  appellant  to  make  a  carload.  On  the 
day  fixed  for  the  delivery  appellant  brought  one  hog,  which 
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was  weighed  and  delivered  to  appellee  on  the  scales  at  Lake 
Zurich.  This  hog  weighed  320  pounds.  Appellant  com- 
plained that  the  scales  were  not  right  and  said  that  the  hog 
weighed  twenty  pounds  more  on  another  pair  of  scales 
known  as  the  ice  scales  or  the  Knickerbocker  scales.  Ap- 
pellee offered  to  let  appellant  do  the  weighing  himself, 
which  he  refused  to  do.  Appellant  went  for  another  load 
of  hogs  leaving  the  one  with  appellee.  Eight  hogs  were 
brought  and  weighed  and  appellant  again  objected  to  the 
weights,  claiming  the  load  weighed  fifty  pounds  more  on 
the  ice  scales.  Appellee  assured  appellant  that  the  scales 
were  correct,  that  they  were  used  daily  for  weighing  hay 
and  grain  and  offered  to  let  appellant  call  any  business 
man  he  desired  to  do  the  weighing,  which  appellant  de- 
clined to  do  and  took  this  load  home  and  failed  to  deliver 
any  more  of  the  hogs.  Appellant  knew  that  appellee 
bought  these  hogs  to  finish  up  a  carload,  and  that  unless  he 
made  the  delivery  appellee  would  be  compelled  to  ship  less 
than  a  carload. 

Appellant  brought  this  suit  to  recover  the  §16  for  the 
hog  that  was  delivered.  Appellee  filed  a  cross-demand  for 
damages  resulting  from  the  failure  of  appellant  to  deliver 
the  balance  of  the  hogs.  Appellee  confessed  appellant's 
claim  for  $16  and  was  permitted  to  open  and  close  the  case. 
The  verdict  and  judgment  was  for  appellee  for  $6.60.  The 
total  damages  allowed  appellee  then  were  $22.60.  This 
amount  it  is  claimed  is  excessive  to  the  amount  of  $2.81. 

.  It  is  virtually  conceded  that  appellant  violated  his  con- 
tract to  deliver  the  hogs  in  question  and  that  appellee  was 
thereby  dapiaged,  Even  if  it  be  conceded  that  the  dam- 
ages are  excessive  to  the  amount  claimed  by  appellant,  we 
would  not  reverse  and  remand  for  that  reason.  De  mini- 
mis non  curat  lex  would  apply.  Under  the  evidence  we  are 
not  prepared  to  sa}r  that  the  recovery  was  too  large  or  that 
the  judgment  is  erroneous  in  any  of  the  other  particulars 
suggested.  ' 

The  judgment  is  affirmed. 

Affirmed. 
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Henry  C.  Peek,  et  al.,  v.  Joseph  L.  Slifer. 
Gen.  No.  4,505. 

1.  Broker— when  not  entitled  to  commissions.  A  broker  who  does 
not  himself  produce  the  purchaser,  but  who  has  introduced  to  the  seller 
a  person  as  a  prospective  buyer,  who,  however,  subsequently  acting 
under  an  independent  brokerage  arrangement,  makes  a  sale,  is  not  en- 
titled to  a  commission. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Ogle  County; 
the  Hon.  Oscar  E.  Heard,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1905.  Reversed,  with  finding  of  facts.  Opinion  filed 
August  1,  1905. 

H.  A.  Smith  and  W.  J.  Emerson,  for  appellants. 
Franc  Bacon,  for  appellee. 

Mr.  Presiding  Justice  Vickers  delivered  the  opinion  of 
the  court. 

Appellants  were  the  owners  of  2S0  acres  of  land  near 
Oregon,  Illinois,  and  they  employed  appellee  to  sell  it  for 
them,  agreeing  to  give  appellee  $1  per  acre  if  he  found  a 
purchaser  for  the  land  at  $30  per  acre.  Appellee  took  Mr. 
Broderick  to  see  the  land  and  later  introduced  him  to  ap- 
pellants; Broderick  did  not  purchase  the  land,  but  after- 
wards, in  company  with  a  Mr.  Stabler,  called  on  appellants 
and  arranged  an  agency  contract  by  which  Broderick  and 
Stabler  were  to  have  the  agency  to  sell  the  land  for  appel- 
lants for  fifteen  days;  Broderick  and  Stabler  found  Hawkins 
and  Crom,  to  whom  appellants  sold  and  conveyed  the  land. 
Slifer,  who  introducedBroderick,  brought  this  suit  for  $1 
per  acre  commission  and  recovered.  A  motion  for  a  new 
trial  being  overruled,  this  appeal  follows. 

There  is  no  claim  that  the  agency  contract  with  Broderick 
and  Stabler  and  the  purchase  by  Hawkins  and  Crom  were 
mere  colorable  pretenses  to  avoid  the  payment  of  commis- 
sion to  appellee;  on  the  contrary,  the  good  faith  of  the  par- 
ties is  not  questioned.  Under  these  circumstances,  the 
question  is  presented  whether  a  broker  is  entitled  to  com- 
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mission  when  he  brings  together  the  seller  and  another 
who,  acting  under  a  new  contract  of  agency,  finds  a  pur- 
chaser. We  think  this  question  must  be  answered  in  the 
negative.  Appellee  did  not  know  either  of  the  parties 
purchasing  the  land.  When  he  introduced  Broderick,  he 
introduced  him  as  a  prospective  buyer  of  the  land.  There 
was  no  thought  of  Broderick  himself  becoming  an  agent 
and  undertaking  the  sale  of  the  land.  Broderick's  efforts, 
to  sell  the  land  resulted  from  his  independent  contract  with 
appellants  and  were,  in  no  proper  sense,  a  part  of  the 
means  being  employed  by  appellee  to  effect  a  sale. 

This  conclusion  is  sustained  by  the  case  of  Bauragartl  v. 
Hoyne,  54:  App.  496,  and  cases  there  cited.  See  also,  4  Am. 
&  Eng.  Ency.,  2nd  ed.,  983,  and  cases  cited  in  note,  espe- 
cially Latshaw  v.  Moore,  53  Kan.  234,  which  is  very  simi- 
lar in  its  facts  to  the  case  at  bar.  In  this  case  it  is  said  : 
"  A  broker  who  is  employed  to  procure  a  purchaser  for  real 
estate  and  introduces  another  broker  to  a  vendor  as  a  pur- 
chaser, but  negotiations  between  them  are  unsuccessful, 
and  afterward  the  vendor  in  good  faith  employs  the  broker 
so  introduced  to  procure  a  purchaser,  and  he  thereafter  pro- 
duces a  purchaser  and  is  the  procuring  cause  of  the  sale  of 
the  property,  the  second  broker  would  be  entitled  to  com- 
mission rather  than  the  broker  who  was  originally  em- 
ployed." 

The  well  established  law  applicable  in  cases  of  this  kind 
is,  that  before  a  broker  can  recover  commission  on  the  sale 
of  property,  it  must  appear  that  the  efforts  of  the  broker 
were  the  procuring  and  proximate  cause  of  the  sale.  Watts 
v.  Howard,  51  App.  243;  Hinds  v.  Mclntire,  89  App.  611. 

Since  appellee  is  not  entitled  to  recover  under  the  un- 
disputed facts  according  to  our  view  or  the  law  applicable 
thereto,  we  deem  it  unnecessary  to  discuss  other  errors  as- 
signed on  the  record 

The  judgment  is  reversed. 

Reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment  of 
the  court: 


Second  District— A.  D.  1905.  23 

Randolph  v.  Town  of  Greenwood. 

We  find  as  a  fact  that  appellee  did  not  sell  appellants' 
land,  nor  was  he  the  procuring  cause  of  making  the  sale 
thereof. 


L.  B.  Randolph  t.  Town  of  Greenwood. 
Gen.   No.   4,490. 

1.  Pauper— when  town  liable  for  keep  of.  A  town  is  liable  for  the 
keep  of  a  pauper  who  is  temporarily  removed  from  its  territorial  limits 
by  the  supervisor  thereof;  such  removal  is  within  the  power  of  the  su- 
pervisor and  the  pauper's  actual  legal  domicile  thereby  is  not  changed. 

2.  Pauper — when  town  liable  for  keep  of.  One  who  furnishes  food 
and  clothing  to  a  pauper  who  is  a  legal  charge  upon  a  particular  town, 
may  recover  from  such  town  the  reasonable  value  of  the  food  and 
clothing  so  supplied. 

Action  of  assumpsit  Error  to  the  County  Court  of  McHenry  County; 
the  Hon.  Orson  A.  Gillmore,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1005.  Reversed  and  remanded.  Opinion  filed  Au- 
gust 1,  1905. 

E.  H.  Waitr  and  John  B.  Lyon,  for  plaintiff  in  error. 
C.  P.  Barnes,  for  defendant  in  error. 

Mr.  Presiding  Justice  Vickers  delivered  the  opinion  of 
the  court. 

Plaintiff  in  error  brought  this  suit  to  recover  a  balance 
due  him  under  a  contract  with  the  supervisor  of  the  town 
of  Greenwood,  for  keeping  and  boarding  a  pauper  of  said 
town,  also  for  the  keeping  of  said  pauper  from  March  1, 
1903,  until  his  death,  upon  a  quantum  meruit,  there  being 
no  contract  covering  this  period.  The  County  Court  fqund 
for  the  plaintiff  in  error  and  assessed  his  damages  at  $8, 
the  amount  due  under  the  contract,  but  denied  judgment 
for  the  other  items  of  plaintiff's  claim.  Plaintiff  in  error 
excepted  to  the  judgment  and  sues  out  this  writ  of  error 
and  asks  a  reversal  on  the  ground  that  the  court  erred  in 
not  allowing  all  of  plaintiff's  claim. 

The  controversy  grows  out  of  the  following  facts :  Joel 
Randolph  was  a  pauper  and  for  a  number  of  years  prior  to 
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October  13,  1897,  resided  in  the  town  of  Greenwood.  On 
this  date  S.  E.  Clark,  then  the  supervisor  of  Greenwood, 
made  a  written  contract  with  plaintiff  in  error  to  pay  him 
$4:  per  month,  payable  monthly,  and  $2  extra,  payable  at 
end  of  the  year,  in  consideration  of  the  board,  clothing, 
medicine  and  other  care  for  said  Joel  Randolph,  said  con 
tract  to  take  effect  and  be  in  force  from  the  date  when 
plaintiff  in  error  should  take  and  remove  said  Joel  Ran- 
dolph  to  plaintiff's  home  in  Dorr  township.  In  accord- 
ance with  the  contract,  plaintiff  moved  Joel  Randolph  to 
plaintiff's  home  on  the  15th  of  October,  1897.  Joel  Ran- 
dolph thereafter  remained  in  plaintiff's  home  and  was  sup- 
ported by  him  under  the  contract  and  renewals  thereof 
from  year  to  year.  The  beginning  of  the  year  was  changed 
by  agreement  to  the  first  of  March  and  the  compensation 
changed  to  $-4  extra  at  the  end  of  the  year.  March  1, 3902, 
the  contract  was  airain  renewed  for  one  year.  All  sums 
due  under  these  several  contracts  had  been  paid  by  the  de- 
fendant in  error,  except  for  February,  1903,  and  the  $± 
extra  which  matured  at  the  end  of  the  year.  Clark  con- 
tinued to  succeed  himself  as  supervisor  of  Greenwood  until 
his  death,  which  occurred  in  February,  1903.  Sometime  in 
April,  Mr.  Long  became  his  successor.  Plaintiff  in  error 
called  on  Mr.  Long  in  April  and  wanted  to  collect  what 
was  due  and  to  know  what  would  be  done  about  the  fur- 
ther support  of  the  pauper.  Mr.  Long  gave  him  no  defi- 
nite answer  but  asked  plaintiff  to  call  again,  which  he  did  a 
few  days  later.  Long  at  this  time  refused  to  recognize 
any  liability  for  the  keeping  of  Randolph  in  the  past,  and 
would  make  no  arrangements  for  the  future.  Plaintiff 
continued  to  board  and  care  for  Joel  Randolph  until  No- 
vember 16th,  when  the  supervisor  of  Dorr  township  noti- 
fied Mr.  Long  that  unless  he  made  provision  for  the  pauper 
he  would  proceed  to  furnish  him  according  to  his  need  and 
look  to  the  town  of  Greenwood  for  reimbursement;  not 
hearing  from  Mr.  Long,  the  supervisor  of  Dorr  township 
arranged  to  pay  and  did  pay  plaintiff  for  keeping  Joel  Ran- 
dolph until  his  death,  which  occurred  in  February,  1904,  at 
the  rate  of  $2  per  week. 
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Defendant  in  error  contends,  and  the  court  below  sus- 
tained the  contention,  that  the  town  of  Greenwood  is  not 
liable  for  necessary  sustenance  furnished  a  pauper  unless 
such  pauper  is  actually  located  in  the  town  at  the  time. 
This  view  is  erroneous.  Joel  Randolph  was  a  charge  upon 
the  town  of  Greenwood  in  1897.  At  that  time  the  official 
representative  of  the  town,  acting  within  his  statutory 
powers,  procured  a  place  for  him  outside  the  town,  and  the 
pauper  was  conveyed  to  his  temporary  domicile.  His  resi- 
dence still  remained  in  Greenwood  and  the  duty  to  provide 
for  him  continued.  Under  the  law  when  a  person  becomes 
a  charge  upon  a  municipality  by  virtue  of  the  poor  laws, 
they  cease  to  be  free  agents  and  become  to  a  certain  extent 
under  the  control  of  the  officers  charged  with  the  enforce- 
ment of  the  poor  laws.  Town  of  Bristol  v.  Town  of  Fox, 
159  III.  500;  County  of  Franklin  v.  County  of  Henry,  26 
App.  193. 

If  for  any  reason  it  became  necessary  or  advisable  to  re- 
move the  pauper  to  another  place,  either  in  or  out  of  the 
town  of  Greenwood,  we  have  no  doubt  the  power  is  vested 
in  the  supervisor  to  make  such  change  and  bind  the  town 
by  his  contract  for  his  sustenance.  When  plaintiff  in  error 
notified  Mr.  Long,  in  April,  that  the  pauper  was  at  his 
place  and  called  on  him  to  take  care  of  him  or  arrange  for 
his  care,  and  Mr.  Long  refused  to  discharge  the  duty  then 
resting  on  his  town,  plaintiff  in  error  was  justified  in  fur- 
nishing the  unfortunate  man  with  needed  assistance  and 
then  call  upon  the  town  of  his  residence  for  compensation. 
This  he  did  and  the  town  is  clearly  liable,  not  only  for  the 
$S  due  under  the  contract,  but  also  for  reasonable  compen- 
sation for  the  board,  clothing,  care  and  attention  bestowed 
from  March  1,  1903,  until  he  died,  less  whatever  amount 
has  been  paid  by  the  town  of  Dorr.  County  of  Perry  v. 
City  of  DuQuoin,  99  111.  479;  Barnard  &  Co.  v.  Sangamon 
Co.,  190  111.  119;  Eock  Island  County  v.  Arp.  118  App.  521. 

For  the  reasons  above  given  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Estate  of  Augustus  Switzer  v,  Henry  Gertenbach. 
Gen.  No.  4,515. 

1.  Gift— promise  to  make,  revoked  by  death.  A  mere  promise  to 
make  a  gift  out  of  the  promisor's  estate,  even  where  it  is  evidenced  by 
a  promissory  note  delivered  in  the  lifetime  of  the  maker,  is  only  an  un- 
executed intention  to  make  a  gift  which  is  revoked  by  the  death  of  the 
donor. 

2.  Gift— when  promise  to  make,  not  revoked  by  death.  Where 
money  has  been  expended  or  liabilities  incurred  in  reliance  upon  such 
a  promise,  which,  as  a  legal  necessity,  will  cause  loss  or  injury  to  the 
person  to  whom  the  promise  is  made,  unless  the  promise  is  enforced, 
the  donor  or  promisor  is  required,  in  good  conscience,  to  pay,  and  the 
same  may  be  collected  out  of  his  estate. 

8.  Appeal— when  order  granting,  not  essential  to  right  of.  Appeals 
from  the  County  Court  may  be  taken  in  the  same  manner  as  appeals 
are  taken  from  justices  of  the  peace  to  circuit  courts.  It  is  not  essential 
that  an  order  granting  an  appeal  should  be  made  at  the  time  of  the 
final  order  in  the  County  Court. 

4.  Receipts— may  be  contradicted  or  explained  by  parol.  Receipts 
are  not  conclusive  and  may  be  explained  or  contradicted  by  parol  evi- 
dence. 

5.  Statute  of  Limitations— when  begins  to  run  against  claim  pred- 
icated upon  services  rendered.  Where  a  contract  to  pay  for  services 
rendered  provides  that  payment  shall  only  be  made  after  the  death  of 
the  promisor,  the  Statute  of  Limitations  has  no  application  until  such 
death.  If,'  however,  the  contract  provides  for  such  payment  without 
limitation  as  to  time,  the  statute  begins  to  run  immediately  upon  the 
rendition  of  the  services. 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit  Court 
of  Jo  Daviess  County;  the  Hon.  Richard  S.  Farrand,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term.  1905.  Reversed  and  remanded. 
Opinion  filed  August  1,  1905. 

Sheean  &  Sheean  and  Jones  &  Kerz,  for  appellant 

Hodson  &  Campbell,  for  appellee. 

Mr.  Presiding  Justice  Vickers  delivered  the  opinion  of 
the  court. 

Appellee  filed  a  claim  in  the  County  Court  of  Jo  Daviess 
County  against  the  estate  of  Augustus  Switzer.  The  claim 
was  for  services  alleged  to  have  been  rendered  to  the  de- 
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ceased,  a  part  of  which  is  for  labor  as  a  clerk  in  a  store,  and 
the  balance  for  labor  on  a  farm.  The  total  claim  amounted 
to  $9,691.  The  County  Court  dismissed  the  claim  for  a 
failure  of  appellee  to  tile  a  cost  bond.  An  appeal  bond 
was  filed,  and  the  case  removed  to  the  Circuit  Court,  where 
a  motion  was  made  by  appellant  to  dismiss  the  appeal  be- 
cause no  order  granting  the  appeal  had  been  entered  in  the 
County  Court;  this  motion  was  overruled,  and  the  cause 
tried  upon  its  merits  before  a  jury  in  the  Circuit  Court. 
/  fjf  Appellee  is  a  son  of  the  wife  of  the  deceased  by  a  former 
v  •  husband.  The  evidence  shows  that  the  deceased  married 
*  .  appellee's  mother  in  1872.  For  something  like  two  years 
after  the  marriage  of  his  mother  to  the  deceased,  appellee  . 
lived  with  the  deceased  and  his  mother  on  the  second  floor . 
of  the  store  building.  The  exact  time  when  appellee  and 
his  wife  first  took  up  their  residence  with  the  family  of  the 
deceased,  and  just  how  long  it  continued,  is  a  matter  of 
uncertainty  under  the  evidence.  It  is,  however,  reasonably 
certain  that  whatever  services  were  rendered  to  the  de- 
ceased in  the  store  was  during  the  time  the  two  families 
lived  together. 

The  evidence  also  tends  to  show  that  in  the  year  1875  or 
1876,  appellee,  with  his  wife  and  one  child,  moved  to  a 
farm  of  Mr.  Switzer,  and  resided  thereon  until  about  1885, 
when  appellee,  with  his  family,  moved  to  Dubuque,  Iowa, 
where  appellee  was  employed  in  machine  shops.  Appellee 
again  moved  on  the  farm  about  1895  or  1896,  and  remain- 
ing until  the  spring  of  1897,  when  he  again  returned  to 
Dubuque,  Iowa,  where  he  continued  to  reside  until  the 
death  of  Mr.  Switzer,  which  occurred  December  3,  1903. 
'  The  occupation  of  the  farm  by  appellee  from  1896  to  1897 
was  under  a  rental  contract,  and  as  we  understand  the  evi- 
dence has  nothing  to  do  with  appellee's  claim  for  services 
rendered  on  the  farm.  By  hj&  last  will,  Augustus  Switzer 
left  all  of  his  estate  of  every  kind  and  description  to  Mrs. 
Mary  Isabella  Harney,  wife  of  Harrison  Harney,  of  the  city 
of  East  Dubuque.  Appellee  presented  a  claim  for  $41.49 
against  the  estate  of  Mr.  Switzer  which  was  duly  allowed 
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and  paid,  appellee  giving  a  receipt  in  full  to  the  executor 
of  all  demands  against  said  estate.  This  claim  was  for 
time  spent  by  appellee  about  the  business  of  Augustus 
Switzer,  money  advanced  for  livery,  attorney's  fees  and 
expenses  paid  in  connection  with  the  funeral  of  Mr.  Switzer' s 
wife.  The  claim  now  in  controversy  was  not  presented  to  t 
the  County  Court  for  several  months  after  the  small  claim 
had  been  paid.  Appellee's  contention  is,  that  the  services 
in  the  store  and  on  the  farm  were  rendered  by  him  in  pur- 
suance of  a  contract,  which  he  claims  existed  between  him 
and  the  deceased.  The  evidence  in  support  of  this  conten- 
tion consists  almost  entirely  of  certain  alleged  admissions 
which  were  made  by  the  deceased  to  various  witnesses.  It 
is  also  the  contention  of  appellee  that  the  evidence  proves 
that  it  was  the  intention  of  the  deceased  to  compensate 
appellee  for  his  services  by  making  him  the  beneficiary  in 
a  will  of  the  farm  on  which  appellee  had  resided,  consist- 
ing of  something  like  400  acres.  Appellee's  contention 
further  is,  that  if  the  evidence  fails  to  show  an  express 
contract,  that  the  circumstances  under  which  the  alleged 
services  were  rendered  were  such  as  would  entitle  him  to 
recover  on  an  implied  contract. 

Appellant's  contention  may  be  summarized  as  follows: 
That  there  was  no  contract  in  existence  between  the 
parties,  such  as  is  claimed  by  appellee;  that  if  such  con- 
tract ever  existed,  appellee  abandoned  and  violated  it  by 
moving  away  from  the  farm;  that  if  any  such  contract 
ever  existed,  it  was  not  in  writing,  and  the  five  years'  Stat- 
ute of  Limitation  is  a  good  defense  to  all  of  the  claim  which 
accrued  more  than  five  years  before  the  death  of  Switzer; 
and  that  no  services  whatever  were  rendered  within  five 
years  next  before  his  death;  and  that  the  receipt  in  full, 
being  unexplained,  is  a  bar  to  this  action. 

The  burden  rests  with  appellee  to  establish  his  right  of 
action  by  proof  of  an  express  or  implied  contract,  an  accept- 
ance of  the  same  and  a  compliance  on  his  part  with  the 
terms  thereof.  This  is  so  elementary  that  no  citation  of 
authority  is  required.    A  mere  promise  to  make  a  gift  out  of  \ 
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the  promisor's  estate,  even  where  it  is  evidenced  by  a  prom- 
issory note  delivered  in  the  lifetime  of  the  makjgHs  only 
an  unexecuted  intention  to  make  a  gift  which  is  revoked  by 
the  death  of  the  donor.  Kirkpatrick  v.  Taylor,  43  111.  207; 
Blanchard  v.  Williamson,  70  Id.  647;  Pratt,  Admx.,  v.  Trus- 
tees, 93  Id.  475;  Williams  v.  Forbes,  114  Id.  167;  Richard- 
son  v.  Richardson,  148  Id.  563.  But  where  money  has  been 
expended  or  liabilities  incurred  in  reliance  upon  the  prom- 
ise, which,  as  a  legal  necessity,  will  cause'  loss  or  injury 
to  the  person  to  whom  the  promise  is  made,  unless  the 
promise  is  enforced,  the  donor  or  promisor  is  required,  in 
good  conscience,  to  pay,  and  the  same  may  be  collected  out 
of  his  estate.  Beatty  v.  Western  College,  177  III.  280.  It 
is  in  such  cases,  the  expending  of  money  or  the  incurring 
of  legal  liabilities  operating  by  way  of  estoppel,  that  gives 
the  right  of  the  action  and  without  which  there  is  no  cause 
of  action.  Pratt  v.  Trustees,  supra;  Beach  v.  First  M.  E. 
Church,  96  111.  177;  Hudson  v.  Green  Hill  Seminary,  113 
Id.  618. 

It  is  not  our  purpose  to  enter  into  a  discussion  of  the 
evidence,  since,  under  the  view  we  take,  the  case  must  be 
reversed  and  remanded  for  other  reasons,  a  discussion  of 
the  evidence  at  this  time  would  seem  out  of  place. 

The  Circuit  Court  did  not  err  in  refusing  to  dismiss  the 
appeal  because  no  order  granting  the  appeal  had  been  made 
by  the  County  Court.  In  this  class  of  cases,  appeals  from 
the  County  Court  may  be  taken  in  the  same  manner  as 
appeals  are  taken  frotai  the  justice  of  the  peace  to  circuit 
courts.  It  is  not  necessary  that  an  order  granting  the  ap- 
peal should  be  made  at  the  time  of  the  final  order  in  the 
County  Court.  Revised  Statutes,  chapter  3,  paragraph  68; 
Fix  v.  Quinn,  75  III.  232. 

The  contention  of  appellant  that  the  receipt  in  full  is 
conclusive  'of  appellee's  right  cannot  be  sustained,  unless 
the  evidence  wholly  failed  to  explain  or  contradict  it.  The 
rule  that  receipts  are  not  conclusive  and  may  be  explained 
or  contradicted  is  well  established.  Ditch,  Admx.,  v.  Voll- 
hardt,  82  111.  134.   Under  the  evidence  in  this  case,  we  think 
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it  was  a  question  for  the  jury  to  determine  whether  the 
receipt  was  so  explained  or  contradicted  as  to  permit  a 
recovery  notwithstanding  it. 

A  disagreement  exists  between  the  parties  as  to  the 
proper  application  of  the  Statute  of  Limitations.  If  there 
was  an  executed  contract  between  appellee  and  the  de- 
ceased, by  which  appellee  agreed  to  perform  services  for 
the  deceased,  in  consideration  for  compensation  which, 
by  will  or  otherwise,  was  to  be  paid  at  the  death  of  the 
deceased,  or  out  of  his  estate,  then  tho  Statute  of  Limita- 
tions would  not  run  against  the  claim,  for  the  manifest 
reason,  that  by  the  terms  of  the  contract,  the  compensation 
would  not  mature  until  the  death  of  Switzer.  This  is  the 
rule  laid  down  in  the  numerons  cases  cited  by  appellee. in 
his  brief.  Appellee  assumes  that  the  doctrine  of  our  Su- 
preme Court  in  Freeman  v.  Freeman,  65  111.  106,  and  re- 
announced  in  Miller  v.  Cinnamon,  168  111.  447,  is  in  conflict 
with  tho  current  weight  of  authority  on  this  subject.  This, 
we  think,  is  a  misapprehension  and  results  from  a  failure  to 
discriminate  between  the  terms  of  the  different  contracts 
under  consideration.  If  the  contract  is  one  to  pay  by  the 
month  or  year  or  generally  without  any  time  specific,  the 
Statute  of  Limitation  will  begin  to  run  at  the  time  when 
the  compensation  becomes  due,  so  that  in  any  given  case, 
when  the  terms  of  the  contract  are  clearly  established,  %f 
difficulty  will  be  found  respecting  the  application  of  the 
Statute  of  Limitation.  In  the  Freeman  case,  supra,  there 
w(as  no  pretense  that  the  compensation  of  the  son  was  not 
to  be  due  until  after,  the  death  of  his  father;  and  in  the 
Cinnamon  case,  supra,  the  court  treated  tho  contract  as  a 
hiring  by  the  year,  and  the  compensation  would,  therefore, 
become  due  at  the  end  of  each  year,  and  hence  the  Statute 
of  Limitation  was  properly  held  a  good  defense  to  all  of  the 
claim,  except  such  as  had  accrued  within  the  period  fixed 
by  the  statute.  Quigly  v.  Harold,  2£  App.  269,  is  a  case 
where  the  agreement  was  that  the  compensation  was  not 
payable  until  the  death  of  the  promisor,  and  it  was  held 
that  the  Statute  of  Limitation  was  no  bar  to  the  claim,  or 
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any  part  of  it.  Whether  the  Statute  of  Limitation  is  a  bar 
to  appellee's  claim  depends  on  the  terms  of  the  alleged 
contract.  If,  as  appellee  contends,  the  compensation  was 
only  to  be  payable  after  the  death  of  Switzer,  or  out  of  his 
estate,  then  the  Statute  of  Limitation  would  have  no  ap- 
plication, for  the  reason  that  the  claim  would  not  mature 
until  after  Switzer's  death,  and  the  statute  could  not  be- 
gin to  run  until  the  cause  of  action  accrued;  if,  on  the  other 
hand,  there  was  a  contract  to  pay  appellee  for  his  services, 
and  not  limited  to  be  paid  after  death,  or  if  the  services 
were  rendered  under  such  circumstances  that  the  law  would 
imply  a  contract  to  compensate  appellee,  then  the  Statute 
of  Limitation  would  apply,  and  would  constitute  a  good 
defense  as  to  any  claim  appellee  might  have  which  became 
due  more  than  five  years  before  the  death  of  Switzer. 

The  court  refused  all  of  the  instructions  offered  by  appel- 
lant upon  the  subject  of  the  five  years'  limitation.  This 
ruling  can  only  be  justified  upon  the  assumption  that  all 
the  evidence  tended  to  prove  that  there  was  an  express 
contract  that  appellee  was  to  be  paid  for  his  services  out 
of  the  estate  of  the  deceased,  or  after  his  death.  This  we 
do  not  think  the  trial  court  was  warranted  in  assuming. 
We  think  the  evidence  is  such  as  to  warrant  the  submission 
to  the  jury  of  properly  drawn  instructions,  advising  them 
of  the  application  of  the  Statute  of  Limitation,  in  case  the 
jury  found  such  a  contract  as  the  statute  would  apply  to. 

At  the  instance  of  appellee,  the  court  gave  to  the  jury, 
among  others,  the  following  instruction: 

"  The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence  in  this  case,  that  at  the  time  the  services  in 
question  were  performed,  both  the  claimant,  Henry  Ger- 
tenbach, and  Augustus  Switzer  understood  and  expected 
that  the  claimant  was  to  be  paid  therefor,  although  no  ex- 
press contract  to  pay  for  the  services  be  proven,  in  which 
case  a  contract  would  be  raised  by  implication  of  law  to 
pay  for  such  services." 

The  giving  of  this  instruction  aggravates  the  error  in 
refusing  all  instructions  relating  to  the  Statute  of  Limita- 
tion.    Conceding  that  the  law  will  raise  an  implied  promise 
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to  pay  for  services  under  the  facts  stated  in  this  instruction, 
yet  the  implied  promise  to  pay  is  not  a  promise  to  pay 
after  death,  or  out  of  his  estate,  but  an  implied  promise  to 
pay  within  a  reasonable  time  after  the  rendition  of  such 
services.  The  jury  may  reasonably  have  believed  that  if 
appellee  performed  services  under  circumstances  as  stated 
in  this  instruction,  that  the  court  intended  to  advise  the 
jury  that  compensation  could  be  allowed  out  of  the  estate, 
without  reference  to  the  time  when  such  services  were  ren- 
dered, and  if  so  understood,  the  instruction  was  misleading 
and  erroneous.  This  instruction  should  not  have  been 
given,  or  if  given,  the  jury  should  have  been  Limited  under 
it  to  such  compensation  as  had  become  due  within  the 
period  of  limitation  fixed  by  the  statute. 

Without  expressing  any  opinion  as  to  the  sufficiency  of 
the  evidence  in  this  case  to  warrant  a  verdict,  the  judg- 
ment is  reversed,  and  the  cause  remanded,  for  the  errors 
above  indicated. 

Reverted  and  remanded. 


Robert  Van  Tassell  v.  William  Wakefield. 

Gen.  Ko.  4.187. 

1.  Improvements— when  reimbursement  for,  cannot  be  obtained. 
Where  the  record  owner  of  Kami  has  been  ejected  therefrom  because  of 
his  breach  of  a  condition  contained  in  a  deed,  and  the  title  revests  in 
another,  he  cannot  recover  from  such  other  the  value  of  improvements 
made  on  such  land  prior  to  his  ejectment. 

Bill  for  accounting.  Error  to  the  Circuit  Court  of  Peoria  County; 
the  Hon.  Nicholas  E.  Worthington,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1905.     Reversed.     Opinion  filed  August  1, 1905. 

Arthur  Keithley,  for  plaintiff  in  error. 

Barnes  &  Boulware  and  George  B.  Foster,  for  defend- 
ant in  error. 
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Mb.  Presiding  Justice  Viokebs  delivered  the  opinion  of 
the  court. 

In  1893  plaintiff  in  error  sold  and  conveyed  to  Adam  J. 
Best,  lots  4,  5,  6,  and  a  part  of  7,  block  4,  in  the  town  of 
Princeville,  in  Peoria  county.  The  deed  contained  the 
following  condition:  "  Upon  the  expressed  condition  that 
no  building  shall  ever  be  erected  on  all  or  any  part  of  said 
land  hereinafter  described  in  which  to  handle  grain,  and 
further,  that  no  grain  shall  ever  be  handled  by  the  grantee 
herein,  his  grantees,  administrators,  executor,  assigns  or 
lessee  or  by  any  one  holding  by,  through  or  under  hiiu,  and 
if  this  agreement  be  broken,  said  land  shall  revert  to  and 
become  the  property  of  the  grantors  herein/'  On  the  29th 
day  of  May,  1901,  Best  conveyed  ooe-half  interest  in  the 
premises  to  James  E,  Wakefield,  who,  on  June  19,  1901, 
mortgaged  said  premises  to  defendant  in  error  for  $2,500. 
James  E.  Wakefield  was  adjudged  a  bankrupt  in  1903,  and 
his  trustee  conveyed  under  order  of  the  court  to  defendant 
in  error.  In  1901  Van  Tassell  commenced  an  ejectment 
suit  in  the  Circuit  Court  of  Peoria' County  against  Best  and 
Wakefield,  and  recovered  a  judgment  for  the  premises  on 
the  ground  that  the  condition  subsequent  in  the  deed  of 
June  17,  1893,  had  been  broken  by  the  erection  of  a  grain 
elevator  on  said  premises  and  the  handling  of  grain  there- 
in. From  this  judgment  an  appeal  was  taken  to  the  Su- 
preme Court  and  the  judgment  was  there  affirmed,  the 
court  holding  the  condition  in  the  deed  was  valid  and  that 
the  same  had  been  broken.  See  Wakefield  v.  Van  Tassell, 
202  111.  41.  A  further  appeal  was  prosecuted  to  the 
Supreme  Court  of  the  United  States,  which  was  dismissed 
for  want  of  jurisdiction.  In  pursuance  of  a  stipulation 
entered  into  before  the  case  was  appealed  to  the  Supreme 
Court,  the  case  was  redocketed  in  the  Circuit  Court  of 
Peoria  County. 

By  conveyances,  defendant  in  error  had  become  the  owner 
of  all  the  title  and  interest  of  Best  and  James  E.  Wakefield. 
On  March  10,  1904,  defendant  in  error  filed  his  motion  in 
the  Circuit  Court,  supported  by  affidavits,  for  the  appoint- 
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meat  of  commissioners  under  the  occupying  claimants' 
law,  to  value  the  improvements  placed  upon  the  premises 
of  which  he  had  been  evicted  by  the  judgment  in  ejectment. 
The  commissioners  were  appointed  and  proceeded  to  ap- 
praise the  improvements  and  value  the  lands  without  the 
improvements.  It  appears  from  the  record  before  us  that 
upon  the  coming  in  of  the  commissioners'  report,  plaintiff 
in  error  filed  exceptions  thereto  on  .the  ground  that  this 
was  not  a  case  where  compensation  could  be  made  for  im- 
provements under  the  statute  and  that  the  exceptions  were 
sustained.  Thereupon  defendant  in  error  presented  a  peti- 
tion in  the  nature  of  a  bill  in  equity,  in  which  he  recites  all 
the  foregoing  proceedings,  including  the  action  of  the  court 
on  the  report  of  the  commissioners,  reciting  in  the  petition 
that  the  "  court  upon  the  hearing  of  the  report  and  the  ex- 
ceptions thereto,  found  that  petitioner's  claim  for  the  value 
of  his  improvements  did  not  come  within  the  statute  en- 
titled Ejectment,  as  shown  by  the  testimony  in  the  case." 
The  petition  prays  for  an  order  of  court  granting  him  leave 
to  remove  the  buildings  and  improvements  off  the  land.  No 
one  is  made  a  party  defendant  to  said  petition,  no  answer 
is  called  for  and  no  process  is  prayed  for.  The  court 
entered  a  rule  on  the  plaintiff  to  answer  the  petition  in- 
stanter,  which,  it  is  recited,  the  plaintiff  in  open  court 
waived,  whereupon  a  default  was  entered  against  the  plaint- 
iff and  a  decree  pro  confesso  was  entered  granting  the 
prayer  of  the  petition  and  givin?  the  defendant  the  right 
to  remove  all  improvements  off  the  premises  unless  the 
plaintiff  should  elect  to  pay  the  defendant  $5,755  in  ten 
days,  or  secure  the  same  to  be  paid  in  one  year  with  five 
per  cent,  interest.  The  plaintiff  in  error  excepted  to  the 
rendition  of  this  decree  and  prayed  an  appeal  to  the  Supreme 
-Court,  which  was  duly  perfected,  but  the  Supreme  Court 
dismissed  the  appeal  on  the  ground  that  a  freehold  was 
not  involved  (Van  Tassell  v.  Wakefield,  214  111.  205),  and 
then  this  writ  of  error  was  sued  out  to  reverse  the  decree. 
The  court  below  appears  to  have  proceeded  on  the  theory 
that  5the  defendant  .in  error  did  not  bring  himself  within 
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the  provisions  of  the  occupying  claimants'  statute  and  that 
no  compensation  for  the  improvements  placed  on  the  prem- 
ises could  be  awarded  under  that  statute,  but  that  the 
court  had  power,  by  virtue  of  its  general  equitable  jurisdic- 
tion, to  entertain  the  petition  of  defendant  in  error  and 
grant  the  relief.  Some  recognition  of  the  power  of  a  court 
of  equity  to  compel  compensation  for  lasting  and  valuable 
improvements,  independent  of  the  *  occupying  claimants' 
statute,  is  found  in  Bright  v.  Boyd,  1  Story  Rep.  478,  also 
Hart's  Heirs  v.  Baylor,  Hard.  606,  and  Jones  v.  Jones,  4 
Gill  87,  all  of  which  are  cited  by  our  Supreme  Court  in 
Ross  v.  Irving,  14  111.  171,  but  the  rule  has  not  been  applied 
very  generally,  which  may  be  accounted  for  by  the  fact 
that  most  of  our  States  have  a  statute  similar  to  ours  per- 
mitting compensation  to  be  made  by  the  law  court  pro- 
nouncing the  judgment  of  eviction.  In  the  few  cases  we 
have  been  able  to  find  where  a  court  of  equity  has  assumed 
jurisdiction  to  compel  the  successful  plaintiff  in  ejectment 
to  compensate  the  evicted  tenant  for  the  lasting  and  valu- 
able improvements  placed  upon  the  premises  by  him,  it  is 
held  that  it  is  only  in  cases  where  the  evicted  tenant  acted 
in  good  faith  and  in  the  honest  belief  that  his  title  was 
valid,  and  where  he  had  no  notice  of  the  paramount  title  of 
his  successful  adversary,  that  relief  would  be  granted. 

Insofar  as  the  good  faith  and  want  of  notice  is  con- 
cerned, the  statute  seems  to  be  declaratory  of  the  equitable 
doctrine  of  the  cases  decided  before  the  statute  was  passed. 
In  the  case  at  bar,  whether  the  petition  be  regarded  as  a 
proceeding  under  the  statute  or  as  an  attempt  to  invoke 
the  equitable  jurisdiction  of  the  court,  which  defendant  in 
error  seems  to  assume  exists  outside  of  the  statute,  it  is 
equally  erroneous,  for  defendant  in  error  does  not  bring 
himself  within  the  statute  or  the  ^equitable  rule.  Here 
the  notice  of  the  condition,  the  violation  of  which  defeated 
his  title,  is  in  the  deed  to  the  grantor  of  defendant  in  error. 
The  improvements  for  which  compensation  is  claimed,  were 
put  on  the  premises  before  defendant  in  error  obtained  his 
title,  but  even  if  this  were  not  true,  notice  to  his  grantor 
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would  bind  him.  Hurd's  R.  S.,  sec.  54,  chap.  45.  We  are, 
however,  of  the  opinion  that  defendant  in  error  has  no 
equitable  remedy  since  our  occupying  claimants'  law  gives 
an  adequate  remedy  in  all  cases  where  equitable  relief 
could  be  administered  in  the  absence  of  the  statute.  In 
Montag  v.  Lynn,  25  111.  154,  the  Supreme  Court  denied  re- 
lief in  equity,  resting  the  decision  on  the  ground  that  the 
statute  affords  a  complete  remedy  at  law.  This  case  is  a 
direct  decision  of  the  main  question  involved  here.  Treat- 
ing the  petition  as  a  bill  in  equity,  it  was  error  for  the 
court  to  grant  the  prayer  thereof,  thereby  indirectly  giving 
the  defendant  the  full  benefit  of  the  occupying  claimants9 
law  in  a  case  where  the  court  very  properly  held  he  was 
not  entitled  to  it 
For  the  reasons  above  given  the  judgment  is  reversed. 

Heversed. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 

Company  v.  G.  G.  Fuller. 

Gen.  No.  4,536. 

1.  Verdict— when  not  disturbed,  A  verdict  which  is  not  clearly 
against  the  weight  of  the  evidence  and  in  which  the  damages  are  not 
plainly  excessive,  will  not  be  disturbed  on  appeal. 

Action  for  damages  to  personal  property.  Appeal  from  the  Circuit 
Court  of  Kankakee  County;  the  Hon.  Linus  C.  Ruth,  Judge,  presid- 
ing. Heard  in  this  court  at  the  April  term,  1905.  Affirmed.  Opinion 
filed  August  1,  1905. 

W.  R.  Hunter,  for  appellant 

H.  L.  Richardson  and  Bert  L.  Cooper,  for  appellee. 

Mr.  Presiding  Justice  Vickers  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  for  $155  against  the 
appellant  railroad  company  for  damages  caused  to  a  piano 
in  shipping  it  from  Essex,  Illinois,  to  Mazon,  a  distance  of 
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about  fifteen  miles.  The  case  has  been  tried  three  times, 
and  while  the  damages  have  varied  from  $100  to  $175,  each 
verdict  has  been  against  the  appellant.  The  evidence  is 
that  the  piano  in  question  was  shipped  to  appellee  at  Essex 
and  there  unloaded.  It  was  used  in  Essex  and  found  to  be 
in  good  order.  It  was  left  at  the  house  of  Scroggins  in 
Essex,  where  it  was  boxed  by  John  Engles  and  hauled  by 
him  to  thQ  station  of  appellant  and  unloaded.  Engles 
testifies  the  piano  was  in  good  order  when  boxed  and  that 
it  received  no  jars  or  rough  handling  on  the  route  to  the 
station  or  in  the  loading  or  unloading.  At  the  station  in 
Mazon  the  piano  was  unloaded  and  put  in  the  station 
and  left  for  a  day  or  two,  when  it  was  hauled  carefully 
two  or  three  blocks  to  the  dwelling  of  Mr.  Taylor  and 
there  opened.  It  was  found  that  the  music  box  was 
crushed  in  and  the  action  had  dropped  down,  and  a  number 
of  the  brackets  in  the  action  were  broken.  Appellee  noti- 
fied the  agent  of  appellant  and  asked  him  to  come  and  see 
the  piano,  which  he  failed  to  do.  Appellee  then  boxed  up 
the  piano  and  with  the  consent  of  appellant's  agent  returned 
it  to  the  station,  where  it  was  up  to  the  time  of  trial. 

Appellant  contends  that  tbe  evidence  is  not  sufficient  to 
justify  a  verdict  and  that  the  damages  are  excessive.  Both 
these  questions  depend  on  the  evidence.  We  have  care- 
fully examined  the  testimony,  and  our  conclusion  is  that 
there  is  evidence  upon  both  questions  sufficient  to  warrant 
the  verdict  of  the  jury.  Under  these  circumstances  we 
must  regard  the  verdict  of  the  jury  as  settling,  so  far  as  a 
verdict  can  settle,  the  controverted  questions  of  fact.  The 
verdict  is  not  so  clearly  against  the  evidence  nor  the 
damages  so  excessive  as  to  warrant  us  in  reversing  the 
case. 

The  judgment  will  be  affirmed. 

Affirmed. 
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People  of  the  State  of  Illinois,  for  use  of  the  State 

Board  of  Health,  v.  Peter  R.  Langdon. 

Gen.  No.  4,403. 

1.  Practice  op  medicine— how  statute  providing  for  penalty  far, 
without  license,  construed.  This  statute  is  highly  penal  and  should 
be  strictly  construed. 

2.  Practice  of  medicine— to  whom  statute  providing  for  penalty 
for,  without  license,  does  not  apply.  This  statute  has  no  application  to 
a  person  who  was  engaged  in  the  practice  of  midwifery  prior  to  its  en- 
actment. 

Action  of  debt.  Appeal  from  the]Circuit  Court  of  Kankakee  County; 
the  Hon.  Linus  C.  Ruth,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1905.     Affirmed.     Opinion  filed  August  1,  1905. 

W.  H.  Stead,  Attorney-General,  and  J.  Bert  Miller, 
State's  Attorney,  for  appellant. 

T.  F.  Donovan  and  T.  W.  Shields,  for  appellee. 

Mr.  Presiding  Justice  Vickers  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  debt  brought  in  the  name  of  the 
People  for  the  use  of  the  State  Board  of  Health,  against 
appellee,  charging  him  with  unlawfully  practicing  medicine 
and  surgery  without  having  a  license  from  the  said  board. 

In  none  of  the  counts  of  the  declaration  as  the  same  was 
finally  passed  on,  was  it  charged  that  appellee  had  begun 
to  practice  medicine  and  surgery  since  the  first  day  of  July, 
1899. 

Section  2  of  the  Act  of  July  1,  1899,  so  far  as  the  same 
relates  to  the  question  here  involved,  is  as  follows:  "No 
person  shall  hereafter  begin  the  practice  of  medicine,  or 
any  of  the  branches  thereof,  or  midwifery,  in  this  State 
without  first  applying  for  and  obtaining  a  license  from  the 
State  Board  of  Health  to  do  so.™ 

Section  13  provides  a  penalty  of  $100  for  the  first  and 
$200  for  each  subsequent  offense,  to  be  recovered  in  an 
action  of  debt. 
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A  demurrer  was  sustained  to  each  count  of  the  declara- 
tion and  the  plaintiff  below  electing  to  stand  by  the  dec- 
laration the  suit  was  dismissed  and  this  appeal  follows. 

The  only  question  presented  for  decision  is  whether  the 
statute  of  1899  relating  to  the  practice  of  medicine  is  vio- 
lated by  a  person  who  has  commenced  to  practice  before 
the  statute  of  1899  went  into  effect,  and  continued  after  it 
went  into  effect  without  the  license  therein  required. 

This  statute  is  highly  penal  and  as  against  a  person 
charged  with  its  violation  must  be  strictly  construed. 
Sutherland  Stat.  Const.,  vol.  2,  sec.  337,  2nd  ed.,  and  cases 
there  cited.  The  construction  of  this  statute  was  involved 
in  the  case  of  State  Board  of  Health  v.  Ross,  91  App.  281, 
which  was  appealed  to  the  Supreme  Court  and  the  opinion 
of  Mr.  Justice  Windes  of  the  First  District  was  adopted 
by  the  Supreme  Court.  State  Board  v.  Ross,  191  111.  87 
In  relation  to  section  2  of  the  Act,  it  is  there  said  :  "  The 
provision  of  section  2  above  quoted  to  the  effect  that  no 
person  shall  hereafter  begin  the  practice  of  medicine  with- 
out first  obtaining  a  license  from  the  State  Board  of  Health, 
by  implication,  excludes  persons  practicing  medicine  prior 
to  the  date  July  1,  1899,  when  the  act  went  into  effect." 
While  this  particular  section  of  the  statute  was  not  directly 
involved  in  the  Rose  case,  still,  since  the  court  was  ap- 
plying the  familiar  rule  that  in  arriving  at  the  true  mean- 
ing of  the  law,  every  part  of  the  act  may  be  considered, 
the  statement  above  quoted  cannot  properly  be  classed  as 
mere  obiter  dictum.  But  even  if  it  be  said  that  the  remark 
was  not  necessary  to  the  decision  in  the  Rose  case  and 
that  its  struggle  for  future  recognition  is  embarrassed  by 
the  circumstance  that  its  first  appearance  was  as  an  ob- 
iter dictum,  still  this  does  not  argue  that  it  is  not  good  law. 
Many  of  our  most  sacred  canons  of  the  common  law  were 
first  introduced  as  the  mere  dicta  of  some  wise  judge.  A 
dictum  that  possesses  the  quality  of  being  sound  law  can 
always  be  safely  followed.  If  this  be  dictum,  it  possesses 
the  saving  grace  of  sound  reason,  and  insofar  as  the  un- 
qualified approval  of  this  court  can  do  so,  we  desire  to  res- 
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cue  it  from    oblivion  by  affirming  the  judgment  of  the 
learned  trial  judge,  which  is  accordingly  done. 

Affirmed. 

Mr.  Justice  Dibell  having  passed  on  some  of  the  plead- 
ings in  this  case  at  the  Circuit,  took  no  part  in  this  decis- 
ion. 


The  People  of  the  State  of  Illinois,  ex  rel.  Commission- 
ers of  Highways,  etc.,  v.  Board  of  Supervisors,  et  ah 

Gen.  No.  4,508. 

1.  Navigable  waters— definit ion  of.  Navigable  waters  of  the 
United  States  are  those  which,  whether  fresh  or  salt,  form  in  their  ordi- 
nary conditions,  by  themselves,  or  by  uniting  with  other  waters  a  con- 
tinued highway  over  which  commerce  is,  or  may  be  carried  on  with 
other  States  or  foreign  countries  in  the  customary  modes  in  which  such 
commerce  is  conducted  by  water. 

2.  Judicial  notice— of  what  not  taken.  Judicial  notice  will  not 
necessarily  be  taken  of  whether  a  stream  is  navigable  or  not.  This, 
ordinarily,  is  a  question  of  fact  to  be  determined  by  the  jury. 

3.  Contract— w hr n  void.  A  contract  made  in  violation  of  a  statute 
of  Illinois  is  void  and  unenforceable  regardless  of  whether  the  statute  so 
declared  on  merely  prohibits  the  thing  contracted  to  be  done. 

4.  Contract— when  party  other  than  Vie  United  States  government 
cannot  raise  question  of,  violating  federal  statute.  Only  the  United 
States  government  can  raise  the  question  that  a  contract  providing  for 
the  construction  of  a  bridge  across  a  navigable  stream,  is  in  violation  of 
the  federal  statute  requiring  the  consent  of  the  secretary  of  war  to  the 
erection  of  such  a  bridge. 

5.  Federal  statute— what  construction  given  to.  The  State  courts 
follow  the  construction  given  to  federal  statutes  by  the  courts  of  the 
United  States. 

Mandamus  proceeding.  Appeal  from  the  Circuit  Court  of  Whiteside 
County;  the  Hon.  Emery  C.  Graves,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1905.  Reversed  and  remanded.  Opinion  filed 
August  1,  1905. 

C.  L.  &  C.  E.  Sheldon  and  A.  A.  Wolfersperger,  for 
appellant. 

C.  C.  McMahon,  McC almost  &  Eamsay  and  Harry  H. 
Waite,  State's  Attorney,  for  appellees. 
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Mr.  Presiding  Justice  Vickebs  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
of  Whiteside  County  sustaining  a  demurrer  to  and  dismiss- 
ing a  petition  for  mandamv*.  The  sufficiency  of  the  peti- 
tion is  the  only  question  presented.  We  adopt  the  follow- 
ing  statement  of  the  allegation  of  the  petition  from  the 
opinion  of  the  learned  judge  who  tried  the  case  below : 

"  The  petition  in  the  case  shows  that  the  commissioners 
of  the  town  of  Sterling  in  1903  decided  that  a  bridge  across 
Rock  River,  connecting  the  public  highway  in  the  town  of 
Sterling,  leading  from  Avenue  fcG'  in  the  city  of  Sterling 
south  to  the  river  bank,  and  the  public  highway  leading 
from  Twelfth  avenue  in  the  city  of  Rock  Falls  north  to  the 
river  bank,  was  necessary;  that  one  end  of  the  said  proposed 
bridge  is  in  Sterling  township  and  the  other  end  of  the 
said  proposed  bridge  is  in  Coloma  township  in  Whiteside 
County,  Illinois;  that  thereupon  they,  the  Commissioners  of 
Highways  of  said  Sterling  township,  proceeded  by  proper 
methods  to  secure  the  co-operation  of  the  Commissioners  of 
Highways  of  Coloma  township,  but  that  the  Commissioners 
of  Highways  of  Coloma  township  refused  to  co-operate;  that 
the  petitioners  thereupon,  by  proper  means,  procured  au- 
thority from  the  voters  of  Sterling  township  to  build  the 
bridge  and  borrow  the  money  so  to  do;  that  the  cost  of  the 
bridge  and  the  conditions  as  to  previous  assessments  were 
such  as  to  entitle  the  township  of  Sterling  to  county  aid  in 
building  the  bridge;  that  the  chairman  of  the  Board  of 
Supervisors  of  the  county  of  Whiteside  appointed  a  com- 
mittee to  act  with  the  Commissioners  of  Highways  in  the 
construction  of  the  bridge,  which  appointment  was  after- 
wards ratified  by  the  county  board;  that  the  bridge  and  ap- 
proaches were  contracted  for  and  built  and  was,  at  the  time 
of  filing  the  petition,  substantially  completed;  that  the  cost 
of  the  bridge  and  approaches,  including  the  fees  paid  a  civil 
engineer,  is  $73,000;  that  the  townsnip  of  Sterling  has 
placed  in  the  hand  of  the  commissioners  one-half  of  that 
amount;  that  demand  has  been  made  on  the  county  board 
to  make  an  appropriation  to  pay  one-half  of  said  amount, 
and  that  the  Board  of  Supervisors  of  said  county  refused  to  • 
make  such  appropriation. 

"The  petitioners  then  pray  for  a  writ  of  mandamxia  to 
compel  the  county  board  to  make  an  appropriation  of 
$36,500  to  pay  one-half  of  the  cost  of  such  bridge  and 
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approaches,  and,  if  necessary,  to  levy  a  tax  to  secure  the 
amount  appropriated." 

Counsel  for  appellees  insist  that  Rock  River  is  a  navi- 
gable stream  at  the  point  where  the  bridge  in  question  is 
built,  and  that  the  court  should  judicially  take  notice  of  its 
navigable  character  without  proof  or  averment,  and  in  con- 
sequence of  this  fact  the  petition  is  fatally  defective  in 
not  averring  that  the  consent  of  Congress  had  been  secured 
to  the  building  of  the  bridge  or  that  the  plans  had  been 
submitted  to  and  approved  by  the  Chief  of  Engineers  or  the 
Secretary  of  War,  as  required  by  Act  of  Congress,  approved 
March  3,1899. 

Section  9  of  said  act  is  as  follows : 

"  That  it  shall  not  be  lawful  to  construct  or  commence 
the  construction  of  any  bridge,  dam,  dike,  or  causeway  over 
or  in  any  port,  roadstead,  haven,  harbor,  canal,  navigable 
river  or  other  navigable  water  of  the  United  States  until 
the  consent  of  Congress  to  the  building  of  such  structure 
shall  have  been  obtained,  and  unless  the  plans  of  the  same 
shall  have  been  submitted  to  and  approved  by  the  Chief  of 
Engineers  and  by  the  Secretary  of  War;  provided,  that 
such  structure  may  be  built  under  the  authority  of  the 
legislature  of  a  state  across  rivers  and  other  waterways, 
the  navigable  portion  of  which  lie  wholly  within  the  limits 
of  a  single  state,  provided  the  location  and  plans  thereof 
are  submitted  to  and  approved  by  the  Chief  of  Engineers 
and  by  the  Secretary  of  War  before  construction  is  com- 
menced; and  provided  further,  that,  when  plans  for  any 
bridge  or  other  structure  have  been  approved  by  the  Chief 
of  Engineers  and  by  the  Secretary  of  War,  it  shall  not  be 
lawful  to  deviate  from  such  plans  either  before  or  after 
completion  of  the  structure,  unless  the  modification  of  said 
plans  has  previously  been  submitted  to  and  received  the 
approval  of  the  Chief  of  Engineers  and  the  Secretary  of 

Section  12  of  said  act  imposes  a  penalty  by  fine  of  not 
less  than  $500  nor  more  than  $2,500  and  imprisonment  in 
case  of  natural  persons  of  not  exceeding  one  year,  in  the 
discretion  of  the  court.  The  court  below  sustained  the 
position  of  appellee  and  held  that  the  petition  was  defective 
in  failing  to  aver  a  compliance  with  the  federal  statute  in 
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relation  to  bridges  over  navigable  streams,  and  held  that 
Rock  River,  at  the  point  in  question,  was  a  navigable  stream 
and  that  its  character  in  this  regard  was  such  that  the 
court  ought  to  take  judicial  notice  of  it. 

The  power  of  Congress  to  regulate  commerce  between 
States,  includes  the  power  to  regulate  navigation  upon  the 
navigable  waters  of  the  United  States  and  to  keep  such 
waters  open  and  free  for  commercial  intercourse  between 
the  people  of  the  different  States.  This  power  has  been 
exercised  by  the  Federal  Government  by  the  passage  of 
various  public  laws,  of  which  the  act  of  March  3,  1899,  is 
an  illustration.  The  object  to  be  accomplished  by  the  pas- 
sage of  this  statute  is  to  prevent  obstructions  being  placed 
across  navigable  water  courses  so  as  to  hinder  or  obstruct 
interstate  commerce.  The  navigable  waters  of  the  United 
States  are  those  which,  whether  fresh  or  salt,  form  in  their 
ordinary  conditions,  by  themselves,  or  by  uniting  with  other 
waters,  a  continued  highway  over  which  commerce  is,  or 
may  be  carried  on,  with  other  States  or  foreign  countries  in 
the  customary  modes  in  which  such  commerce  is  conducted 
by  water.  Gould  on  Waters,  Sec.  34,  and  cases  there  cited. 
Whether  a  given  stream  falls  within  this  definition  is  a 
question  of  fact  and  when  called  in  issue  is  to  be  determined 
by  the  jury  from  the  evidence.  New  England  Trout  Club 
v.  George  Mather,  68  Vt..338;  Treat  v.  Lord,  42  Me.  552; 
Jones  v.  Johnson  (Texas  Civ.  App.),  25  S.  W.  650;  Rhodes 
v.  Otis,  33  Ala.  578;  Railroad  v.  Ferguson,  105  Tenn.  552; 
Toledo  Shooting  Club  v.  Erie  Shooting  Club,  90  Fed.  Rep. 
648;  Gaston  v.  Mace,  25  Am.  St.  Rep.  848;  Martin  v.  Bliss, 
5  Blackf.  35;  Ligare  v.  C,  M.  &  N.  R.  R.  Co.,  166  111.  249; 
J.  &  C.  R.  R.  Co.  v.  Healy,  94  111.  416.  In  the  case  last 
above  cited  the  Supreme  Court 'considers  the  evidence  and 
finds  as  a  matter  of  fact  that  "  Healy  Slough "  is  not  a 
navigable  stream  within  the  meaning  of  the  law.  See  same 
case,  116  U.  S.  191,  where  our  Supreme  Court  is  affirmed. 
It  is  true  that  the  navigability  of  a  river  may  be  so  gen- 
erally known  that  courts  will  take  judicial  notice  of  its 
character,  but  this  does  not  change  the  question  from  one 
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of  fact  to  one  of  law.  Matters  of  which  courts  take  judicial 
notice  are  matters  of  fact  which,  from  their  notoriety,  all 
well  informed  persons  are  supposed  to  know.  Rivers  like 
the  Mississippi  and  Ohio  are  so  generally  known  to  be 
navigable  that  courts  may  safely  act  on  that  assumption, 
without  proof;  still  the  navigability  of  those  rivers  is  a  fact 
of  the  same  class  as  the  navigability  of  any  small  stream 
about  the  character  of  which  the  most  serious  contention 
may  exist.  The  difference  is,  we  apprehend,  that  in  one 
case  the  fact  is  well  and  generally  known,  while  in  the  other 
case  it  is  subject  to  doubt  and  controversy;  when  in  issue, 
one  the  court  knows  judicially,  while  the  other  must  be 
alleged  and  proven.  Neaderhouser  v.  State,  28  Ind.  257. 
The  law  which  allows  the  court  to  act  upon  the  existence 
of  facts  without  proof  should  be  applied  with  caution  and 
never  extended  to  facts  about  which  any  reasonable  doubt 
exists.  Ency.  of  L.,  2nd  ed.,  vol.  17,  894;  Miller  v.  Texas 
R.  R.  Co.,  83  Texas,  518. 

In  the  case  at  bar  there  is  no  averment  in  the  petition 
that  Congress  had  consented  to  the  building  of  the  bridge 
or  that  the  plans  had  been  submitted  to  and  approved  by 
the  Chief  of  Engineers  or  the  Secretary  of  War,  but  on  the 
assumed  fact  that  Rock  River  is  a  navigable  stream  of  the 
United  States  at  the  point  where  the  bridge  is  built,  the 
demurrer  has  been  sustained  and  the  petition  dismissed.  A 
large  number  of  extrinsic  facts  have  been  incorporated  into 
the  brief  of  counsel  for  appellees,  purporting  to  be  the  data 
upon  which  the  trial  judge  based  his  judicial  knowledge; 
these  consist  in  part  of  letters,  excerpts  from  newspapers 
and  old  histories  and  affidavits  of  citizens,  all  of  which  re- 
late to  some  fact  tending  to  show  that  many  years  ago 
there  had  been  some  attempts  to  navigate  the  waters  of 
Rock  River.  On  the  other  hand  it  is  asserted  by  appellant 
that  numerous  bridges  and  dams  obstruct  the  river,  both 
above  and  below  the  present  bridge,  and  that  the  channel 
of  the  river  is  obstructed  by  sand  bars  so  that  any  navi- 
gation of  the  same  is  impossible  and  that  no  attempt  to 
use  it  for  such  purpose  has  been  made  for  half  a  century. 
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All  these  matters  we  regard  as  outside  the  record  and  can- 
not properly  be  considered  by  us.  If  they  were  properly  in 
the  record  they  would  serve  to  show  that  a  very  serious 
controversy  exists  over  the  question  of  fact  as  to  the  navi- 
gability of  Kock  River. 

Even  if  it  be  oonceded  that  upon  a  trial  of  the  issue  of 
fact  the  verdict  should  be  in  accordance  with  the  conclu- 
sion reached  by  the  trial  judge,  still  it  does  not  follow  that 
the  decision  can  be  sustained.  If  the  court  takes  judicial 
notice  of  a  disputed  fact  and  predicates  a  judgment  thereon, 
the  effect  in  all  such  cases  is  to  cut  off  the  right  of  the  party 
against  whom  the  decision  is  made,  to  introduce  evidence 
and  t  be  heard.  This  right  should  never  be  taken  away 
except  as  to  facts  of  such  a  public  and  notorious  character 
that  no  reasonable  doubt  can  be  entertained  as  to  their  ex- 
istence. It  will  not  do  to  say  that  the  character  of  streams 
of  water  as  respects  their  navigability  can  never  become 
the  subject  of  judicial  investigation,  as  a  question  of  fact 
before  a  jury.  If  the  court  must  take  judicial  notice  of  all 
streams  that  can  be  shown  to  be  navigable,  it  follows  that 
all  others  must  be  judicially  known  not  to  be  navigable. 
This  would  result  in  putting  the  court  in  many  cases  to  the 
necessity  of  conducting  an  investigation  of  facts  outside  the 
record  to  determine  what  the  fact  is  in  order  to  decide 
whether  the  court  should  judicially  take  notice  that  the 
stream  was  navigable  or  non-navigable.  The  exercise  of 
such  functions  by  a  court  in  cases  of  doubt  would  be  sub- 
versive of  the  right  of  trial  by  jury,  abridge  privilege  of 
parties  to  be  heard  and  establish  precedents  that  are  inimi- 
table to  the  spirit  of  our  laws  and  institutions. 

Counsel  for  appellees  confidently  assume  that  if  it  be 
conceded  that  the  stream  in  question  is  navigable  and  the 
bridge  was  built  without  a  compliance  with  the  United 
States  statute  above  quoted,  that  it  follows  as  a  matter  of 
law  the  contract  is  void  and  no  action  can  be  maintained 
thereon,  and  numerous  cases  in  this  State  are  cited  to 
support  this  view.  The  rule  established  in  this  State 
undoubtedlv  is  that  a  contract  made  in  violation  of  a 
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statute  of  Illinois  is  void  and  unenforceable,  regardless  of 
whether  the  statute  so  declares  or  merely  prohibits  the 
thing  contracted  to  be  done.  Linn  v.  State  Bank  of  Illi- 
nois, 1  Scam.  87;  Nash  v  Monheimer,  20  111.  215;  Lewis 
v.  Head  ley,  86  Id.  433;  Cincinnati  Mutual  Health  Insurance 
Co.  v.  Rosenthal,  55  Id.  85  ;  Village  of  Dwight  v.  Palmer, 
74  Id.  295. 

While  this  rule  is  firmly  established  and  uniformly  ap- 
plied whenever  a  contract  is  made  contrary  to  the  statutes 
or  public  policy  of  the  State,  still  when  the  claim  is  that 
the  act  is  void  because  contrary  to  the  laws  of  the 
United  States,  the  State  courts  will  follow  the  construction 
given  to  the  federal  statute  by  the  court  of  the  United 
States.  Sutherland  on  Stat.  Construction,  sec.  22 ;  Hasel- 
tine  v.  Central  Nat.  Bank,  155  Mo.  66;  Board  of  Trustees 
v.  Cuppett,  52  Ohio  St.  567  ;  York  v.  Conde,  147  N.  Y.  486. 

In  Fridley  v.  Bowen,  87  111.  151,  it  was  held  that  a  real 
estate  mortgage  taken  by  a  national  bank  to  secure  a  pres- 
ent loan  was  by  implication  prohibited  by  the  national 
banking  law  and  was  therefore  void.  This  case  was  de- 
cided in  1887.  Two  years  later  the  question  of  the  valid- 
ity of  a  real  estate  mortgage,  taken  to  secure  a  present 
loan,  came  before  the  Supreme  Court  of  the  United  States 
in  the  case  of  Union  National  Bank  v.  Matthews,  9S  U.  S. 
1SS,  and  it  was  there  held  that  the  mortgage  was  not  void 
and  could  be  enforced  against  the  mortgagor,  notwith- 
standing the  bank  violated  the  banking  law  and  incurred 
the  penalties  when  it  took  the  same. 

Since  that  time  the  question  has  been  before  the  United 
States  Supreme  Court  a  number  of  times,  and  the  doctrine 
has  been  steadily  maintained  by  that  court  and  followed  by 
the  State  courts.  See  National  Bank  of  Genesee  v.  Whit- 
ney, 103  U.  S.  99;  Swope  v.  Lefflngwell,  105  U.  8.  3; 
Reynolds  v.  National  Bank,  112  U.  S.  405;  Fortier  v. 
National  Bank,  112  U.  S.  439;  Fifth  National  Bank  v. 
Pierce,  117  Mich.  376;  First  Nat.  Bank  v.  Elmore,  52  Iowa 
541;  Farmers  &  Merchants  Nat.  Bank  v.  Robinson,  53  Pac. 
Rep.  702  (Kan.);  Wherry  v.  Hale,  77  Mo.  20;  Graham  v. 
Nat.  Bank  of  N.  Y.,  32  N.  J.  Eq.  804. 
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We  cannot  find  that  the  question  has  been  presented  to 
our  Supreme  Court  since  the  case  of  Fridley  v.  Bowen, 
supra,  was  passed  on,  but  we  have  no  doubt  if  the  question 
were  again  presented  the  doctrine  of  the  Fridley  case  on 
this  point  would  be  overruled.  There  is  a  clear  intimation 
to  this  effect  in  Penn  v.  Bornman,  102  111.  523,  where  it  is 
said:  "While  we  do  not  feel  at  liberty  to  follow  Fridley  v. 
Bowen  in  its  construction  of  the  National  Bank  Act,  yet 
we  fully  approve  of  the  general  principles  announced  in 
it  as  applicable  to  analogous  cases  arising  under  our  own 
statutes."  The  Supreme  Court  of  the  United  States  has 
held  this  same  doctrine  applicable  to  other  statutes.  In 
Harris  v.  Runnels,  12  How.  79,  it  is  said:  "The  statute 
must  be  examined  as  a  whole,  to  find  out  whether  or  not  the 
maker  meant  that  a  contract  in  contravention  of  it  was  to 
be  void,  so  as  not  to  be  enforced  in  a  court  of  justice."  In 
this  case  it  is  held  that  a  note  given  for  a  slave  and  taken 
into  a  foreign  State  in  violation  of  the  statute,  is  valid.  See 
also,  Fairfax  v.  Hunter,  7  Cranch,  604.  In  Logan  Co.  Nat. 
Bank  v.  Townsend,  139  U.  S.  67,  the  bank  had  received 
bonds  from  Townsend  under  a  contract  which  the  bank 
had  no  power  to  make.  Townsend  brought  suit  for  the 
value  of  the  bonds,  and  the  bank  set  up  the  want  of  power 
in  the  bank  under  the  law  to  make  the  contract,  and  it  was 
held  the  bank  could  not  hold  the  proceeds  of  the  contract 
and  at  the  same  time  rely  on  its  want  of  power  to  make 
the  same.  In  Marsh  v.  Fulton  County,  77  U.  S.  676,  the 
court  said :  "The  obligation  to  do  justice  rests  upon  all 
persons,  natural  and  artificial,  and  if  a  county  obtains  the 
property  or  money  of  others  without  authority,  the  law 
independently  of  any  statute  will  compel  restitution  or 
compensation."  If  no  action  can  be  maintained  against 
the  county  of  Whiteside  for  its  share  of  the  cost  of  the 
bridge,  the  result  will  be  the  contractors  whose  labor  and 
money  have  constructed  the  bridge  will  be  compelled  to 
lose  it.  If  this  is  a  case  where  the  consent  of  congress 
should  have  been  obtained  to  the  building  of  the  bridge, 
the  public  authorities  of  the  county  should  have  procured 
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such  consent.  To  permit  the  county,  by  its  own  failure  of 
duty  in  this  regard,  to  retain  the  benefits  of  the  contract 
and  refuse  payment  on  the  ground  of  its  own  neglect  to 
proceed  in  accordance  with  the  act  of  congress,  is  so 
manifestly  unjust  and  inequitable  that  it  should  not  be 
permitted  to  do  so,  unless  it  is  imperatively  required  by  the 
mandates  of  the  law. 

So  far  as  we  are  advised  no  case  has  been  decided  by  the 
United  States  Supreme  Court  involving  the  act  of  1S99  or 
contracts  made  in  violation  thereof,  but  if  the  doctrine 
applied  in  other  similar  cases  is  adhered  to,  it  would  seem 
that  the  holding  must  be  that  the  contract  is  binding  and 
enforceable  and  that  the  government  alone  can  raise  the 
question  that  the  act  of  congress  has  been  violated. 

In  the  view  we  take  of  this  case  the  averment  for  want 
of  which  the  demurrer  has  been  sustained  is  neither  neces- 
sary nor  proper,  and  if  the  same  matter  should  be  presented 
by  way  of  answer  it  would  constitute  no  defense  to  the 
action.  For  the  reasons  above  given  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  P.  Mayer  v.  Mary  L.  C.  C.  Schneider, 
Administratrix. 

Gen.  No.  4,519. 

1.  Accounting— tpftaf  should  be  allowed  administratrix  upon.  A 
disbursement  made  by  the  administratrix  pursuant  to  authority  granted 
her  by  the  court  of  probate  should,  upon  final  accounting,  be  allowed 
to  her  notwithstanding  the  reviewing  tribunal  might  not  have  author- 
ized the  disbursement  had  its  judgment  been  invoked  in  the  first  in- 
stance. 

2.  Accounting— what  should  be  allowed  administratrix  upon.  Wit- 
ness fees  paid  by  the  administratrix  in  connection  with  a  hearing  had 
before  the  court  of  probate,  to  determine  a  matter  of  heirship,  should 
be  allowed  to  her  in  her  final  accounting,  especially  where  the  pay- 
ment ante-dated  the  application  for  allowance  by  about  four  years  and 
no  effort  had  been  made  by  the  objecting  parties  to  fix  its  status. 
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Contest  in  court  of  probate.  Appeal  from  the  Circuit  Court  of  La- 
Salle  County;  the  Hon.  Richard  S.  Farrand,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1905.  Affirmed.  Opinion  filed  August 
1,  1905. 

> 

John  F.  Haas,  for  appellant 

H.  M.  Kelly,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

The  administratrix  of  the  estate  of  Bertha  Schneider,  de- 
ceased, filed  in  the  Probate  Court  of  LaSalle  County  a  just 
and  true  account  as  a  basis  for  a  petition  to  sell  real  estate 
to  pay  debts.  William  F.  Mayer,  who  had  been  adjudged 
an  heir,  filed  objections,  which  were  sustained  as  to  two 
items  and  otherwise  overruled.  The  administratrix  ap- 
pealed to  the  Circuit  Court  from  so  much  of  the  order  as 
was  adverse  to  her.  Upon  a  trial  in  the  Circuit  Court  said 
objections  were  overruled,  and  the  just  and  true  account 
approved  in  all  respects,  at  the  costs  of  the  objector.  He 
prosecutes  an  appeal  therefrom  to  this  court.  The  appeal 
brings  before  us  two  items  only,  one  of  $50,  and  the  other 
of  $43.75. 

Bertha  Schneider  died  without  issue,  and  Mary  Schneider 
was  her  only  sister,  and  she  had  no  brothers  of  the  whole 
blood;  but  it  has  been  adjudged  by  a  prior  order  in  the 
Probate  Court  that  William  F.  Mayer  is  their  half-brother, 
and  that  these  two  are  the  sole  heirs  of  Bertha.  Mayer, 
who  is  a  non-resident  of  the  State,  filed  a  bill  in  the  Federal 
Court  in  Chicago  for  partition  of  the  real  estate  left  by 
said  deceased.  This  estate  was  then  being  administered, 
and  a  very  large  claim  in  favor  of  Mary  was  pending  in 
the  courts  for  trial,  which  claim  has  since  been  allowed  in 
all  the  courts,  including  the  Supreme  Court  of  this  State. 
The  administratrix  applied  to  the  Probate  Court  for  leave 
to  employ  counsel  to  prevent  the  complications  that  would 
arise  if  the  Federal  Court  should,  proceed  to  partition  the 
real  estate  before  the  debts  of  the  deceased  were  paid. 

The  Probate  Court  entered  an  order  allowing  her  to  ex- 
pend not  exceeding  $50  for  that  purpose.     She  employed 
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Hale  Fowler,  an  attorney  at  Ottawa,  and  paid  him  $50  for 
services  rendered  in  that  behalf.  No  answer  was  filed  in  the 
Federal  Court  in  behalf  of  the  administratrix,  but  she  was  de- 
faulted, and  it  is  claimed  that  on  that  account  this  payment 
ought  not  to  be  allowed  in  her  account  as  administratrix. 
Hale  Fowler  is  dead,  and  his  testimony  could  not,  therefore, 
be  had  as  to  what  he  did,  but  the  testimony  of  B.  F.  Lin- 
coln, another  attorney  at  Ottawa,  shows  that  he  was  after- 
wards associated  with  Fowler  in  the  matter,  though  not  at 
the  expense  of  the  estate,  and  that  no  answer  by  the  ad- 
ministratrix was  necessary,  but  that  without  that  answer 
the  matter  was  so  brought  to  the  attention  of  the  Federal 
Court  that  that  court  only  fixed  the  rights  of  the  parties 
in  the  real  estate,  and  made  that  subject  by  its  decree  to 
the  payment  of  the  debts  of  said  deceased,  and  did  not  pro- 
ceed to  partition  the  premises  or  sell  them.  The  estate, 
therefore,  obtained  through  that  decree  all  the  protection 
to  which  it  was  entitled.  The  work  so  far  as  proved  seems 
to  have  been  done  by  Lincoln,  but  the  arrangement  be- 
tween himself  and  Fowler  is  immaterial.  It  is  true  that 
the  administratrix  and  the  complainant  in  that  suit  are  the 
sole  heirs,  and  that  she  was  the  principal  creditor  of  the 
estate,  and  that  she  might  have  been  left  to  protect  the 
interests  of  the  estate  at  her  own  expense,  but  the  Probate 
Court  having  seen  fit  some  years  before  this  just  and  true 
account  was  filed  to  authorize  her  to  expend  $50  in  attor- 
ney's fees  in  that  matter,  and  she  having  expended  the 
money  under  that  order,  we  are  of  opinion  she  ought  now 
to  be  protected  by  its  allowance  in  her  account. 

In  her  just  and  true  account  the  administratrix  took 
credit  for  $93.05  paid  the  probate  clerk  for  costs.  Forty- 
eight  dollars  and  seventy-five  cents  of  that  sum  was  for 
witness  fees  and  fees  on  the  subpoenas,  in  a  hearing  upon 
the  matter  of  heirship  of  said  estate  in  the  Probate  Court. 
The  Probate  Court  disallowed  $43.75  of  that  amount,  but 
the  Circuit  Court  sustained  the  entire  charge.  There  was 
a  hearing  some  years  before  in  the  Probate  Court  on  the 
question  of  the  heirship  of  William  F.  Mayer,  when  these 
witness  fees  were  incurred.    An  order  was  made  at  that 
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time  finding  Mayer  to  be  a  half-brother  of  deceased  and  a 
co-heir  of  the  administratrix,  but  it  did  not  adjudge  the 
costs  of  that  hearing  against  any  one.  An  appeal  was  taken 
by  the  administratrix,  but  afterwards  withdrawn.  These 
costs  were  taxed  against  the  estate,  and  there  having  been 
no  order  adjudging  them  against  either  of  the  parties  to 
that  hearing  personally,  it  was  proper  for  the  administra- 
trix to  pay  them  out  of  the  estate.  Appellant  sought  to 
show  that  the  administratrix  ought  to  pay  these  costs  per- 
sonally, by  proof  that  sometime  during  the  eighties  she 
had  a  conversation  with  a  relative  in  Chicago  in  which  she 
asked  where  her  brother,  William  F.  Mayer,  was.  The 
circumstances  of  these  parties  is  not  disclosed  by  the  proof 
at  all  clearly,  but  we  infer  that  the  administratrix  had 
never  seen  this  half-brother.  When,  therefore,  a  stranger 
appeared  claiming  to  be  her  brother  and  heir-at-law  of  de- 
ceased, she  had  apparently  no  means  of  being  certain  that 
he  was  the  person  he  professed  to  be.  So  far  as  this  rec- 
ord discloses  she  may  have  believed  this  half-brother  to  be 
dead;  and  at  any  rate  she  had  the  right  to  protect  the  es- 
tate against  the  possibility  of  imposition.  We  see  no  rea- 
son why  she  had  not  a  right  as  administratrix  to  require 
that  he  establish  his  relationship  to  deceased,  nor  why  she 
should  bear  the  cost  thereof  personally.  Moreover,  from 
other  testimony  introduced  by  appellant,  we  conclude  that 
the  four  witnesses  whose  fees  make  up  $45.60  of  the  costs 
of  that  hearing, were  called  by  appellant  to  prove  his  heir- 
ship. If  it  was  so  clear  and  certain  that  he  was  an  heir, 
it  would  seem  as  if  it  was  unnecessary  for  him  to  bring 
four  witnesses  from  Chicago  and  keep  them  in  Ottawa 
three  days  to  establish  that  fact.  The  very  fact  that  he 
brought  so  large  a  number  of  witnesses  indicates  that  his 
heirship  was  not  absolutely  certain.  These  costs  having 
been  taxed  against  the  estate  without  an  order  that  they 
should  be  paid  by  either  of  the  individual  heirs,  and"  hav- 
ing been  permitted  to  stand  that  way  for  four  years,  we 
think  the  administratrix  was  justified  in  paying  them,  and 
that  she  ought  not  to  bear  that  expense  personally.  The 
judgment  is  therefore  affirmed.  Affirmed. 
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Daniel  C.  Wright,  et  ah,  v.  Napoleon  Charbonneau. 
Gen.  No.  4,526. 

1.  Books  op  account— when  competent  as  to  weights  and  measure- 
ments. Where  one  witness  testifies  that  he  knew  the  correctness  of  the 
details  of  weights  or  measurements  or  quantities,  that  he  correctly  fur- 
nished that  information  to  another,,  and  that  other. testifies  that  he  re- 
ceived such  information  and  correctly  placed  it  upon  original  books  of 
entry,  such  books  themselves  become  competent  evidence. 

2.  Motion  to  exclude— when  preserves  nothing  for  review.  A  gen- 
eral motion  to  exclude  portions  of  the  testimony  of  a  witness  upon  the 
ground  of  her  incompetency  to  testify  thereto,  preserves  nothing  for 
review  where  it  does  not  specify  the  particular  part  or  parts  of  the 
testimony  sought  to  be  reached. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Kankakee 
County;  the  Hon.  Linus  C.  Ruth,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1905.    Affirmed.   Opinion  filed  August  1,  1905. 

E.  P.  Harney  and  H.  K.  &  EL  H.  Wheeler,  for  appel- 
lants. 

W.  R.  Hunter  and  C.  M.  Clay  Buntain,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Napoleon  Charbonneau  sued  Wright  Brothers  in  the 
court  below,  in  assumpsit.  His  declaration  consisted  of 
the  common  counts,  and  he  filed  an  itemized  bill  of  partic- 
ulars containing  many  items.  Defendants  pleaded  non 
assumpsit  and  gave  notice  of  set-off  thereunder  which  con- 
sisted of  the  common  counts.  A  jury  was  waived  and  the 
evidence  was  heard  by  the  trial  judge,  and  there  was  a 
finding  and  a  judgment  for  plaintiff  in  the  sum  of  $4H6, 
from  which  defendants  appeal. 

Defendants  leased  a  section  of  land  in  Kankakee  County 
to  plaintiff  for  the  period  of  three  years  beginning  March 
1, 1900,  with  the  privilege  in  the  tenant  to  hold  the  prem- 
ises two  years  after  the  expiration  of  the  lease  at  the  same 
annual  rent,  with  a  certain  exception.  Plaintiff  was  to  use 
fifty  acres  as  pasture  and  pay  $1.50  per  acre  per  annum 
therefor,  and  fifty  acres  as  hay  land,  for  which  he  was  to 
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give  defendants  one-half  the  hay  raised  thereon,  dividing 
it  in  the  stack.  The  rest  of  the  land  was  to  be  broken  and 
planted  to  corn,  unless  otherwise  agreed  upon,  and  the 
tenant  was  to  give  defendants  two-fifths  of  the  grain  raised 
on  said  land,  delivered  at  market  free  of  expense  to  the 
landlords.  There  were  many  other  provisions  in  the  lease 
unnecessary  to  be  stated.  Plaintiff  occupied  the  land  under 
this  lease  four  years,  and  then  removed  therefrom.  He 
also  during  part  of  that  time  worked  and  cut  hay  on  other 
lands  of  the  defendants  under  a  verbal  agreement  He  also 
did  much  work  for  the  defendants  that  was  outside  of 
the  requirements  of  his  lease,  under  various  oral  contracts 
therefor.  After  he  left  the  premises  plaintiff  brought  this 
suit,  claiming  that  upon  an  accounting  between  them  de- 
fendants were  largely  indebted  to  him.  Plaintiff  was  a 
Frenchman,  and  could  not  read  or  write.  His  wife  trans- 
acted much  of  his  business  for  him  and  kept  all  of  the 
books  of  account  he  had.  While  a  number  of  other  per- 
sons were  called  and  examined  briefly  as  witnesses,,  the 
most  of  the  testimony  was  given  by  plaintiff  and  by  his  wife 
and  by  Daniel  C.  Wright,  one  of  the  defendants,  each  of 
whom  testified  at  great  length  upon  very  many  items  of 
the  transactions  between  the  parties  during  the  four  years. 
Neither  side  presented  any  propositions  of  law. 

Appellants  in  their  brief  say  that  if  the  evidence  of 
plaintiff's  wife  is  to  stand  as;  competent  testimony,  they  do 
not  expect  this  court  to  reverse  the  case  upon  the  facts. 
It  is  the  claim  of  appellants  that  plaintiff  and  his  sons  from 
time  to  time  gave  items  to  Mrs.  Charbonneau,  and  that  she 
entered  these  items  on  the  books  without  any  knowledge 
of  their  correctness,  and  that  she  was  permitted  at  the  trial 
to  read  from  these  books,  and  that  this  was  hearsay  evi- 
dence and  incompetent,  and  that  the  books  themselves 
were  not  introduced  in  evidence.  Plaintiff  testified  quite 
frequently  that  he  gave  particular  items  to  his  wife,  the 
details  and  amounts  of  which  he  could  not  then  remember, 
and  that  he  gave  them  to  his  wife  correctly,  and  his  wife 
in  a  number  of  instances  testified  that  her  husband  told  her 
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to  enter  certain  things  and  that  she  entered  them  correctly. 
Where  one  witness  testifies  that  he  knew  the  correctness 
of  the  details  of  weights  or  measurements  or  quantities, 
and  that  he  correctly  furnished  that  information  to  another, 
and  that  other  testifies  that  he  received  such  information 
and  correctly  placed  it  upon  original  books  of  account,  no 
doubt  such  books  themselves  will  become  competent  evi- 
dence under  the  principles  laid  down  in  Stettauer  v.  White, 
98  111.  72,  House  v.  Beak,  141  111.  290,  Chisholm  v.  Beaman 
Machine  Co.,  160  111.  101,  C.  &  A.  R.  R.  Co.  v.  Ameri- 
can Strawboard  Co.,  190  111.  268,  and  Trainor  v.  German 
American  Building  Association,  201  111.  616.  But  we  are 
unable  to  find  that  any  question  as  to  the  use  of  these 
books  was  properly  preserved  for  consideration  in  this 
court.  Soon  after  the  testimony  of  Mrs.  Charbonneau  be- 
gan, defendants  objected  to  her  testifying  because  she  was 
the  wife  of  plaintiff.  The  court  held  there  was  sufficient 
evidence  to  show  that  she  had  been  acting  as  her  husband's 
agent,  and  as  such  was  competent.  Defendants  then  ob- 
jected to  her  testifying  to  anything  except  where  the  tes- 
timony showed  she  acted  as  agent,  and  that  objection  was 
sustained.  It  is  not  argued  here  that  there  was  any  error 
in  this  ruling.  At  another  stage  of  her  direct  examina- 
tion she  was  asked  to  read  something  from  the  book,  and 
defendants  objected  on  the  ground  that  the  proper  founda- 
tion had  not  been  laid  for  the  introduction  of  the  book  in 
evidence,  and  it  was  not  competent  for  the  witness  to  tes- 
tify from  it  as  a  memorandum.  Being  asked  what  had 
been  omitted  from  the  proof  necessary  to  lay  the  proper 
foundation,  defendants9  counsel  based  the  objection  solely 
upon  the  ground  that  it  had  not  been  shown  that  it  was 
a  book  of  original  entries.  The  court  correctly  held  that 
it  did  already  appear  that  this  was  a  book  of  original  en- 
tries, and  therefore  properly  overruled  that  objection  be- 
cause the  basis  of  the  objection  was  unsound.  Our  atten- 
tion is  not  called  to  any  other  objection  by  defendants  to 
the  testimony  of  Mrs.  Charbonneau  until  after  all  the  .evi- 
dence on  both  sides  was  closed,  when  defendants'  counsel 
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moved  to  exclude  all  the  testimony  of  Mrs.  Charbonneau 
as  to  all  transactions  not  connected  by  her  with  one  of  the 
defendants  as  agent  of  the  plaintiff,  and  as  to  all  matters 
testified  to  by  her  of  transactions  between  herself  and  her 
husband,  and  as  to  all  matters  testified  to  by  her  based 
upon  information  derived  from  her  husband,  and  as  to  ail 
testimony  by  her  of  the  acts  of  her  husband  which  were 
not  the  subject-matter  of  any  agency  or  based  upon  any 
agency  relationship  between  herself  and  her  husband.  This 
omnihus  motion  was  overruled  and  defendants  excepted. 
They  did  not  point  out  any  testimony  by  her  to  any  acts 
of  her  husband  that  were  outside  of  the  subject-matter  of 
her  agency  for  her  husband;  nor  did  they  point  out  any 
testimony  given  by  her  of  any  transactions  between  herself 
and  her  husband,  or  any  information  derived  from  her  hus- 
band, except  transactions  and  conversations  growing  out  of 
her  agency  for  her  husband.  We  are  of  the  opinion  that 
this  general  motion,  without  anything  to  indicate  at  what 
portions  of  her  testimony  it  was  aimed,  was  not  sufficient  to 
preserve  any  question  for  review.  Counsel  here  do  not 
point  out  any  item  which  ought  to  be  rejected  on  account 
of  this  motion  for  the  supposed  incompetency  of  the  testi- 
mony so  generally  referred  to  therein. 

Looking  into  the  record  for  ourselves  we  are  unable  to 
determine  what  the-  trial  judge  would  have  rejected  if  he 
had  sustained  that  general  motion.  Mrs.  Charbonneau's 
testimony  as  it  reads  in  the  record,  appears  to  us  to  be  to  a 
very  great-extent  founded  upon  her  own  knowledge  of  the 
transactions.  For  example,  she  weighed  most  of  the  grain, 
and  although  she  testified  her  husband  told  her  to  set  it 
down,  yet,  when  her  evidence  on  the  subject  is  all  read,  it 
appears  that  he  did  not  give  her  the  weights,  but  that  she 
did  the  weighing  herself  and  knew  the  weights  to  b8  cor- 
rect. She  may  have  had  the  book  or  books  kept  by  her 
open  before  her  while  she  was  testifying,  but  in  the  main 
that  fact  does  not  appear  from  her  testimony.  On  certain 
particular  matters  she  was  asked  what  the  book  showed, 
and  no  objection  being  made,  stated  it;  but  even  in  many 
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of  these  matters  we  think  it  sufficiently  apparent  that  she 
knew  for  herself  what  the  facts  were.  Bat  these  books 
have  a  further  sanction  than  we  have  already  stated.  Dur- 
ing this  tenancy  these  books  were  inspected  and  checked 
over  by  one  of  the  defendants  and  he  made  various  entries 
thereon  himself,  and  his  counsel  offered  those  entries  by 
him  in  evidence,  and  they  were  received  without  objection. 
Moreover,  defendant  D.  C.  Wright  was  permitted  to  take, 
his  account  book  and  testify  from  it  quite  as  freely  as  Mrs. 
Charbonneau  did  from  the  book  or  books  kept  by  her.  We 
do  not  think  defendants'  counsel  could  proceed  throughout 
this  long  trial,  involving  a  mass  of  items,  not  capable  of 
being  carried  solely  in  the  memory,  and  without  any  objec- 
tion to  the  use  by  either  party  of  these  books,  except  to 
object  that  Mrs.  Charbonneau  was  the  wife  of  the  plaintiff, 
and  that  the  book  was  not  a  book  of  original  entries  (which 
was  manifestly  not  the  fact),  and  then  at  the  close  of  all  the 
evidence,  after  the  case  had  been  tried  on  both  sides  in  that 
manner,  make  a  general  motion  of  the  character  here  in- 
sisted upon,  and  be  permitted  to  have  the  benefit  of  such 
a  motion  to  the  satpe  extent  as  if  interposed  while  the 
books  were  being  used.  If,  when  Mrs.  Charbonneau  began 
to  use  the  book  upon  the  stand,  if  she  did  so  use  it,  objec- 
tion had  been  made  to  her  use  of  the  book,  no  doubt  such 
further  questions  would  have  been  asked  as  would  have 
made  the  book  entirely  competent;  and  the  failure  to  make 
these  objections,  and  the  act  of  defendants  in  offering  in 
evidence  portions  of  these  books,  and  placutg  their  own 
books  in  the  hands  of  their  witness,  D.  C.  Wright,  we  think 
constituted  a  waiver  of  any  lack  of  sufficient  foundation  in 
the  proof  for  the  course  pursued.  Our  attention  is  called  to 
the  fact  that  in  regard  to  one  or  two  matters  the  weighing 
6eems  to  have  been  done  by  one  of  the  plaintiff's  sons,  and 
the  weights  entered  on  the  book  by  plaintiffs  wife,  appar- 
ently without  any  knowledge  as  to  their  correctness,  and 
that  this  son  was  not  called  to  testify  to  the  correctness  of 
the  weights  as  he  gave  them  to  his  mother.  Plaintiff  in  his 
brief  calls  attention  to  the  apparent  fact  that  this  testi- 
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raony  relates  to  an  item  not  included  in  plaintiff's  bill  of 
particulars,  and  for  which  no  recovery  was  sought.  De- 
fendants have  not  replied  to  this  position  and  we  assume 
it  is  conceded.  We  are,  therefore,  of  the  opinion  that  the 
court  made  no  erroneous  ruling  concerning  the  admission 
of  the  testimony  of  Mrs.  Charbonneau,  and  as  defendants 
concede  that  if  her  testimony  is  to  stand  they  do  not  expect 
.the  court  to  reverse  the  case  upon  the  facts,  and  as  there  are 
no  propositions  of  law  presenting  any  questions  of  law  for 
our  consideration,  the  judgment  is  therefore  affirmed. 

Affirmed. 


Orie  J.  Raffety  v.  Emanuel  G.  Romer. 
Gen.  No.  4,506. 

1.  Premium— who  cannot  maintain  action  for.  The  solicitor  of  the 
insurance  company  who  placed  the  insurance  cannot  maintain  an  ac- 
tion in  his  own  name  against  the  insured  for  the  amount  of  the  pre- 
mium. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  DuPage  County;  the  Hon.  Charles  A.  Bishop, Judjje, 
presiding.  Heard  in  this  court  at  the  April  term,  1905.  Reversed  and 
remanded.    Opinion  filed  August  1,  1903. 

John  W.  Leedle,  for  appellant. 
S.  L.  Rathje,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Romer  sued  Raffety,  and  had  verdict  and  judgment 
against  him  before  a  justice,  and  again  in  the  Circuit  Court 
on  appeal.  Defendant  prosecutes  this  appeal  from  the  lat- 
ter judgment.  Plaintiff  was  a  life  insurance  agent,  and 
defendant  a  dentist.  Plaintiff  solicited  defendant  to  take 
life  insurance  in  his  company.  Defendant  was  examined 
and  accepted.  The  insurance  company  issued  a  policy  on 
defendant's  life,  which  plaintiff  left  on  defendant's  desk. 
Plaintiff  paid  the  premium  in  advance  for  one  year  on  said 
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policy,  and  brought  this  suit  to  recover  the  sum  so  paid. 
There  was  but  one  witness  besides  plaintiff  and  defendant, 
and  that  witness  did  not  testify  to  anything  material.  The 
case  rested  upon  the  conflicting  testimony  of  plaintiff  and 
defendant. 

Plaintiff's  testimony  tended  to  establish  the  following 
facts :  Plaintiff  had  heard  defendant  was  considering  the 
subject  of  taking  life  insurance,  and  so  he  called  upon  de- 
fendant on  April  29,  1902.  Defendant  said  he  wanted  in- 
surance, but  did  not  think  he  could  pay  the  premium  before 
August.  Plaintiff  replied  that  he  would  have  the  policy 
issued  for  defendant  right  away,  and  deliver  it  to  him,  and 
pay  the  premium,  and  trust  defendant  for  it,  and  that  de- 
fendant could  pay  him  in  August.  On  this  agreement, 
defendant  decided  to  take  the  insurance.  Two  or  three 
day 8  later,  defendant  took  the  medical  examination  and  the 
medical  report  was  approved,  and  the  policy  was  issued  and 
delivered  to  defendant  in  May.  Plaintiff  paid  to  the  insur- 
ance company  the  first  year's  premium,  which  was  the 
amount  of  the  verdict  and  judgment  "When  plaintiff  de- 
livered the  policy  to  defendant,  he  told  defendant  there 
might  possibly  be  some  dental  work  to  be  had  in  his  mother- 
in-law's  family,  if  defendant  would  call  and  introduce  him- 
self, and  that  plaintiff  would  mention  it  to  her.  The  latter 
part  of  July,  defendant  told  plaintiff  he  would  not  keep  the 
insurance,  and  they  had  quarrels  about  the  payment  of  the 
premium,  and  the  policy  was  mailed  back  and  forth  between 
the  parties  several  times.  If  these  were  the  facts,  plaintiff 
was  entitled  to  recover. 

Defendant's  testimony  tended  to  establish  the  following 
facts :  The  first  time  plaintiff  applied  to  defendant  to  take 
insurance,  defendant  declined,  saying  he  was  not  ready.  A 
few  days  later,  plaintiff  came  to  defendant,  and  told  him 
that  he  would  make  him  this  proposition:  that  his  mother- 
in-law  wanted  some  dental  services,  which  would  amount  to 
825  or  $30,  and  he  would  take  that  out  of  the  first  year's 
premium;  and  thereupon  defendant  agreed  to  take  the  in- 
surance, with  that  understanding,  or  on  those  conditions. 
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Defendant  was    then    examined.      Afterwards,    plaintiff 
brought  the  policy  to 'defendant's  office.     Defendant  then 
told  plaintiff  that  his  mother-in-law  had  not  been  in  yet  for 
an  estimate  for  that  work,  and  that  plaintiff  should  keep 
the  policy,  and  he  would  have  the  rest  of  the  money  for 
him.    Defendant  testified  he  told  plaintiff  several  times 
to  take  the  policy  away.    Plaintiff  laid  the  policy  on  de- 
fendant's desk  and  went  out.    Defendant  gave  his  ver- 
sion of  their  subsequent  quarrels  and  of  his  efforts  to  get 
the  policy  back  to  plaintiff.     Defendant  testified  that  he 
never  authorized  plaintiff  in  any  way  or  manner  to  pay  the 
premium  for  him,  and  never  in  any  way  ratified  plaintiff's 
action  in  paying  the  premium,  if  he  did  pay  it.    It  may  well 
be  considered  a  proper  question  for  the  jury,  under  this 
proof,  whether  defendant  did  not  agree  to  take  a  policy  on 
condition  that  plaintiff's  mother-in-law  had  the  dental  work 
in  question  done  by  him  and  the  price  thereof  was  applied 
on  the  first  year's  premium;  and  if  so,  whether  defendant 
was  bound  without  that  condition  being  first  fulfilled;  and 
whether  he  accepted  the  policy,  or  was  bound  by  the  act  of 
plaintiff  in  leaving  the  policy  on  defendant's  desk,  if  as  de- 
fendant's proofs  are,  defendant  then  told  plaintiff  to  keep 
it,  and  to  take  it  away.    But  if,  as  here  contended  by  plaint- 
iff, defendant  was  bound  to  take  and  pay  for  the  insurance, 
even  if  plaintiff's  mother-in-law  did  not  have  dental  work 
done  as  agreed,  still  defendant's  liability  for  the  premium 
was  to  the  insurance  company,  and  if  defendant's  testimony 
was  true,  nothing  had  occurred  which  turned  that  into  a 
liability  to  pay  the  premium  to  plaintiff.    Plaintiff  could 
not  become  the  creditor  of  defendant  without  the   con- 
sent or  agreement  or  action  or  acquiescence  of  the  latter. 
.  Under  these  circumstances,  defendant  had  a  right  to  have 
the  jury  instructed  as  to  the  rules  of  law  to  govern  them  in 
weighing  and  considering  conflicting  testimony,  and  also 
as  to  the  rules  of  law  governing  such  a  state  of  facts  as  that 
testified  to  by  defendant.    Defendant  offered  ten  instruc- 
tions, each  of  which  the  court  refused,  and  defendant  duly 
excepted.    The  third  and  ninth  were  properly  refused  un- 
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der  the  rule  laid  down  in  Johnson  v.  The  People,  1±0  111. 
350.  The  second  was  directed  to  a*  particular  witness  by 
name,  and  it  was  perhaps  not  error  to  refuse  it,  under 
Matthews  v.  Granger,  196  111.  161.  It  is  conceded  that  the 
remaining  seven  instructions  asked  by  defendant  and  re- 
fused, stated  correct  principles  of  law;  and  we  hold  most  of 
them  were  essential  to  defendant's  case,  and  should  have 
been  given.  For  the  error  in  refusing  these  instructions, 
the  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Henry  Keyes,  for  use,  etc.,  v.  F.  B.  Bennett,  Adminis- 
trator. 

Gen.  No.  4,407. 

1.  Principal  and  bail— when  relation  of,  ceases.  When  the  right 
of  the  bail  to  arrest  the  principal  ceases  before  the  liability  of  the  bail 
has  become  fixed,  the  relation  of  principal  and  bail  is  terminated,  for 
the  right  of  the  bail  to  the  custody  of  the  principal,  and  to  arrest  the 
principal  at  will,  is  an  inseparable  incident  to  that  relation. 

2.  Bail  bond— when  discharged.  The  discharge  in  bankruptcy  of 
the  principal  in  a  bail  bond  given  by  him  in  a  civil  action  before  the 
liability  of  the  bail  became  fixed,  is  a  discharge  of  the  bond. 

Action  of  debt  Appeal  from  the  Circuit  Court  of  McHenry  County; 
the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1903.  Affirmed.  Opinion  filed  August  1, 
1005. 

S.  A.  French,  V.  S.  Lumley  and  D.  B.  Sherwood,  for 
appellant. 

C.  H.  Wayne  and  0.  P.  Barnes,  for  appellee*. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  brought  by  Henry  Keyes, 
sheriff  of  McHenry  county,  for  the  use  of  Louise  Calbow, 
against  Henry  Henk,  Sr.,  upon  a  bail  bond  given  in  a  certain 
action  brought  by  Louise  Calbow  against  C.  Dudley  Chew- 
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ning,  to  release  said  Chewning  from  arrest  under  a  capias 
ad  respondendum  issued  in  said  case.  The  declaration  was 
in  the  usual  form,  and  averred  the  recovery  of  judgment 
by  Louise  Calbow  against  Chewning,  the  issue  of  a  writ  of 
capias  ad  satisfaciendum  and  its  return  non  est  inventus* 
The  breaches  assigned  were  that  Henk,  who  was  one  o?  the 
sureties  on  said  bail  bond,  did  not  pay  said  judgment  nor 
surrender  the  body  of  Chewning  in  execution.  By  his 
fourth  plea  defendant  averred  the  giving  of  said  bond  by 
Chewning  as  principal,  and  by  defendant  and  others  as 
sureties,  to  release  Chewning  from  imprisonment  on  a 
capias  ad  respondendum;  the  acceptance  of  said  bond  by  the 
sheriff  and  the  release  of  Chewning  from  imprisonment  un- 
der said  capias  by  reason  of  said  bond;  that  said  action  was 
assumpsit  for  an  alleged  breach  of  promise  to  marry;  that 
Louise  Calbow  obtained  a  judgment  in  said  case  against 
Chewning  for  $2,500  on  November  23,  1900,  and  that  no 
appeal  was  ever  prosecuted  from  said  judgment;  that  on 
November  24,  1900,  Chewning  filed  in  the  United  States 
District  Court  a  petition  in  bankruptcy  pursuant  to  the 
bankruptcy  law  then*  in  force,  and  listed  said  judgment  in 
iavor  of  Louise  Calbow  as  one  of  his  liabilities;  that  on  De- 
cember 2,  1901,  Chewning  was  by  said  District  Court  duly 
discharged  from  all  claims  provable  in  said  court  which 
existed  against  said  Chewning  on  November  24, 1900;  that 
said  judgment  in  favor  of  Louise  Calbow  was  one  of  the 
debts  from  which  Chewning  was  discharged  by  said  dis- 
charge in  bankruptcy,  and  that  by  said  discharge  he  was 
released  from  satisfying  such  judgment  by  the  payment  of 
money  or  by  surrendering  his  body  to  be  imprisoned  by 
virtue  of  the  capias  ad  satisfacie?idum  mentioned  in  the 
declaration;  and  that  by  reason  of  the  premises  said  Henk 
*  was  released  from  surrendering  the  body  of  said  Chewning 
in  accordance  with  the  condition  of  said  bond,  and  was  re- 
leased from  performing  any  of  the  conditions  mentioned  in 
such  writing  obligatory,  and  that  said  judgment  by  reason 
of  thepremises  has  become  released  and  discharged.  Plaint- 
iff filed  a  replication  to  said  fourth  plea,  and  afterwards 
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filed  an  additional  replication.  The  first  replication  set  up 
that  after  the  recovery  of  said  judgment  Louise  Calbow 
sued  out  a  capias  ad  satisfaciendum  against  Chewning, 
which  was  returned  non  est  inventus,  and  that  on  Septem- 
ber 12,  1902,  plaintiff  sued  out  a  summons  against  defend- 
ant Henk  in  this  action,  the  return  day  of  which  was 
September  22, 1902,  which  summons  was  duly  served  on  de- 
fendant Henk  on  September  12th,  and  that  at  no  time  after 
the  judgment  was  so  entered  in  favor  of  Louise  Oalbow 
against  Chewning,  did  said  Chewning  surrender  himself, 
nor  did  said  defendant,  as  the  bail  of  Chewning,  surrender 
said  Chewning  after  the  entry  of  said  judgment  or  at  any 
time  before  the  return  day  of  the  process  so  sued  out  against 
said  defendant,  nor  did  defendant  at  any  time  after  the  is- 
suance of  said  capias  ad  satisfaciendum  against  said  Chew- 
ning, nor  at  any  time  after  the  issue  of  process  against  said 
Henk  and  before  the  return  day  thereof,  appear  in  court 
and  petition  the  court  for  an  exonerctur  against  him,  the 
said  defendant  Henk,  by  reason  of  the  discharge  in  bank- 
ruptcy of  said  Chewning,  as  in  said  fourth  plea  mentioned. 
The  Circuit  Court  sustained  demurrers  to  this  replication 
and  to  the  additional  replication.  Plaintiff  elected  to  abide 
by  the  replications.  Henk  died  and  his  administrator  was 
substituted  as  defendant.  Defendant  had  judgment  and 
plaintiff  prosecutes  this  appeal  therefrom.  It  is  conceded 
that  the  demurrer  was  properly  sustained  to  the  additional 
replication,  and  its  purport  is  not,  therefore,  here  stated. 

The  first  replication  does  not  deny  the  allegation  of  the 
fourth  plea  that  said  judgment  obtained  by  Louise  Calbow 
against  Chewning  was  one  which  was  provable  in  bank- 
ruptcy against  said  Chewning,  and  from  the  legal  effect  of 
which  he  was  relieved  by  his  discharge  in  bankruptcy.  This 
is  also  practically  conceded  by  the  argument  for  appellant. 
The  sole  claim  of  appellant  here  is,  that  the  bail  was  bound 
either  to  surrender  his  principal,  or  to  suggest  his  discharge 
in  bankruptcy  and  obtain  an  exoneretur,  before  the  return 
day  of  the  summons  in  the  suit  against  the  bail,  and  that 
as  he  failed  to  do  either  before  such  return  day  the  liability 
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of  the  bail  became  fixed.  When  the  bail  bond  in  this  case 
was  executed  and  accepted,  Chewning  became  the  prisoner 
of  Henk.  flenk  was  entitled  to  keep  Chewning  in  his 
custody,  or  to  terminate  the  liability  of  the  bail  bond  by 
surrendering  Chewning  to  the  sheriff.  When  Chewning 
was  discharged  in  bankruptcy  he  was  no  longer  liable  under 
the  judgment.  He  had  been  discharged  therefrom.  Henk 
could  not,  thereafter,  hold  Chewning  in  custody,  nor  could 
he  thereafter  seize  Chewning  without  becoming  a  trespasser. 
When  the  right  of  the  bail  to  arrest  the  principal  ceases 
before  the  liability  of  the  bail  has  become  fixed,  the  rela- 
tion of  principal  and  bail  ceases,  for  the  right  of  the  bail  to 
the  custody  of  the  principal  and  to  arrest  the  principal  at 
will  is  an  inseparable  incident  to  that  relation.  The  dis- 
charge of  the  principal  in  bankruptcy  before  the  liability 
of  the  bail  became  fixed  was,  therefore,  a  discharge  of  the 
bail  bond,  for  the  law  will  not  subject  the  surety  to  a 
penalty  for  not  doing  that  which  the  law  has  made  it  illegal 
for  him  to  do.  Henk  entered  into  this  undertaking  upon 
the  faith  of  the  security  afforded  him  by  the  right  to  arrest 
and  surrender  his  principal.  When  the  law  deprived  him 
of  his  security  it  discharged  him  from  his  obligation.  From 
December  2,  1901,  when  Chewning  was  discharged  in  bank- 
ruptcy, to  September  22,  1902,  the  return  day  of  the  sum- 
mons in  this  suit  against  the  bail,  there  was  no  time  when 
Henk  could  have  arrested  and  surrendered  his  principal. 
If  he  had  unlawfully  done  so  it  would  have  been  an  idle 
act,  for  the  principal  would  have  been  entitled  to  an  im- 
mediate discharge.  These  views  are  set  forth  and  ap- 
proved in  The  People,  for  use,  etc.  v.  Hathaway,  206  111. 
42,  and  in  numerous  other  cases.  Appellant  has  sought  to 
distinguish  the  cases  cited  by  appellee  by  the  consideration 
that  some  of  them  are  criminal  cases  and  in  others  the  rule 
as  to  the  time  when  the  liability  of  the  bail  becomes  fixed 
differs  from  that  prevailing  in  this  State.  Notwithstanding 
any  such  differences,  the  cases  referred  to  are  in  point  upon 
the  general  principle. 
Mather  v.  The  People,   12   111.    9,  was  a  proceeding 
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against  bail  in  a  criminal  case,  and  the  defense  interposed 
was  the  death  of  the  principal.  It  was  there  said  by  the 
court,  by  way  of  argument  and  illustration,  that  at  the 
common  law,  if  the  principal  obtained  a  certificate  in  bank- 
ruptcy between  the  return  of  the  capias  ad  satisfaciendum 
and  the  time  allowed  for  his  surrender,  the  surety  was  en- 
titled to  his  discharge. 

White  v.  Blake,  22  Wend.  612,  was  a  case  of  special  bail  in  a 
civil  suit,  and  during  the  time  allowed  for  the  surrender  of 
the  principal  the  statute  was  changed.  It  was  there  held 
that  where  the  principal  has  been  discharged  under  an  in- 
solvent act  before  the  period  allowed  for  surrender  has 
expired,  the  bail  is  entitled  to  release;  that  the  discharge 
is  equivalent  to  a  surrender;  that  the  same  rule  should  be 
applied  where  the  right  to  imprison  the  principal  has  been 
taken  away  by  the  legislature,  and  that  there  could  be  no 
use  in  surrendering  the  principal  when  he  would  be  en- 
titled to  an  immediate  discharge.  In  Payson  v.  Payson,  1 
Mass.  2S3,  where  certain  ships  had  been  attached  in  an  ac- 
tion of  assumpsit,  it  wa^said  arguendo,  that  when  a  defend- 
ant becomes  a  bankrupt  and  obtains  a  certificate,  his  bail  is 
discharged  if  not  fixed  previous  to  the  certificate,  and  that 
the  attachment  in  that  case  was  similar  to  taking  bail.  In 
Champion  v.  Noyes,  2  Mass.  481,  to  scire  facias  on  a  bail 
bond  defendant  pleaded  in  bar  that  after  the  execution  of 
the  bond  the  principal  became  a  bankrupt  and  was  dis- 
charged; that  the  plaintiff's  demand  against  the  principal 
was  due  before  the  act  of  bankruptcy  was  committed,  and 
that  it  could  have  been  and  should  have  been  proved  in  the 
bankruptcy  court.  The  court  held  this  a  good  plea,  saying 
that  the  principal  was  discharged  from  the  judgment,  and 
if  he  were  now  in  execution  it  would  be  the  duty  of  the 
court  to  discharge  him  from  imprisonment  upon  his  pro- 
ducing the  certificate,  and  that  the  bail,  not  being  abso- 
lutely liable  to  the  plaintiff  for  the  debt,  ought,  therefore, 
to  be  discharged  without  surrendering  the  principal;  that 
the  plaintiff  having  no  longer  any  remedy  against  the  prin- 
cipal, it  would  be  unreasonable  to  permit  him  to  proceed 
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and  make  the  bail  absolutely  holden  to  satisfy  his  judg- 
ment, which  is  now  legally  discharged;  that  whenever  a 
surrender  of  the  principal  is  necessary  it  is  for  the  benefit 
of  the  plaintiff  that  by  charging  defendant  in  execution  he 
may  hold  his  body  as  a  pledge  for  his  debt;  that  if  the 
principal  in  that  case  were  surrendered  the  court  could  not 
commit  him,  or  if  committed  be  would  the  next  moment 
be  entitled  to  his  discharge;  that  to  surrender  him  under 
those  circumstances  would  be  expensive  to  the  bail,  oppres- 
sive to  the  principal  and  useless  to  the  plaintiff,  and  that, 
therefore,  a  surrender  cannot  be  necessary,  as  where  the 
bail  are  discharged  without  surrendering  the  principal  no 
costs  are  given  to  the  plaintiff  on  the  scire  facias.  In 
Beers  v.  Haughton,  9  Peters,  329,  there  had  been  an  action 
of  assumpsit  wherein  special  bail  was  given,  and  there  was 
a  judgment  for  the  plaintiff,  and  a  writ  of  capias  ad  satis* 
faciendum,  and  a  return  thereon  that  the  defendant  was 
not  found,  and  an  action  of  debt  was  then  begun  upon  the 
bail  bond.  Defendant  in  that  suit  pleaded  the  discharge 
of  his  principal  from  imprisonment  for  his  debts  under  a 
certain  insolvent  law  of  the  State  wherein  the  suit  was 
pending.  Defendant  had  judgment  on  a  demurrer  to  the 
plea.  It  was  there  held  that  where  the  bail  are  entitled  to 
be  discharged  as  a  matter  of  legal  right,  they  may  not  only 
apply  for  an  exoneretur  by  way  of  a  summary  proceeding, 
but  may  plead  the  matter  as  a  bar  to  a  suit.  The  court 
there  held  that  the.  plea  was  a  good  bar  to  the  suit  notwith- 
standing there  had  been  no  surrender,  and  that  by  law  the 
principal  could  not  upon  such  surrender  have  been  impris- 
oned at  all. 

In  view  of  the  principles  above  stated,  which  we  think 
confirmed  by  many  other,  cases,  we  hold  that  although  the 
bail  has  a  right  to  obtain  an  exoneretur  and  thereby  dis- 
charge himself  of  record  from  liability  under  the  recogniz- 
ance without  waiting  to  be  sued  thereon,  as  allowed  by 
section  24  of  chapter  16  of  the  Revised  Statutes,  concerning 
bail  in  civil  cases,  yet  it  is  the  discharge  in  bankruptcy  of 
the  principal,  before  the  termination  of  the  right  of  the  bail 
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to  surrender  him,  which  discharges  the  bail,  and  not  the 
obtaining  of  an  exoneretur  either  before  such  return  day  or 
before  judgment  against  the  bail,  and  therefore  the  bail 
may  plead  the  discharge  in  bankruptcy  in  bar  without  ob- 
taining an  exoneretur.  As  said  in  People  v.  Hathaway, 
supra,  where  the  condition  of  the  bond  is  possible  at  the 
time  of  the  making  of  the  condition,  but  before  it  can  be 
performed  the  condition  becomes  impossible  by  the  act  of 
God  or  the  law,  there  the  obligation  is  saved.  The  court 
below  properly  sustained  the  demurrer  to  the  first  replica- 
tion to  the  fourth  plea,  and  properly  entered  judgment 
against  plaintiff  after  he  elected  to  abide  by  said  replica- 
tion.   The  judgment  is  therefore  affirmed. 

Affirmed. 


Samuel  Matteson  r.  The  People  of  the  State  of  Illinois 
ex  rel.  Louise  Kothe. 
Gen.  No.  4,516. 

1.  Bastardy— when  instruction  in  prosecution  for,  erroneous*  Held, 
under  the  proof  in  this  case,  that  an  instruction  which  told  the  jury 
that  the  precise  date  of  conception  was  not  material,  was  erroneous. 

2.  Bastardy— token  conviction  in  prosecutum  for,  set  aside,  A 
conviction  of  bastardy  will  be  set  aside  where  the  question  of  paternity 
was  contested  and  the  case  of  the  prosecution  -rested  solely  upon  the 
testimony  of  the  complaining  witness,  which  was  rebutted  by  the  de- 
fendant's denial,  corroborated  to  an  extent  by  -medical  testimony, 
where  the  reputation  of  the  complaining  witness  for  truth  and  veracity 
was  impeached,  and  such  impeachment  in  nowise  contradicted. 

Prosecution  for  bastardy.  Appeal  from  the  County  Court  of  McHenry 
County;  the  Hon.  Orson  A.  Gillmore,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1905.  Reversed  and  remanded.  Opinion  filed 
August  1,  1905. 

V.  S.  Lumley  and  Charles  B.  Hazlehurst,  for  appellant. 

James  F.  Casey  and  D.  T.  Smiley,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 
On  June  22,  1899,  a  warrant  was   issued  by  a  justice  of 
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the  peace  of  Kane  county  for  the  arrest  of  Samuel  Matte- 
son  in  a  bastardy  proceeding  begun  upon  the  complaint  of 
Louise  Kothe.  The  cause  reached  the  County  Court,  and 
the  venue  was  charged  to  the  County  Court  of  McHenry 
County,  where  a  jury  trial  in  December,  1904,  resulted  in  a 
verdict  and  a  judgment  against  defendant,  from  which  he 
prosecutes  this  appeal. 

The  child  was  born  August  13,  1899.  When  it  was  be- 
gotten and  born,  the  complaining  witness  lived  with  her 
father,  and  defendant  lived  some  three-quarters  of  a  mile 
distai^t  with  his  father.  Both  were  farmers.  There  had 
been  no  intimacy  between  the  complaining  witness  and  the 
defendant,  nor  did  their  families  neighbor  with  each  other. 
Defendant  had  been  upon  her  father's  place  but  twice.  The 
first  time  was  with  a  lot  of  threshers,  and  for  only  a  few 
hours,  and  there  was  no  opportunity  for  intercourse.  The 
second  time  defendant  went  there  to  buy  a  turkey  of 
her  father,  and  did  buy  and  pay  for  it.  It  was  in  winter. 
Her  father  was  ill,  and  the  only  other  male  person  about 
the  place  was  a  boy  ten  years  old ;  and  at  the  father's  re- 
quest defendant  cut  some  firewood,  cut  hay  and  straw  in 
the  stacks,  got  it  into  the  stables  to  feed  the  horses  and 
cows,  and  tried  to  clean  out  the  stables,  but  failed  because 
the  manure  was  badly  frozen.  This  was  in  the  afternoon. 
Miss  Kothe  went  to  the  stables  with  defendant  and  did 
part  of  the  chores.  She  testified  the  intercourse  took  place 
while  they  were  at  work  in  the  cow  stables,  and  that  that 
was  the  only  time  defendent  ever  had  intercourse  with  her. 
Defendant  admitted  being  there  and  buying  the  turkey  and 
assisting  abobt  the  chores,  but  denied  that  he  then  or  ever 
had  sexual  intercourse  with  her,  and  denied  the  conversa- 
tion she  detailed  which  led  up  to  the  act,  and  the  conversa- 
tions which*  she  alleged  took  place  that  day  after  the  act 
and  on  another  later  day. 

For  reasons  hereafter  appearing  it  became  material  when 
this  interview  at  the  stable  took  place.  The  complaining 
witness,  who  has  been  married  three  years  and  is  now  Mrs. 
Idnde,  testified  that  this  intercourse  took  place  some  day 
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after  January  8,  1899;  about  two  weeks  after;  not  three 
weeks  after;  about  three  weeks  after;  inside  of  two  weeks 
after  January  8th;  that  January  8th  was  her  last  period  of 
menstruation  until  after  the  girl  was  born;  that  she  told  de- 
fendant at  the  time  of  the  intercourse  that  she  could  tell  in 
a  week  whether  she  was  in  the  family  way;  that  she  thought 
she  could  tell  in  a  week  by  the  recurrence  or  omission  of 
her  monthly  period;  that  this  intercourse  took  place  within 
a  week  of  her  monthly  period  and  must  have  been  in  Feb- 
ruary; that  it  was  within  a  week  of  February  8th;  that  be- 
fore the  justice  of  the  peace  she  thought  she  fixed 'the  date 
at  February  8th;  that  she  had  her  last  monthly  period  on 
January  8th,  and  that  the  time  she  had  intercourse  with  de- 
fendant was  within  a  week  of  her  next  monthly  period. 
Defendant  and  his  father  testified  that  before  the  justice 
the  complaining  witness  fixed  the  date  of  the  intercourse 
as  February  4th,  and  as  Saturday  in  the  first  week  in  Febru- 
ary, which  the  calender  shows  was  February  4th*  Defend- 
ant testified  that  when  the  complaining  witness  was  exam- 
ined before  the  justice  as  to  the  date  of  the  intercourse  she 
fixed  it  at  Saturday  the  first  week  in  February;  that  the 
justice  produced  a  calender,  and  an  attorney  in  the  case 
said  that  was  February  4th,  and  that  she  then  said  it  was. 
It  was  proved  without  objection  that  before  the  justice  the 
father  of  the  complaining  witness  (since  deceased)  testified 
defendant  came  and  bought  the  turkey  on  February  4th. 
Defendant  and  his  father  both  testified  defendant  was  not  at 
that  place  on  February  4th,  and  that  he  bought  the  turkey 
on  February  11th,  and  defendant  testified  he  made  a  record 
of  all  his  expenditures,  and  knew  from  that  tHat  he  bought 
this  turkey  on  February  11th. 

There  was  medical  testimony  that  the  ordinary  period 
of  gestation  for  human  beings  is  from  275  to  280  days. 
This  child  was  born  without  the  attendance  of  a  physician 
and  there  was  no  proof  as  to  its  condition  at  birth  except 
the  fact  that  it  lived  and  was  alive  at  the  trial,  over  five 
years  later.  If  this  child  was  carried  the  usual  period  it 
was  conceived  about  November  5  or  10, 1898.    Four  physi- 
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cians  testified  that  if  a  child  was  conceived  within  a  week 
before  February  8th  and  born  August  13th  following,  it  was 
almost  impossible  that  it  should  live  beyond  a  day  or  two, 
at  least  without  artificial  incubation  or  other  like  assist- 
ance. If  a  child  born  August  13th  had  been  conceived  about 
January  8th,  they  evidently  considered  its  chances  of  living 
better  but  still  not  good.  The  birth  of  this  child  may  have 
been  hastened  by  a  fall  its  mother  had  six  days  before  its 
birth,  but  that  deoreased  rather  than  increased  the  chances 
that  the  child  would  live,  if  its  birth  was  premature.  It 
must  be  regarded  as  established  for  the  present  hearing 
that  when  this  matter  was  fresh  in  the  recollection  of  the 
prosecuting  witness,  and  at  a  time  when  she  did  not  know 
when  the  child  would  be  born,  she  fixed  the  date  when  de- 
fendant bought  the  turkey  and  had  intercourse  with  her  at 
February  4th,  and  the  evidence  strongly  tends  to  show  that 
the  date  when  defendant  bought  the  turkey  was  February 
11th,  and  the  date  of  the  purchase  of  the  turkey  is  the  only 
time  she  claims  he  either  had  intercourse  with  her  or  the 
opportunity.  It  will,  therefore,  be  seen  that  the  proof  raises 
very  serious  doubts  whether  defendant  can  have  been  the 
father  of  this  child,  even  if  he  had  sexual  intercourse  with 
heron  the  day  he  was  at  her  father's  home,  bought  a  turkey 
and  helped  about  the  chores. 

In  this  state  of  the  proof  the  court  instructed  the  jury  at 
the  request  of  the  prosecutor  that  the  precise  date  of  the 
conception  of  the  child  was  not  material.  This  was  very 
misleading  as  applied  to  the  proof  in  this  particular  case. 
If  defendant  was  the  father  of  the  child,  then  the  precise 
date  of  the  conception  was  immaterial;  but  in  determining 
whether  he  was  its  father,  it  was  very  material  whether  it 
was  conceived  on  the  day  when  he  bought  the  turkey  and 
did  the  chores  at  the  stable,  for  if  it  was  not  conceived  on 
that  day  then  he  was  not  its  father.  This  instruction  was 
well  calculated  to  lead  the  jury  to  disregard  this  most 
material  feature  of  the  defense. 

Seven  witnesses  testified  that  the  reputation  of  the  com- 
plaining witness  for  truth  and  veracity  was  bad,  and  that 
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judging  by  that  reputation  they  would  not  believe  her 
under  oath.  Some  of  these  witnesses  had  had  trouble  with 
her  father  or  the  family,  but  the  majority  of  them  ap- 
peared impartial.  No  attempt  was  made  to  sustain  her 
reputation  in  that  respect.  When  we  consider  that  the 
prosecutor  had  the  burden  of  establishing  the  paternity  of 
the  child  by  the  greater  weight  of  the  evidence ;  that  her 
case  rests  solely  upon  her  own  testimony ;  that  defendant's 
denial  seems  as  worthy  of  belief  as  her  testimony  ;*  that 
she  was  impeached  by  her  neighbors;  and  that  the  medical 
testimony  makes  it  very  unlikely  that  this  child  was 
begotten  at  the  only  time  when  defendant  had  an  oppor- 
tunity to  have  sexual  intercourse  with  the  complaining 
witness,  we  are  led  to  the  conclusion  that  the  ends  of 
justice  require  another  trial. 

Complaint  is  made  of  language  used  during  the  trial  and 
before  the  jury  by  one  of  the  attorneys  for  the  prosecu- 
tion. One  attorney  on  each  side  used  language  about  his 
opponent  that  was  not  proper  to  be  used  in  a  fair  judicial 
trial,  and  which  ought  not  to  have  been  permitted  by  the 
court.  Where  such  vituperation  by  opposing  counsel  is 
permitted,  the  administration  of  justice  is  likely  to  be 
thereby  brought  into  disrepute. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  Salley  v.  The  People  of  the  State  of  Illinois, 
ex.  rel.  Bertha  Smith. 

Gen.  No.  4,480. 

1.  Writ  op  error-— when,  does  not  lie.  A  writ  of  error  does  not  lie 
to  review  a  judgment  which  upon  appeal  therefrom  has  been  affirmed, 
notwithstanding  the  affirmance  was  for  some  reason  other  than  a 
determination  of  the  merits. 

Prosecution  for  bastardy.  Error  to  the  County  Court  of  Winnebago 
County;  the  Hon.  Rufus  C.  Bailey,  Judge,  presiding.    Heard  in  this 
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court  at  the  April  term,  1905.    Writ  of  error  quashed.    Opinion  filed 
August  1,  1905. 

William  L.  Pierce  and  W.  C.  Kellum,   for  plaintiff  in 
error. 

Harry  B.  No«th,  State's  Attorney,  and  John  E.  Goem- 
bel,  for  defendant  in  error. 

Mr.  J  dstice  Dibell  delivered  the  opinion  of  the  court. 

William  Salley  sued  out  a  writ  of  error  from  this  court 
to  reverse  a  judgment  recovered  against  him  in  the  court 
below  on  the  complaint  of  Bertha  Smith.  Defendant  in 
error  filed  here  a  plea  which,  omitting  the  formal  parts, 
alleged  that  at  the  October  term,  A.  D.  1903,  of  this  court, 
plaintiff  in  error  prosecuted  an  appeal  to  this  court  from 
the  same  judgment  here  sought  to  be  reviewed,  and  as- 
signed on  the  record  the  same  errors  assigned  in  this 
case,  and  that  said  cause  was  continued  to  the  April  term, 
A.  D.  1904.  of  this  court,  and  at  said  last  named  term  ap- 
pellant's briefs  and  arguments  were  by  order  of  the  court 
stricken  from  the  files,  with  leave  to  the  appellant  to  file 
proper  briefs  by  the  then  next  October  term  of  this  court; 
that  said  cause  coming  on  to  be  heard  at  said  October  term, 
A.  D.  1904,  and  said  appellant  having  failed  to  file  briefs 
and  arguments  in  compliance  with  said  order,  this  court  on 
November  22,  1904,  entered  judgment,  that  the  judgment 
of  the  County  Court  of  Winnebago  County  be  affirmed 
under  a  rule  of  this  court,  and  stand  in  full  force  and  effect 
notwithstanding  the  said  matters  and  things  therein  as- 
signed for  error,  and  that  said  appellee  therein  recover  of 
appellant  therein  her  costs  by  her  in  that  behalf  expended, 
and  that  she  have  execution  therefor;  which  judgment  of 
this  court  is  in  full  force  and  not  reversed.  On  April  18, 
1905,  we  entered  a  rule  on  plaintiff  to  reply  to  said  plea 
within  ten  days.  Plaintiff  in  error  did  not  reply,  but  in 
his  reply  brief  he  states  that  according  to  said  plea,  the 
case  was  not  determined  upon  the  merits,  and  therefore  he 
still  has  a  right  to  prosecute  this  writ  of  error  and  to  have 
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the  judgment  of  this  court  upon  the  errors  assigned.  This 
in  effect  denies  the  sufficiency  of  the  plea,  and  we  treat  it 
as  if  plaintiff  in  error  had  submitted  the  case  upon  a  formal 
demurrer  to  the  plea. 

A  writ  of  error  is  a  writ  of  right,  but  not  when  the 
matter  has  already  been  determined  upon  an  appeal  by  the 
same  party.  Plaintiff  in  error  cites  authorities  upon  the 
proposition  that  a  writ  of  error  may  be  sued  out  and  main- 
tained after  a  previous  appeal  by  the  same  party  has  been 
dismissed.  The  correctness  of  that  position  we  are  not 
called  upon  to  determine,  for  this  plea  is  not  that  the  for- 
mer appeal  was  dismissed,  but  that  the  judgment  rendered 
upon  the  former  appeal  was  that  the  judgment  of  the 
County  Court  of  Winnebago  County  be  affirmed  and  stand 
in  full  force  and  effect,  notwithstanding  the  said  matters 
and  things  therein  assigned  for  error.  The  question,  there- 
fore, presented  is,  whether  if  upon  an  appeal  the  judgment 
be  affirmed  for  some  other  reason  than  a  determination  of 
the  merits,  a  writ  of  error  may  afterwards  be  prosecuted 
by  the  same  party.  In  W.  St.  L.  &  P.  Ry.  Co.  v.  Peter- 
son, 115  111.  597,  to  a  writ  of  error  defendants  in  error 
pleaded  that  plaintiff  in  error  had  previously  prosecuted 
an  appeal  from  the  identical  judgment  and  assigned  the 
same  errors  and  that  such  proceedings  were  had  on  said 
appeal  that  a  judgment  was  entered  that  neither  in  said 
record  nor  proceedings  nor  in  the  rendition  of  said  decision 
of  the  court  below  was  there  any  error,  and  t.hat  said  judg- 
ment be  affirmed,  notwithstanding  the  matters  therein  as- 
signed for  error,  and  that  appellee  recover  of  appellant 
the  costs,  which  judgment  was  in  full  force  and  not  re- 
versed. Plaintiff  in  error  filed  special  replications  averring 
that  the  matters  in  controversy  between  the  parties  were 
not  heard  and  determined  by  said  Appellate  Court,  on  ac- 
count of  the  omission  of  the  clerk  of  the  trial  court  to 
transcribe  into  the  record  the  bill  of  exceptions,  and,  there- 
fore, the  Appellate  Court  could  not  and  did  not  on  such 
appeal  determine  the  errors  assigned.  On  demurrer  to 
these  replications  the  court  said :    "  Conceding  it  to  be 
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true,  as  alleged  in  the  plea,  the  identical  errors  assigned  on 
the  record  in  this  snit  were  assigned  on  the  same  record  on 
a  former  appeal,  and  the  judgment  was  then  affirmed  in  all 
things,  notwithstanding  the  errors  then  assigned,  it  is  ob- 
vious that  decision  is  res  judicata^  and  the  same  errors  can 
not  be  re-examined  in  this  suit."  The  court  then  went  on 
to  say  that  it  could  not  be  shown  by  oral  testimony  that 
the  court  did  not  determine  the  case  on  the  merits,  and 
thus  contradict  the  judgment.  In  that  respect  that  case 
differs  from  this,  for  here  the  plea  itself  shows  the  merits 
were  not  determined.  We  are,  therefore,  still  left  to  deter- 
mine whether  such  a  judgment  is  a  bar  to  a  writ  of  error 
if  the  plea  itself  shows  that  it  was  not  rendered  upon  the 
merits,  but  under  some  rule  of  court.  In  1  Freeman  on 
Judgments,  sec.  249,  speaking  of  a  judgment  on  an  appeal, 
that  author  says :  "  Nor  can  the  effect  of  a  judgment  as 
res  judicata,  be  affected  by  showing  that  though  an  appeal 
was  attempted  to  be  taken,  the  judgment  was  affirmed  with- 
out Considering  the  cause  on  its  merits,  because  of  the 
absence  of  a  sufficient  assignment  of  errors,  or  of  some 
other  defect  in  the  appellate  proceedings."  In  Schleuder 
v.  Corey,  30  Minn.  501,  there  had  been  a  former  appeal  by 
plaintiff  from  an  order  denying  a  new  trial,  and  that  order 
had  been  affirmed  under  a  rule  of  court,  for  failure  of  ap- 
pellant to  serve  on  the  opposite  party  copies  of  the  case 
and  of  his  points.  Afterwards  judgment  was  entered  in 
the  court  below  upon  the  verdict  and  plaintiff  appealed 
from  that  judgment.  No  point  was  raised  on  the  second 
appeal  that  was  not  presented  by  the  record  on  the  first 
appeal.  The  court  held  respondent  had  the  right  under 
the  former  appeal  to  a  judgment  on  the  merits,  of  which 
right  no  act  or  neglect  of  appellant  could  deprive  him,  and 
that  the  matters  involved  in  the  first  appeal  were  res  judi- 
cata on  the  second  appeal.  In  Maxwell  v.  Schwartz,  55 
Minn.  414,  defendant  appealed  from  an  interlocutory  order, 
which  was  affirmed  for  failure  of  appellant  to  serve  printed 
copies  of  the  written  assignments  of  error  and  brief  as  re- 
quired by  rule  of  court.    Afterwards  the  case  proceeded  to 
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judgment  in  the  court  below  and  one  of  the  defendants 
again  appealed.  It  was  held  that  the  matters  involved  in 
the  former  appeal  were  re%  judicata  by  that  judgment  of 
affirmance,  and  could  not  again  be  called  in  question  on  an 
appeal  from  the  judgment.  In  Miller  v.  Bernecker,  46  Mo. 
194,  a  motion  to  set  aside  a  sale  of  real  estate  had  been 
heard  and  overruled  and  an  appeal  taken  to  the  Supreme 
Court,  and  in  that  court  the  order  had  been  affirmed  for 
want  of  an  assignment  of  errors.  It  was  held  that  that 
judgment  was  a  bar  to  a  further  judicial  investigation  of 
that  which  could  have  been  heard  uppn  that  appeal  if  it 
had  been  properly  presented  to  the  court,  and  that  equity 
could  not  relieve  from  the  effect  of  that  judgment  except 
upon  a  showing  of  fraud  or  the  like.  So  in  Baldwin  v. 
Hanecy,  204  111.  2S1,  it  was  held  that  a  judgment  upon  the 
merits  concluded  the  parties  not  only  as  to  every  matter 
which  was  offered  and  presented  to  sustain  or  defeat  the 
action  or  demand,  but  also  as  to  every  other  matter  which 
might  have  been  offered  for  that  purpose.  Again,  it  is  a 
well  settled  rule  that  the  Appellate  Court  cannot  review  its 
own  decisions,  and  that  parties  who  are  dissatisfied  with  its 
judgments  can  obtain  redress  in  that  court  only  by  a  peti- 
tion for -a  rehearing,  and  that  in  the  absence  of  the  grant- 
ing of  such  a  petition  all  final  orders  and  judgments  of  that 
court  are,  as  between  the  parties  to  the  suit,  res  judicata, 
and  binding  on  them  whenever  they  again  arise  in  that 
court  between  the  same  parties,  upon  the  same  state  of  rec- 
ord, and  this  applies  with  equal  force  to  judgments  on  ap- 
peal and  error.  Henning  v.  Eldridge,  146  111.  305.  Here 
the  plea  which  we  take  to  be  confessed,  alleges  that  this 
court,  upon  the  same  record  of  the  same  judgment,  with 
the  same  assignment  of  errors,  entered  judgment  that 
the  judgment  of  the  court  below  be  affirmed  and  stand  in 
full  force  and  effect,  notwithstanding  the  matters  and  things 
in  said  record  assigned  for  error.  If  that  judgment  was 
improper  or  erroneous,  plaintiff  in  error  could  have  pe- 
titioned for  a  rehearing,  and  could  have  sought  to  obtain 
a  modification  or  withdrawal  of  the  judgment;  or  if  the 
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sura  involved  had  been  sufficient  he  could  have  taken  an 
appeal  to  the  Supreme  Court;  or  if  it  was  not  sufficient  he 
could  have  sought  from  this  court  a  certificate  of  impor- 
tance. Under  the  plea  he  did  neither  of  these  things,  but 
permitted  the  judgment  just  recited  to  remain  in  full  force 
and  not  reversed.  The  effect  of  this  writ  of  error,  if  sus- 
tained, would  be  to  cause  us  to  review  the  same  judgment, 
which  upon  the  former  appeal  we  affirmed  and  directed 
that  it  should  stand  in  full  force  and  effect,  notwithstand- 
ing the  said  matters  and  things  assigned  for  error.  It  seems 
to  us  clear  that  we  have  not  the  power  to  do  this,  and  that 
plaintiff  in  error  cannot  compel  defendant  in  error  to  de- 
fend the  judgment  of  the  court  below  twice  in  this  court 
under  these  circumstances.  We  are  of  opinion  that  this 
plea  presents  a  complete  bar  to  the  writ  of  error  sued  out 
in  this  case.    The  writ  of  error  will,  therefore,  be  quashed. 

Writ  of  error  quashed. 


L.  M.  Loom  is,  et  al.?  v.  Robert  Hodson,  et  al. 

Gen.  No.  4,488. 

1.  Writ  op  error—  when,  of  right,  A  writ  of  error  is  only  a  writ 
of  right  in  cased  which  are  prosecuted  according  to  the  course  of  the 
common  law. 

2.  Writ  of  error— when  does  not  lie.  A  writ  of  error  does  not  lie 
from  a  judgment  of  the  County  Court  entered  in  a  contest  with  respect 
to  the  location  of  a  county  seat;  the  judgment  of  the  County  Court  is 
final. 

Petition  to  remove  county  seat.  Error  to  the  County  Court  of 
Henderson  County;  the  Hon.  John  'A.  Gray,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1905.  Writ  of  error  dismissed.  Opinion 
filed  August  1, 1905. 

Berry,  McCrory  &  Kelley,  Apollos  W.  O'Harra  and 
W.  C.  Ivins,  for  plaintiffs  in  error. 

Safford  &  Graham  and  I.  N.  Bassett,  for  defendants  in 
error. 
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Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

In  a  proceeding  in  the  County  Court  of  Henderso:. 
County,  to  obtain  the  removal  of  the  county  seat  from  the 
village  of  Oquawka  to  the  village  of  Stronghurst,  the  lit- 
igated question  was  whether  Stronghurst  was  nearer  the 
center  of  the  county  than  Oquawka,  whether  a  mere  ma- 
jority or  three-fifths  of  the  votes  cast  were  necessary  to 
effect  a  removal  depending  upon  that  question.  The  con- 
troversy was  caused  by  the  irregular  course  of  the  Missis- 
sippi river,  the  western  boundary  of  the  county.  On 
September  6,  1904,  the  County  Court  (a  circuit  judge  pre- 
siding) determined  that  Stronghurst  was  not  nearer  the 
center  than  Oquawka,  and  ordered  that  the  question  of  such 
removal  be  submitted  to  the  voters  on  the  second  Tuesday 
after  the  first  Monday  of  November,  1904.  On  December 
3,  1904,  the  trial  judge  signed  a  bill  of  exceptions  contain- 
ing the  evidence  heard  at  the  trial  and  exceptions  to  certain 
rulings  of  the  court.  Thereafter  the  petitioners  for  re- 
moval sued  out  a  writ  of  error  from  this  court  to  review 
said  order  of  September  6, 1 904.  Defendants  in  error  moved 
to  dismiss  the  writ  of  error,  and  that  motion  was  taken 
with  the  case. 

Section  7  of  the  Act  for  the  Removal  of  County  Seats, 
provides  as  follows:  "  All  cases  of  contests  arising  upon 
said  petitions  or  affidavits  shall  have  precedence  over  all 
other  cases  at  the  September  term  of  said  court,  and  shall 
be  heard  and  determined  at  said  term,  and  the  decision  of 
the  County  Court  shall  be  final."  That  language  excludes 
a  writ  of  error  as  well  as  an  appeal,  for  if  the  decision  of 
the  County  Court  can  be  reviewed  by  writ  of  error,  then  it 
is  not  necessarily  final.  It  .is  argued  a  writ  of  error  is  a 
writ  of  right,  and  that  the  legislature  has  no  power  to  de- 
prive a  party  thereof.  A  writ  of  error  is  a  writ  of  right  in 
all  cases  which  are  prosecuted  according  to  the  course  of 
the  common  law,  but  not  in  any  special  statutory  proceed- 
ing, unless,  in  some  cases,  where  it  involves  property  rights 
or  personal  liberty.  Sweeny  v.  Chicago  Telephone  Co.,  212 
111.  475.    A  county  seat  could  not  be  removed  by  legal  pro- 
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ceedings  at  common  law.  The  procedure  here  provided  is 
entirely  the  creation  of  the  statute.  There  are  several 
statutory  proceedings  in  this  State,  relating  to  highways, 
drainage  and  other  subjects,  where  the  statute  makes  the 
judgment  of  an  inferior  tribunal  final,  and  we  do  not  recall 
that  in  any  such  case  a  review  of  such  a  judgment  by  writ 
of  error  has  ever  been  permitted.  In  many  such  cases  the 
record  of  the  inferior  court  has  been  brought  before  a  su- 
perior tribunal  by  a  common  law  writ  of  certiorari,  to  de- 
termine whether  the  inferior  tribunal  had  exceeded  its 
jurisdiction  or  proceeded  illegally,  and  the  very  ground  for 
employing  the  writ  of  certiorari  was  that  no  appeal  was 
allowed  or  other  mode  provided  by  law  for  reviewing  the 
proceedings.  In  Kinsloe  v.  Pogue,  213  111.  302,  this  prin- 
ciple was  applied  to  a  proceeding  in  the  County  Court  for 
the  removal  of  a  county  seat,  and  the  issue  of  a  writ  of 
certiorari  was  there  sustained  on  the  ground  that  the  rec- 
ord could  not  otherwise  be  reviewed.  We  regard  that 
case  as  decisive  that  the  record  of  the  County  Court  in  pro- 
ceedings for  the  removal  of  a  county  seat  cannot  be  re- 
viewed by  writ  of  error.  The  legislature  has  seen  fit  to 
commit  the  final  decision  of  the  facts  to  the  County  Court 
in  such  cases.  The  argument  that  so  great  a  power  ought 
not  to  be  given  to  one  judge  should  be  addressed  to  the  leg- 
islature, which  may  lodge  where  it  sees  fit  exclusive  or 
final  jurisdiction  of  special  statutory  proceedings. 
The  writ  of  error  is  dismissed. 

Writ  of  error  dismissed. 


Thaddens  Carter,  et  al.,  v.  The  People  of  the  State  of 
Illinois,  etc. 
Gen.  No.  4,583. 

1.  Appeal — when  improperly  perfected.  Where  two  parties  to  a 
cause  pray  a  joint  appeal,  and  but  one  of  such  parties  perfects  the  same, 
a  motion  tp  dismiss  will  be  allowed. 
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2.  Appeal— when  irregularity  in  perfecting,  waived.  Where  the 
appellee  does  not  move  to  dismiss  an  appeal  for  irregularity  in  perfect- 
ing the  same,  but,  on  the  other  hand,  files  briefs,  the  irregularity  is 
waived. 

8.  Information— when  properly  amended.  An  information  is  prop- 
erly amended  where  the  amendment  redounds  to  the  benefit  of  the  de- 
fendant. 

4.  Amendment— when  making,  without  leave  of  court,  cannot  be  ob- 
jected to.  Where  an  amendment  has  been  made,  so  far  as  the  record 
shows,  without  leave  of  court,  the  objection  if  first  made  on  appeal 
monies  too  late. 

5.  Recognizance— when  does  not  discharge.  The  fact  that  the  in- 
formation in  the  prosecution  with  respect  to  which  the  recognizance 
was  given  was  amended,  does  not  discharge  the  recognizance  nor  re- 
lease the  sureties  from  their  obligation  thereon. 

6.  Jurisdiction— when  presence  of  defendant  not  essential  to,  in 
criminal  prosecution.  The  presence  of  the  defendant  at  the  trial  is  not 
essential  to  the  jurisdiction  of  the  court  in  a  criminal  prosecution  where 
the  charge  is  not  a  felony,  and  he  appears  by  attorney  and  defends. 

Scire  facias  on  recognizance.  Appeal  from  the  County  Court  of 
Peoria  County;  the  Hon.  Wilbert  I.  Slemmons,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1905.  Affirmed.  Opinion  filed 
August  1, 1905. 

A.  Jacobson,  for  appellants;  J.  A.  Cameron,  of  counsel. 

Robert  Scholes,  State's  Attorney,  and  Arthur  M.  Ot- 
mar,  Assistant  State's  Attorney,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

An  information  was  filed  in  the  court  below  against 
Thaddeus  Carter,  charging  him  with  wife  abandonment 
and  child  abandonment.  He  entered  into  a  recognizance 
in  open  court,  with  Abraham  Jacobson  and  Daisy  Martin 
as  sureties,  in  the  penal  sum  of  $400  conditioned  to  appear 
in  said  court  from  day  to  day  and  term  to  term,  until  the 
final  sentence  or  order  of  the  court,  "and  then  and  there  to 
answer  unto  the  People  of  said  State  for  and  concerning  the 
crime  of  wife  and  child  abandonment,  with  which  he  now 
stands  charged,  as  will  more  fully  appear  by  a  certain  in- 
formation preferred  against  him,  Thaddeus  Carter,  by  the 
state's  attorney  of  said  county,  and  now  on  tile  in  said  court; 
and  shall,  moreover,  abide  the  order  of  the  said  court  in 
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the  premises,  and  shall  not  depart  the  same  without  leave." 
Carter  was  tried  and  convicted  of  wife  abandonment,  and 
fined  $500.  His  recognizance  was  forfeited,  and  scire 
facias  was  sued  out  against  the  principal  and  sureties,  to 
which  the  defendants,  Jacobson  and  Martin,  pleaded  nul 
tiel  record.  A  jury  was  waived,  the  cause  was  tried  by  the 
court,  and  there  was  a  finding  and  judgment  against  de- 
fendants for  the  penalty  of  the  bond.  This  is  entitled  as 
an  appeal  by  Carter,  Jacobson  and  Martin  from  said  judg- 
ment, but  it  is  not  such  in  fact.  Jacobson  and  Daisy  Mar- 
tin pra>red  and  were  allowed  an  appeal  to  this  court,  on 
their  filing  a  bond  in  the  penal  sum  of  $500,  with  sureties 
to  be  approved  by  the  clerk.  The  appeal  bond  was  not 
signed  by  Daisy  Martin,  as  required  by  the  order  of  appeal. 
The  appeal  having  been  prayed  and  granted  to  two  parties 
jointly,  and  perfected  by  only  one  of  them,  the  appeal  is 
not  in  compliance  with  the  order  of  the  court,  and  if  a  mo- 
tion had  been  made  to  dismiss  the  appeal,  it  must  have 
been  granted.  Fortune  v.  Gilbert,  207  III.  235.  But  the 
People  did  not  move  to  dismiss  the  appeal,  but  instead  filed 
briefs,  which  amounts  to  a  joinder  in  error.  In  such  case 
the  court  may  treat  the  cause  as  if  pending  upon  a  writ  of 
error,  and  may  disregard  the  irregularity  of  the  attempted 
appeal.  Dearth  v.  Bute,  71  111.  App.  487.  We  have,  there- 
fore, treated  the  case  as  if  pending  on  writ  of  error. 

At  sometime  before  the  trial  of  the  cause,  the  informa- 
tion was  amended  by  drawing  a  line  through  the  charge  of 
child  abandonment,  leaving  only  a  charge  of  wife  abandon- 
ment, and  it  was  of  wife  abandonment  only  and  not  of  child 
abandonment  that  Carter  was  convicted.  It  is  contended 
that  as  the  recognizance  bound  Carter  to  answer  the  charges 
of  wife  abandonment  and  child  abandonment,  it  was  not  a 
valid  recognizance  after  the  information  had  been  amended. 
We  cannot  concur  in  this  view.  An  information  may  be 
amended  by  leave  of  court.  Daxanbeklar  v.  The  People, 
93  111.  App.  553.  The  record  offered  in  evidence  did  not 
show  that  leave  of  court  was  granted  so  to  amend  the  in- 
formation, but  if  it  was  amended  without  having  an  order 
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entered  of  record,  that  would  be  an  irregularity  which  was 
harmless,  and  which  could  only  have  been  availed  of  in 
that  proceeding,  and  of  course,  if  an  objection  had  been 
made,  the  court  would  have  undoubtedly  granted  the  leave 
as  a  matter  of  course.  The  amendment  was  favorable  to 
the  defendant,  and  not  against  his  interests,  as  it  relieved 
him  of  one  of  the  charges  stated  in  the  information.  The 
recognizance  called  for  the  appearance  and  presence  of  de- 
fendant Carter  in  'court,  and  required  that  he  should  not 
depart  therefrom  without  leave;  and  the  fact  that  the  in- 
formation was  amended,  and  a  part  of  the  charge  against 
him  was  withdrawn,  either  regularly  or  irregularly,  did 
not  relieve  him  from  the  duty  to  appear  and  answer  the 
remainder  of  the  charge,  nor  did  it  relieve  his  sureties  from 
the  obligation  they  had  assumed.  Moreover,  when  the 
information  was  offered  in  evidence,  the  only  objection 
thereto  by  defendants  was  that  it  was  incompetent  and  im- 
material. When  the  recognizance  was  offered  in  evidence, 
the  objection  by  defendants  was  that  it  was  immaterial  and 
incompetent  and  "that  it  recited  that  the  bond  is  given  in 
the  case  charging  wife  and  child  abandonment,  and  that  this 
recognizance  that  is  sought  to  be  forfeited  and  a  scire  facias 
issued  upon  shows  that  it  was  simply  for  wife  abandonment." 
This  last  objection  incorrectly  stated  the  fact,  for  the  recog- 
nizance set  out  the  charge  both  of  wife  abandonment  and 
child  abandonment;  and  a  variance  between  the  informa- 
tion and  the  recognizance  is  not  set  up  as  a  ground  of  ob- 
jection. Carter  did  not  personally  appear  at  the  trial  of  the 
case  for  wife  abandonment,  but  did  appear  by  an  attorney, 
who  defended  the  case  for  him.  The  charge  was  not  a 
felony,  and  the  absence  of  the  person  of  the  defendant  did 
not  deprive  the  court  of  jurisdiction  to  try  the  cause. 
The  judgment  is  affirmed. 

Affirmed. 
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John  Deslauries,  et  al.,  v.  Treffly  Soucie,  et  al. 
Gen.  No.  4,540. 

1.  Writ  of  certiorari— Tiom?  issuance  of,  determined.  The  common 
law  writ  of  certiorari  Is  not  a  writ  of  right  but  its  issuance  is  to  be  de- 
termined by  the  judge  in  the  exercise  of  a  sound  judicial  discretion. 

2.  Writ  of  certiorari  —when  motion  to  quash,  to  be  made.  The 
defendants  to  a  writ  of  certiorari  are  entitled  prior  to  making  return  to 
the  writ  to  move  to  quash  the  same  and  to  make  a  showing  in  support  of 
such  motion. 

8.  Writ  of  certiorari— what  will  not  be  treated  as  return  to.  The 
Appellate  Court  will  not  treat  that  as  a  return  to  the  writ  which  the 
trial  court  did  not  so  treat 

4.  Writ  of  certiorari— when,  properly  quashed.  A  writ  of  certio- 
rari sued  out  for  the  purpose  of  reviewing  the  records  pertaining  to  the 
organization  of  a  drainage  district,  is  properly  quashed  where  it  appears 
that  prior  to  the  filing  of  such  petition  the  district  had  hired  an  attor- 
ney and  a  surveyor,  had  had  surveys  made  and  estimates  and  specifica- 
tions prepared  governing  the  work  to  be  done,  had  brought  condemna- 
tion proceedings  and  had  damages  assessed,  had  entered  into  agreements 
for  right-of-way,  had  levied  a  special  assessment  or  a  tax  and  issued 
orders  for  its  collection,  and  had  held  an  election  and  elected  drainage 
commissioners.   , 

5.  Drainage  district— who  cannot  attack  legal  organization  of. 
Parties  in  interest  who  have  voted  at  the  election  for  drainage  commis- 
sioners, made  contracts  with  the  drainage  commissioners,  waived 
claims  for  damages  for  right-of-way,  and  been  candidates  for  drainage 
commissioners,  cannot  question  the  legal  organization  of  the  drainage 
district  in  question. 

Certiorari  proceeding.  Appeal  from  the  Circuit  Court  of  Kankakee 
County;  the  Hon.  Linus  C.  Ruth,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1905.    Affirmed.    Opinion  filed  August  1,  1905. 

Vf.  R.  Hunter  and  A.  L.  Granger,  for  appellants. 

Charles  B.  Campbell  and  A.  E.  Smith,  for  appellees. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

John  Deslauries,  Clafas  Guimond  and  Delia  Boudreau 
filed  a  petition  in  the  court  below  for  a  common-law  writ 
of  certiorari,  commanding  Treffly  Soucie,  Robert  Graham 
and  Samuel  Wilson,  Drainage  Commissioners  of  Union  Dis- 
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trict  No.  1,  of  the  towns  of  Sumner  and  Manteno,  in  Kan- 
kakee county,  to  certify  into  court  a  complete  transcript  of 
all  records  and  papers  relating  to  the  attempt  to  orgauize 
said  drainage  district,  in  order  that  the  court  might  inspect 
said  record  and  proceedings,  and  that,  if  found  irregular, 
the  same  might  be  set  aside  and  declared  void.  A  vacation 
order  was  entered,  directing  the  isfcue  of  the  writ,  and  the 
writ  was  issued  and  served.  The  defendants  appeared  and 
entered  their  motion  to  quash  the  writ  and  dismiss  the  pe- 
tition. Said  motion  is  set  out  in  the  bill  of  exceptions,  and 
is  based  upon  various  acts  that  had  been  performed  after 
the  organization  of  the  drainage  district,  and  before  the 
filing  of  said  petition,  and  in  reliance  upon  the  assumed 
validity  of  the  organization  and  the  proceedings  resulting 
in  said  organization;  defendants  therein  declaring  that  if 
the  said  organization  and  proceedings  should  be  quashed, 
it  would  result  in  great  public  detriment  and  inconveni- 
ence, and  that  no  injustice  had  been  done  to  the  petition- 
ers. This  motion  was  heard  upon  proofs  submitted,  and 
was  granted,  and  the  writ  of  certiorari  was  quashed  and 
the  petition  dismissed.  This  is  an  appeal  by  the  petition- 
ers from  said  judgment.  The  evidence  heard  on  the  mo- 
tion, and  an  exception  by  petitioners  to  the  action  of  the 
court  in  sustaining  said  motion  and  rendering  said  judg- 
ment, are  preserved  by  a  bill  of  exceptions. 

It  is  contended  by  appellants  that  the  court  should  not 
have  entertained  the  motion  to  quash  the  writ  and  dismiss 
the  petition,  but  should  have  required  defendants  to  make 
return  to  the  writ,  and  that  this  court  should  treat  the  evi- 
dence introduced  by  defendants  as  their  return  to  the  writ, 
and  that  the  court  below  should  have  quashed  such  record, 
and  that  this  court  should  now  direct  it  so  to  do.  The  ap- 
plication to  the  judge  in  vacation  for  an  order  awarding 
the  writ  was  ex  parte.  It  often  happens  that  in  fact  the 
writ  ought  not  to  issue,  either  because  the  petition  is  not 
sufficient  on  its  face,  or  because  of  laches  or  other  extrane- 
ous matter  which  ought  to  prevent  or  estop  petitioners 
from  having  the  writ.    A  common  law  writ  of  certiorari 
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is  not  a  matter  of  right,  but  of  sound  judicial  discretion 
under  all  the  circumstances  of  the  case,  as  laid  down  in  the 
authorities  cited  by  us  in  Sampson  v.  Commissioners  of 
Highways,  115  III.  App.  443.  It  is  in  accordance  with 
proper  practice  in  such  cases  that  the  defendants  should  be 
permitted  to  make  such  a  showing  in  support  of  a  motion 
to  quash  the  writ  and  dismiss  the  petition,  before  making 
return  to  the  writ,  for  when  the  case  is  heard  upon  the  re- 
turn the  record  alone  is  considered.  Drainage  Commission- 
ers v.  Volke,  163  III.  243;  Sampson  v.  Commissioners  of 
Highways,  supra.  We  cannot  treat  that  as  a  return  which 
the  court  below  did  not  treat  as  a  return,  nor,  indeed,  is 
there  anything  in  the  testimony  to  show  that  the  record 
evidence  introduced  by  defendants  comprises  all  the  record 
which  would  have  been  embraced  in  a  return  to  the  writ. 
The  petition  for  the  writ  is  based  upon  the  supposed  ab- 
sence from  the  record  of  some  things  which  it  is  claimed 
should  have  appeared  therein  in  order  to  make  a  perfect 
record  showing  the  organization  of  the  district.  The  real 
ground  of  the  motion  to  dismiss  is  that  this  petition  came 
too  late.  The  petition  for  the  organization  of  the  drain- 
age district  was  filed  June  20,  1903,  and  on  that  day  the 
town  clerk  issued  a  notice  for  the  first  meeting  of  three 
highway  commissioners  as  drainage  commissioners  to  act 
upon  said  petition.  It  is  argued  here  that  that  notice,  as 
it  appears  in  the  record  offered  in  evidence  by  defendants, 
was  defective  in  not  stating  the  time  of  meeting,  there  be- 
ing a  blank  in  that  respect  in  the  copy  offered  in  evidence. 
But  the  petition  for  the  writ  of  certiorari  expressly  averred 
that  upon  the  filing  of  the  petition  for  the  organization  of 
the  drainage  district,  the  town  clerk  selected  two  certain 
commissioners  of  highways  from  the  town  of  Sumner  and 
one  from  the  town  of  Manteno  to  constitute  the  drainage 
commissioners  for  the  proposed  district,  and  notified  them 
of  their  selection  and  of  the  time  when  they  should  meet 
at  his  office,  and  that  they  met  on  July  6,  1903,  pursuant 
to  said  notice.  Petitioners  are  bound  by  that  averment. 
The  proofs  show  that  the  commissioners  met  on  July  6, 
1903,  at  the  time  and  place  appointed,  and  had  a  hearing, 
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and  found  in  favor  of  the  petitioners,  and  adjourned  to 
meet  July  20,  1903,  and  that  a  public  announcement  was 
then  and  there  made  of  said  adjournment,  and  of  the  time 
and  place  where  the  adjourned  meeting  would  be  hjeld.  An 
adjourned  meeting  was  held  on  July  20th,  at  the  time  and 
place  specified,  in  which  certain  changes  were  made  in  the 
boundaries  of  the  district,  by  taking  out  of  the  district 
certain  lands  and  including  certain  other  lands  not  men- 
tioned in  the  original  petition,  among  which  were  lands 
of  Eobert  Graham  and  William  Parker,  to  whom  it  is 
claimed  the  record  does  not  show  affirmatively  the  required 
notice.  This  supposed  want  of  record  proof  of  notice  to 
Graham  and  William  Parker,  is  the  main  ground  upon 
which  the  legality  of  the  organization  of  the  district  is 
assailed.  The  commissioners  then  adjourned  to  July  30th, 
at  a  specified  time  and  place,  and  publicly  announced  the 
time  and  place  to  which  they  adjourned.  On  July  30th,  the 
second  adjourned  meeting  was  held,  and  a  full  order  was 
made  organizing  the  district.  At  that  time  an  engineer, 
who  had  previously  been  employed  for  that  purpose,  made 
a  detailed  report  of  a  survey  of  the  district,  and  an  esti- 
mate of  the  cost  of  the  proposed  drainage,  with  specifica- 
tions for  the  doing  of  the  work.  On  August  25,  1903>  the 
commissioners  made  contracts  for  the  right-of-way  for  the 
proposed  drainage  district  with  various  property  owners ; 
and  made  contracts  for  right-of-way  with  other  property 
owners  on  September  29th  and  October  23d.  On  September 
17th  the  commissioners  began  a  proceeding  against  Robert 
Graham  to  condemn  a  right-of-way  across  his  lands.  Said 
cause  went  to  trial  on  September  29th,  and  after  it  was 
partly  completed,  a  settlement  was  effected,  and  he  entered  j 
into  a  contract  with  the  commissioners  for  a  right-of-way] 
across  his  lands.  On  said  September  17th  condemnation 
proceedings  were  also  begun  against  Delia  Boudreau  and 
others,  and  a  hearing  of  the  case  was  had  on  September 
29th,  and  the  defendants,  by  their  representative,  stated  that 
they  did  not  ask  for  damages,  and  that  was  made  a  mat- 
ter of  record.  On  October  3d,  proceedings  were  begun 
against  Helen  -Ryan,  to  condemn  a  right-of-way  across 
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her  lands,  and  on  October  20th  that  cause  was  tried,  and 
her  damages  were  awarded.  On  October  26th,  the  com- 
missioners made  a  classification  of  the  lands  of  the  dis- 
trict, pursuant  to  statute,  and  gave  notice  that  they 
would  hear  objections  to  the  classification  on  November 
17th.  That  notice  was  served  upon  each  of  the  appel- 
lants, and  was  also  published  in  the  newspaper,  and  on 
November  17th  there  was  a  hearing,  and  certain  objections 
were  overruled,  and  the  classification  was  confirmed.  None 
of  the  present  appellants  objected  to  the  classification.  On 
said  November  17tb  the  commissioners  made  a  special  as- 
sessment against  the  highways  of  the  district.  On  Febru- 
ary 12,  1904,  a  special  assessment  was  made  against  the 
lands  in  the  district  to  raise  the  funds  necessary  to  establish 
the  drainage  system.  On  March  2, 1904,  the  commissioners 
made  an  order  for  the  collection  of  said  special  assessment 
or  tax,  and  directed  that  it  be  paid  within  thirty  days  from 
that  date.  On  March  12,  1904,  an  election  was  held,  at 
which  Deslauries  and  Robert  Graham  voted,  and  Graham 
was  elected  commissioner."  Afterwards,  and  after  the 
thirty  days  had  expired  within  which  it  was  ordered  that 
the  taxes  or  special  assessments  be  paid,  this  petition  for  a 
writ  of  certiorari  was  filed.  It,  therefore,  appears  that 
not  only  had  the  district  been  organized,  but  that  the  com- 
missioners had  made  contracts  with  many  landowners 
for  right-of-way,  and  entered  into  obligations  to  them 
therefor,  including  Guiraond,  one  of  the  petitioners  for 
the  writ  of  certiorari;  that  condemnation  proceedings  had 
been  begun  against  Boudreau,  another  petitioner  for  cer- 
tiorari, and  she  had  waived  a  claim  for  damages  before  the 
court;  that  the  commissioners  had  hired  a  surveyor,  who 
had  made  a  survey  of  the  work  and  an  estimate  of  its 
cost,  and  had  prepared  specifications  for  the  work ;  that 
the  commissioners  had  employed  an  attorney,  and  begun 
various  legal  proceedings,  which  resulted  in  the  award  of 
damages;  that  the  classification  had  been  made  and  ap- 
proved; that  a  special  assessment  or  tax  had  been  levied,  and 
an  order  issued  for  its  collection,  and  the  same  had  been 
outstanding  for  more  than  a  month  before  the  petition  for 
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a  writ  of  certiorari  was  filed.  We  are  of  the  opinion  that 
after  the  district  had  hired  an  attorney  and  a  surveyor  ;  had 
had  surveys  made  and  estimates  and  specifications  prepared 
covering  the  work  to  be  done ;  had  brought  condemnation 
proceedings  and  had  damages  assessed ;  had  entered  into 
agreements  for  right-of-way;  had  levied  a  special  assessment 
or  a  tax,  and  issued  orders  for  its  collection;  and  had  held  an 
election  and  elected  drainage  commissioners,  it  had  pro- 
ceeded so  far  in  the  performance  of  the  functions  for  which 
the  district  was  organized  that  the  court  was  warranted  in 
refusing  to  permit  the  record  to  be  reviewed  by  a  writ  of 
certiorari,  but  properly  left  the  parties  to  their  remedy  by 
quo  warranto,  where  the  case  could  be  tried,  not  alone  upon 
the  record,  but  also  upon  the  actual  facts*  even  if  they  did 
not  appear  of  record.  Our  conclusion  that  judicial  discre- 
tion was  properly  exercised  in?  dismissing  the  petition  is 
confirmed  by  the  proof  which  shows  that  Deslauries,  one 
of  the  petitioners  for  the  writ  of  certiorari,  voted  at  the 
election  for  drainage  commissioners;  that  Guimond,  an- 
other of  said  petitioners,  entered  into  a  contract  with  the 
drainage  commissioners  for  a  right-of-way  across  his  lands, 
thereby  recognizing  it  as  a  body  corporate,  organized  and 
capable  of  contracting;  that  Delia  Boudreau,  the  third 
petitioner,  waived  ail  claim  for  damages  for  a  right-of-way 
for  said  district  across  her  lands ;  and  that  Graham,  one  of 
the  two  landowners  as  to  whom  it  is  argued  the  record  does 
not  show  sufficient  notice  to  give  jurisdiction  to  include  his 
lands,  was  a  candidate  for  drainage  commissioner,  and  was 
elected,  and  in  that  capacity  is  a  defendant  and  resisting 
this  suit.  William  Parker,  the  other  landowner  whose 
lack  of  notice  is  made  the  ground  of  this  attack  upon  the 
record,  has  not  complained,  so  far  as  appears.  If  the  rec- 
ord does  not  show  sufficient  notice  to  him,  yet  upon  a  writ 
of  quo  warranto  based  upon  that  defect,  the  district  would 
have  a  right  to  plead  and  prove  actual  notice  to  him  in  the 
manner  provided  by  law,  even  if  the  fact  of  notice  had  not 
been  properly  made  a  matter  of  record  by  the  district. 
The  judgment  is  therefore  affirmed. 

Affirmed. 
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C.  J.  Meyer  v.  Joshua  Johnson,  et  al. 
Gen.  No.  4,523. 

1.  Cross-examination — when  properly  restricted.  A  cross-exam- 
iner is  properly  restricted  where  he  seeks  by  cross-examination  to  elicit 
facts  not  inquired  into  upon  direct  and  which  go  to  make  up  his  affirm- 
ative defense. 

2.  Application  op  payments— when  creditor  cannot  make.  Where 
a  creditor  wrongfully  obtains  a  aum  of  money  from  his  debtor,  he  can- 
not, without  the  consent  of  such  debtor,  apply  such  sum  in  liquidation 
of  any  prior  claims  he  may  have  against  him. 

8.  Set-off— when  should  be  pleaded.  When  the  defendant  relies 
upon  counter-claims  against  the  plaintiff  to  liquidata  the  obligation  in 
suit,  a  plea  of  set-off  u  essential  to  avail  thereof. 

4.  Interest— when  may  be  recovered.  Interest  may  be  recovered 
upon  a  sum  of  money  obtained  by  the  defendant  from  the  plaintiff  by 
deception. 

5.  Bill  of  particulars— when  need  not  claim  interest.  Where  in- 
terest is  recoverable  upon  a  claim  by  virtue  of  statute,  it  is  not  essen- 
tial to  an  allowance  of  interest  that  a  claim  therefor  should  be  made  in 
the  bill  of  particulars  filed  by  order  of  court. 

6.  Verdict— interest  allowable  upon.  It  is  proper  for  the  court, 
upon  entry  of  judgment,  to  compute  the  interest  upon  the  verdict  from 
the  time  of  its  rendition  and  to  enter  judgment  for  the  amount  of  the 
verdict  plus  the  interest,  where  the  jury  by  their  verdict  indicate  that 
they  intend  to  allow  interest  but  do  not  compute  the  same. 

Action  of  assumpsit.  Appeal  from  the  County  Court  of  Will  County, 
the  Hon.  Dwiqht  C.  Haven,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1005.    Affirmed.     Opinion  filed  August  1,  1905. 

D.  F.  Hiugins,  A.  J.  Vinson  and  Fred  W.  Walter,  for 
appellant. 

Miller,  Drake  &  Hubbell  and  Donahoe,  McNaughton 
'  &  McKeown,  for  appellees. 

Mr.  Jtj8tice  Dibell  delivered  the  opinion  of  the  court. 

Joshua  Johnson  and  Levi  L.  Johnson,  partners  as  Johnson 
&  Son,  at  Goshen,  Indiana,  brought  this  suit  in  the  court 
below  against  C.  J.  Meyer  of  Peotone,  Illinois,  to  recover 
sums  over-paid  him  on  three  cars  of  oats  which  they  pur- 
chased from  Meyer  under  a  contract  made  by  telegraph  the 
latter  part  of  May,  1903,  by  which  contract  he  agreed  to 
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ship  them  5,000  bushels  of  oats  at  thirty-four  cents  per 
bushel,  with  a  provision  for  half  a  cent  off  under  certain 
circumstances  not  material  to  this  case.  The  course  pursued 
was  that,  upon  loading  and  shipping  a  car  of  oats  for  plaint, 
iffs,  defendant  prepared  a  statement  showing  the  number 
of  the  car,  the  number  of  bushels  in  said  car,  the  price  of 
said  oats  at  thirty-four  cents  per  bushel,  and  the  amount  of 
the  draft  which  he  drew  against  the  shipment,  which  draft 
was  by  some  understanding  between  them  to  be  about  three 
per  cent,  less  than  the  price  of  the  grain1,  which  seems  to 
have  been  left  as  a  margin  to  cover  any  shortage  which 
might  afterwards  be  found  in  the  car  when  it  reached  its 
destination.  Meyer  attached  to  each  draft  the  bill  of  lading 
for  the  car  and  the  detailed  statement  of  the  contents  of 
that  car,  and  deposited  the  draft  with  such  attached  papers 
in  his  bank,  and  it  was  forwarded  for  collection.  Plaintiffs 
paid  the  drafts  drawn  against  each  of  these  three  cars. 
Without  detailing  the  separate  statement  of  each  car  which 
Meyer  attached  to  the  draft  therefor,  it  is  sufflcent  to  say 
that  by  these  three  statements  it  was  represented  that  the 
three  cars  contained  5,387  bushels  and  6  pounds,  which  at 
the  agreed  price,  would  amount  to  $1,S31.56,  and  that  he 
drew  against  these  cars  of  oats  three  drafts  to  the  aggregate 
amount  of  $1,700,  which  drafts  plaintiffs  paid.  In  fact  these 
statements  were  untrue.  The  three  cars  contained  in  all 
only  2,6±2  bushels  and  13  pounds,  the  contract  price  for 
which  would  have  been  $898.41;  so  that  by  virtue  of  these 
untrue  statements  Meyer  obtained  from  plaintiffs  upon  these 
three  drafts  $801.59  more  than  the  purchase  price  of  the 
oats  he  so  shipped  to  them.  They  did  not  immediately 
discover  the  wrong  thus  committed  against  them  because 
they  ordered  the  cars  shipped  to  customers  at  eastern 
points.  When  they  began  to  discover  that  there  was  some 
very  serious  shortage  in  these  cars,  and  wired  and  wrote  to 
him  for  explanation  and  for  the  weights,  he  gave  them  no 
satisfactory  jeply  for  a  considerable  time,  but  finally  wrote 
them  a  long  letter,  the  meaning  of  which  was  that  he  con- 
sidered that  plaintiffs  had  wronged  him  in  former  dealings 
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between  them,  and  that  he  had  taken  this  method  to  get 
that  which  he  claimed  was  his  due;  and  if  on  a  settlement 
of  all  their  dealings  it  turned  out  that  he  owed  them  any- 
thing, he  would  promptly  remit.  The3r  thereupon  brought 
this  suit,  filing  the  common  counts,  and  also  a  bill  of  par- 
ticulars under  a  rule  of  court.  Dafendant  pleaded  the 
general  issue.  Plaintiffs  recovered  a  verdict  and  a  judg- 
ment and  defendant  appeals. 

Plaintiffs  made  defendant  their  witness  and  proved  by 
him  most  of  the  facts  above  stated,  and  had  him  identify 
the  three  drafts  and  bills  of  lading,  and  he  stated  their 
incorrectness  and  gave  the  exact  number  of  bushels  in  fact 
contained  in  the  three  cars.  The  only  other  witness  was 
Homer  E.  Johnson,  who  managed  the  oats  department  of 
plaintiffs'  business.  There  was  no  substantial  controversy 
in  the  evidence.  On  cross-examination  of  defendant  by  his 
own  attorney,  he  stated,  over  objection  by  plaintiffs,  that 
these  drafts  were  drawn  on  an  open  account  which  had 
run  since  the  preceding  January  27th.  When,  however,  the 
drafts  are  considered  in  connection  with  the  detailed  state- 
ments made  by  defendant  and  sent  with  the  drafts,  it  is 
entirely  obvious  that  the  drafts  were  not  drawn  upon  an 
open  account,  but  that  each  draft  was  drawn,  and  was 
made  to  appear  to  the  plaintiffs  to  be  drawn  against  the 
car  of  oats,  the  number  of  which  was  given  on  the  state- 
ment and  shown  in  the  bill  of  lading  accompanying  such 
draft;  although  it  is  undoubtedly  true  that  Meyer  secretly 
intended  when  ho  got  the  money  to  apply  it  on  an  alleged 
prior  account.  On  such  cross-examination  by  his  own 
attorney,  Meypr  was  permitted  to  state,  over  plaintiffs' 
objection,  that  at  the  time  he  drew  these  drafts  plaintiffs 
were  indebted  to  him  for  the  full  amount  of  these  drafts, 
and  a  little  more ;  the  statement  "and  a  little  more,"  being 
afterwards  excluded.  But  the  court  refused  to  permit 
defendant's  attorney  in  cross-examining  him  to  go  into  the 
prior  dealings  between  the  parties  and  to  ascertain  what 
shipments  Meyer  had  previously  made  to  plaintiffs  and  at 
what  prices,  and  what  remittances  thereon  had  been  re- 
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ceived  by  him.  We  think  it  manifest  this  ruling  of  the  court 
was  correct,  even  under  the  statement  of  the  witness  that 
he  drew  these  drafts  on  open  account.  All  that  he  was 
interrogated  about  in  chief  was  matters  connected  with  the 
shipment  of  these  three  cars  of  oats,  the  making  of  the  three 
statements,  the  drawing  of  the  three  drafts,  the  attaching 
of  the  drafts  and  statements  to  the  bill  of  lading,  and  their 
payment  by  Johnson  &  Son.  That  direct  examination  of 
defendant  called  as  a  witness  by  plaintiffs,  did  not  authorize 
defendant's  counsel  to  pat  in  his  defense  under  the  guise  of 
cross-examination. 

Defendant  offered  no  testimony  in  his  own  behalf,  and 
therefore  he  did  not  raise  the  question  whether  he  could  prove 
in  his  defense  these  prior  transactions,  and  that  under  those 
transactions  plaintiffs  were  indebted  to  him  in  any  amount. 
If  he  had  offered  such  proof  in  his  defense  it  could  not  have 
been  received  without  a  plea  of  set-off.  The  evidence  does 
not  admit  of  any  question  that  plaintiffs  paid  this  $1,700 
upon  shipments  of  oats  under  the  contract  made  by  tele- 
gram the  latter  part  of  May.  Defendant  could  not  of  his 
own  volition  apply  the  sum  he  thus  wrongfully  obtained 
from  plaintiffs  as  a  payment  by  them  on  any  prior  claims 
he  may  have  had  against  them.  In  22  Am.  &  Eng.  Ency. 
of  Law,  2nd  ed.  576,  the  rule  is  thus  stated :  a  Cross-de- 
mands existing  between  parties  cannot  operate  or  be  treated 
as  payment  with  regard  to  each  other  without  the  express 
assent  of  both  parties.  Thus,  one  party  cannot  at  his  op- 
tion reduce  his  claim  against  the  other  party  by  subtract- 
ing from  it,  as  so  much  payment,  an  independent  debt  or 
liability  which  he  owes  to  the  other  party,  and  thereby 
discharge  the  latter  indebtedness,  nor  can  a  defendant  avail 
himself  of  a  cross-demand  against  the  plaintiff  under  a  plea 
of  payment."  Defendant  having  seen  fit  not  to  plead  his 
supposed  prior  claims  as  a  set-off,  could  not.  avail  thereof 
in  this  action,  but  must  be  left  to  bring  suit  thereon  if  he 
desires.  This  view  of  the  law  was  correctly  embodied  in  the 
second  instruction  requested  by  plaintiffs  and  given. 

Defendant  complains  that  the  first  instruction  given  at 
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the  plaintiffs'  request  ignored  his  testimony  on  cross-ex- 
amination, that  at  the  time  he  drew  these  drafts  plaintiffs 
were  indebted  to  him  in  the  full  amount  thereof.  We  are 
of  opinion  this  instruction  was  correct  as  the  case  stood. 
Under  the  facts  defendant  could  not  have  the  benefit  of  a 
prior  indebtedness  from  the  plaintiffs  to  him,  in  the  absence 
of  a  plea  of  set-off.  Moreover,  his  testimony  that  the 
plaintiffs  were  indebted  to  him  could  not  alone  defeat 
plaintiffs'  claim.  If  the  pleadings  had  permitted  him  to  do 
so,  it  would  have  been  necessary  for  him  to  show  what  the 
prior  dealings  were,  how  many  bushels  of  grain  he  had 
shipped  to  the  plaintiffs,  what  the  agreed  or  market  price  was, 
how  much  he  had  been  paid  thereon,  and  if  the  payments 
did  not  equal  the  agreed  price  or  market  value  of  the  grain 
so  shipped,  then  he  could  show  the  amount  remaining  un- 
paid. But  his  mere  declaration  that  plaintiffs  owed  him 
as  much  as  he  took  from  them  by  untrue  statements  and 
drafts  far  in  excess  of  the  contract  price  of  these  particu- 
lar shipments  of  grain,  could  not  avail  to  create  any  de- 
fense in  his  favor.  Ke  could  not  make  a  defense  by  stat- 
ing that  plaintiffs  owed  him  as  much  as  he  overdrew,  but 
he  would  have  had  to  prove  the  facts,  and  leave  the  jury 
to  determine,  under  the  instructions  of  the  court,  whether 
plaintiffs  owed  him  and  how  much. 

The  bill  of  particulars  set  out  the  different  sums  overpaid 
defendant  by  these  three  drafts,  calling  it  money  had  and 
received  by  defendant  from  plaintiffs.  It  did  not  specifi- 
cally claim  interest.  The  court  instructed  the  jury  that 
they  could  award  interest  at  five  per  cent.  It  is  argued 
that  interest  was  not  recoverable  under  the  facts,  and  that 
if  it  were,  yet  plaintiffs  could  not  recover  interest  because 
it  was  not  claimed  in  the  bill  of  particulars.  If  this  $1,700 
had  been  paid  on  an  open  account,  interest  would  not  have 
been  recoverable,  but  the  proofs  warrant  no  other  conclu- 
sion than  that  plaintiffs  paid  this  money  for  the  three  car- 
loads of  oats,  and  that  defendant  sent  statements  with  the 
bills  of  lading  and  drafts  which  showed  that  the  drafts 
were  drawn  solely  for  part  of  the  purchase  price  of  said 
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three  cars  of  oats,  and  that  this  was  done  by  defendant 
with  the  intention  of  making  plaintiffs  believe  that  they 
were  paying  said  sums  for  oats  actually  shipped  them  in 
those  three  cars.  In  fact,  by  untrue  statements,  defendant 
took  from  plaintiffs  $801.59  more  than  the  agreed  price  of 
the  oats  actually  shipped.  This  money  belonged  to  plaint- 
iffs, and  was  withheld  from  them  by  defendant  without  the 
knowledge  by  plaintiffs  that  defendant  had  thus  obtained 
and  was  holding  their  money.  We  think  the  case  was 
within  the  spirit  and  intent  of  section  2  of  the  Interest 
Act.  Stern  v.  The  People,  use,  etc.,  102  III.  540,  But  in- 
terest was  not  named  in  the  bill  of  particulars.  A  party 
is  bound  by  his  bill  of  particulars  when  filed  under  a  rule 
of  court.  He  is  confined  to  the  causes  of  action  therein 
stated.  If  the  plaintiffs  had  claimed  that  there  was  any 
interest  due  them  by  virtue  of  any  contract  between  the 
parties,  they  could  not  have  been  permitted  to  recover  such 
interest  without  its  being  claimed  in  the  bill  of  particulars. 
The  interest  here  allowed,  however,  does  not  arise  out  of 
contract,  but  is  the  creation  of  the  statute.  We  hold  that 
as  it  is  the  statute  which  gives  the  interest,  it  was  not 
necessary  to  claim  it  in  the  bill  of  particulars.  The  object 
of  a  bill  of  particulars  is  to  advise  the  opposite  party  what 
his  adversary  will  seek  to  prove  as  a  cause  of  action  or  a 
defense.  If  statutory  interest  had  been  named  in  the  bill 
of  particulars,  defendant's  proof  could  not  have  been  any 
different. 

The  jury  awarded  plaintiffs  $756.65  "  with  interest  at  five 
per  cent,  from  July  2, 1904."  The  court  overruled  motions 
for  a  new  trial  and  in  arrest,  computed  the  interest  upon  the 
sum  named  in  the  verdict  for  the  time  and  at  the  rate  speci- 
fied by  the  jury,  and  added  that  to  theverdict,  and  gave  judg- 
ment for  the  amount  of  the  verdict  with  the  interest  added. 
It  is  not  argued  that  the  court  erred  in  the  amount  of  the 
computation,  but  that  the  court  had  no  power  to  make  such 
a  computation,  and  that  such  interest  could  not  lawfully 
be  included  in  the  judgment.  In  Lauman  v.  Clark,  73  111. 
App.  659,  it  was  held  a  verdict  like  this  was  not  uncertain, 
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and  that  the  interest  could  have  been  computed  by  the 
judge  or  the  clerk,  and  that  the  court  should  not  have  re- 
quired the  plaintiff  to  remit  the  interest..  In  28  Am.  & 
Eng.  Ency.  of  Law,  300',  that  rule  is  thus  stated :  "  The 
maxim,  Id  cerium  est  quod  cerium  reddi  potest^  is  readily 
applicable  to  verdicts.  "Whenever  the  amount  for  which 
judgment  should  be  rendered  can  be  determined  by  a  simple 
arithmetical  calculation,  this  may  be  done  by  the  clerk  at 
the  request  of  the  judge,  or  by  the  judge  himself,  and  a 
judgment  entered  accordingly.  Hence,  though  it  is  the 
province  of  the  jury  to  find  the  exact  amount  of  damages 
by  their  verdict,  where  the  finding  is  for  a  certain  sum  with 
a  specified  rate  of  interest  from  a  designated  date,  judg- 
ment may  properly  be  rendered  for  the  principal  sum,  and 
the  interest  calculated  in  conformity  with  the  terms  of  the 
verdict."  Abbott's  Civil  Trial  Brief,  2nd  ed.,  523.  It  is 
to  be  observed  that  this  verdict  is  favorable  to  defendant. 
Although  he  holds  $S01.59  overpaid  by  plaintiffs  on  these 
three  ears  of  oats,  the  jury  reduced  this  to  $756.65,  and 
though  plaintiffs  were  entitled  to  interest  from  July  2, 
1903,  the  jury  fixed  the  time  from  which  interest  was  to  be 
computed  at  July  2,  1904. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


Frederick  L.Wells,  Administrator,  v.  William  C.  Knuth. 
Gen.  No.  4,491. 

1.  Declaration— within  what  time  plaintiff  may  file.  The  plaintiff, 
by  virtue  of  section  17  of  the  Practice  Act,  is  entitled  to  file  his  decla- 
ration at  any  time  prior  to  ten  days  before  the  second  term  of  court  to 
which  the  summons  is  made  returnable. 

Action  of  trespass  on  the  case.  Error  to  the  Circuit  Court  of  Du  Pape 
County;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1905.  Reversed  and  remanded.  Opinion 
filed  August  1,  1905. 

Arthur  B.  Wells  and  John  M.  Blakeley,  for  plaintiff  in 
error. 


94  Appellate  Courts  of  Illinois. 

Vol.  122.  J  Leach  v.  Leach. 

George  E.  Dawson,  for  defendant  in  error. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

On  November  6,  1899,  Frederick  L.  Wells,  as  adminis- 
trator of  the  estate  of  Frederick  C.  Wells,  deceased,  sued 
out  a  summons  in  the  court  below  against  William  C. 
Knuth,  in  an  action  of  trespass  on  the  case  upon  promises, 
which  was  duly  served  upon  the  defendant  on  the  same  day. 
On  March  23,  1900,  at  the  March  term  of  the  court,  the 
suit  was  dismissed  on  call  for  want  of  prosecution.  This  is 
a  writ  of  error  by  the  plaintiff  to  reverse  that  judgment. 

By  the  statute,  the  terms  of  the  Circuit  Court  in  the 
county  of  Du  Page  are  fixed  to  be  held  on  the  first  Monday  of 
March  and  the  first  Monday  of  October.  The  summons  in 
this  case  was  returnable  to  the  March  term,  1900.  Under 
section  17  of  the  Practice  Acl,  the  plaintiff  had  a  right  to 
file  his  declaration  ten  days  before  the  second  term  of  the 
court;  that  is,  ten  days  before  the  October  term,  A.  D.  1900. 
Plaintiff  had  not  filed  a  declaration.  The  court,  therefore, 
had  no  authority  to  dismiss  the  suit  for  want  of  prosecution. 
The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded.    . 


Emma  A.  Leach  v.  Alexander  L.  Leach. 
Sen.  No.  4,554. 

1.  Decree  of  divorce— when  cannot  be  set  aside.  A  decree  of  di- 
vorce cannot  be  set  aside  on  a  mere  petition  after  the  lapse  of  thirteen 
years  and  after  a  bill  of  review  filed  by  the  petitioner  to  impeach  the 
same  has  been  decided  against  him. 

2.  Decree  of  divorce— when  provisions  of,  for  the  benefit  of  the 
wife,  should  not  be  disturbed.  The  provisions  of  a  decree  granting 
meager  aid  to  the  wife  who  obtained  the  divorce  for  the  fault  of  her 
husband,  should  not  be  disturbed  after  the  lapse  of  many  years  upon 
slim  evidence  as  to  alleged  misconduct  of  such  wife,  alleged  to  have 
taken  place  many  years  prior  thereto. 

Petition  to  amend  decree  of  divorce.  Appeal  from  the  Circuit  Court 
of  Livingston  County;  the  Hon.  George  W.  Patton,  Judge,  presiding. 


Second  District — A.  D.  1905.  95 

Leach  v.  Leach. 

Heard  in  this  court  at  the  April  term,  1905.    Reversed  and  remanded 
with  directions.    Opinion  filed  August  1,  1909. 

W.  C.  Graves  and  Stephen  R.  Moore,  for  appellant. 

C.  0.  &  L.  F.  Strawn,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

On  October  1,  1891,  Emma  A.  Leach,  of  Dwight,  filed  a 
bill  against  her  husband,  Alexander  L.  Leach,  which  origi- 
nally seems  to  have  been  for  separate  maintenance,  but 
was  afterwards  amended  to  pray  for  a  divorce.  The  bill 
charged  cruelty,  brutal  conduct,  violent  threats,  the  ap- 
plication to  complainant  of  vile,  offensive  and  indecent 
names,  and  the  use  of  foul  language  in  the  presence  of  their 
children;  and  also  an  attempt  to  poison  complainant  by 
means  of  arsenic  put  into  her  food  for  that  purpose.  It 
stated  that  the  children  were  five  girls,  the  oldest  then 
twenty  years  of  age  and  the  youngest  seventeen  months. 
There  was  an  answer,  and  a 'cross-bill  charging  Mrs.  Leftch 
with  adultery,  an  answer  thereto  denying  the  charge,  a 
hearing,  and  a  decree  on  January  15,  1892,  dismissing  the 
cross- bill  and  finding  for  complainant,  except  as  to  the 
charge  of  an  attempt  to  poison  her,  and  granting  the  wife 
a  divorce."  The  pleadings  and  a  previous  order  showed 
that  defendant  had  about  $1,020  in  money  which  had  been 
placed  in  the  hands  of  the  master  in  chancery,  and  that  he 
had  a  homestead  in  D wight,  where  bis  wife  was  then  living 
with  their  children.  The  decree  provided  that  Mrs.  Leach 
should  have  u  the  use  of  the  homestead  property  where  she 
now  lives,  in  Dwight,  in  Livingston  county,  as  her  alimony 
until  further  ordered  by  the  court,  to  live  therein  and  main- 
tain the  infant  children  of  said  parties,  and  educate  them." 
The  decree  required  her  to  keep  the  premises  in  ordinary 
repair,  pay  all  taxes  thereon  and  keep  them  insured  for  a 
reasonable  amount,  loss  payable  to  the  defendant.  The  de- 
cree awarded  complainant  the  custody  of  the  minor  children, 
and  required  her  to  keep  them  in  school  while  they  were 
of  an  age  to  be  kept  in  school,  and  to  clothe  and  maintain 
them  in  a  suitable  manner  till  further  ordered  by  the  court. 
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The  master  was  ordered  to  pay  the  costs,  and  a  fee  of  $150 
to  complainant's  solicitor,  and  to  pay  the  rest  of  the  $1,020 
to  defendant.  Over  nine  years  thereafter,  on  March  7, 
1901,  Leach  filed  a  motion  or  petition  asking  to  have  the 
decree  of  divorce  vacated  and  to  be  awarded  the  possession 
of  the  homestead  and  the  custody  of  the  minor  children; 
the  principal  ground  of  attack  upon  the  decree  being  the 
alleged  insufficiency  of  the  allegations  of  the  bill  (other 
than  the  charge  of  an  attempt  to  poison  the  complainant)  to 
support  a  decree  of  divorce.  In  the  absence  of  Mrs.  Leach 
that  motion  was  heard  and  granted  to  the  extent  of  order- 
ing that  Leach  be  restored  to  the  possession  of  the  premises. 
On  April  22,  1901,  Mrs.  Leach  made  a  motion  to  vacate 
said  order,  and  upon  a  hearing  and  a  showing  that  she  had 
not  been  notified  of  the  application,  the  order  modifying 
the  decree  was  vacated,  and  upon  a  hearing  of  the  motion 
it  was  decreed  that  she  be  restored  to  the  possession  of  the 
homestead  premises  in  said  order  described  as  fully  as  the 
same  were  enjoyed  by  her  under  the  original  decree  of 
divorce,  until  the  further  order  of  the  court.  Leach  then 
moved  to  have  his  former  motion  to  vacate  the  decree 
treated  as  a  bill  of  review.  This  motion  was  denied.  The 
record  before  us  shows  that  on  June  1,  1901,  Leach  filed  a 
bill  to  review  the  proceedings  in  said  divorce  case;  that  a 
demurrer  thereto  was  sustained;  and  that  on  July  8,  1901, 
by  leave  of  court,  he  filed  an  amended  bill  of  review,  portions 
of  which  are  contained  in  the  record  before  us,  and  the  rest 
of  which  Leach,  the  appellee  here,  has  embodied  in  an  ad- 
ditional abstract,  without  supplying  the  omitted  portions 
of  the  record.  To  this  amended  bill  of  review  Mrs.  Leach 
filed  a  special  demurrer,  setting  up  that  its  allegations  were 
insufficient  to  authorize  any  relief;  that  it  showed  laches; 
that  the  relief  was  barred  by  the  Statute  of  Limitations; 
that  the  record  sought  to  be  reviewed  was  not  sufficiently 
set  out,  etc.  This  demurrer  was  sustained.  Leach  was 
granted  an  appeal,  which  seems  not  to  have  been  prose- 
cuted. 
On  December  21,  1904,  Mrs.  Leach  filed  a  petition  setting 
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up  the  fact  of  said  decree  of  divorce  and  of  the  award  of 
the  homestead  to  her,  and  of  the  direction  that  she  should 
keep  the  homestead  insured  in  the  name  of  Leach,  and  that 
she  had  obeyed  the  decree;  that  the  premises  had  been 
injured  by  fire,  and  the  loss  adjusted,  and  that  she  needed 
the  insurance  money  with  which  to  repair  the  damage  done, 
by  the  fire,  but  that  Leach  claimed  the  money.  She  asked 
that  he  be  restrained  from  receiving  it,  and  that  the  court 
direct  a  special  master  to  receive  it  and  make  the  repairs 
therewith.  Leach  answered  the  petition,  assailing  the  va- 
lidity of  the  decree  of  divorce  on  the  same  grounds  on 
which  he  had  already  attacked  it,  and  also  charging  that 
Mrs.  Leach  had  forfeited  her  right  to  the  homestead  by 
removing  therefrom  with  the  children,  and  also  by  miscon- 
duct. He  claimed  the  insurance  money.  He  filed  a  cross- 
petition  in  which  he  went  over  the  same  ground,  and  prayed 
that  the  decree  of  divorce  be  declared  void,  and  that  Mrs. 
Leach  be  decreed  to  have  forfeited  the  custody  of  the  chil- 
dren and  the  possession  of  the  premises;  and  he  asked  that 
he  be  restored  to  the  possession  of  the  homestead  and  of 
the  child  still  under  age.  This  was  answered  and  proofs 
were  heard.  On  February  IS,  1905,  there  was  a  decree  de- 
termining the  issues  in  favor  of  Mrs.  Leach  as  to  the  valid- 
ity of  the  divorce  and  the  custody  of  the  child  still  a  minor, 
but  decreeing  that  Mrs.  Leach  had  received  all  the  alimony 
and  dower  to  which  she  was  entitled,  and  restoring  Leach 
to  the  possession  of  the  homestead  free  of  all  alimony, 
dower,  use  or  possession  of  Mrs.  Leach,  and  directing  that 
Mrs.  Leach  out  of  the  insurance  money  be  repaid  the  pre- 
miums she  had  paid,  after  first  deducting  therefrom  the 
costs  of  the  proceeding,  and  that  the  rest  of  the  insurance 
money  be  paid  to  Leach.  This  is  an  appeal  by  Mrs.  Leach 
from  that  decree.  Leach  has  assigned  cross-errors,  the  im- 
portant assignments  being  that  the  court  erred  in  not  de- 
claring the  decree  of  divorce  void  and  that  Mrs.  Leach  had 
forfeited  the  custody  of  the  minor  children,  and  in  not 
granting  all  the  relief  asked  by  the  cross- petition. 
The  court  below  properly  refused  to  disturb  the  decree 
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of  divorce.  Leach  had  already  assailed  it  by  motion  and 
by  bill  of  review,  and  was  barred  by  his  defeat  thereunder. 
The  decree  could  not  be  set  aside  on  mere  petition.  The 
court  had  jurisdiction  of  the  subject-matter  of  the  divorce 
and  of  the  parties  in  1892,  and  defendant  did  not  appeal 
from  that  decree,  and  any  lack  of  full  allegation  of  the 
causes  of  divorce  in  the  bill  could  not  be  reached  thirteen 
years  later  in  the  manner  here  sought,  after  a  writ  of  error 
was  barred.  The  court  also  properly  refused  to  take  from 
Mrs.  Leach  the  custody  of  the  child  still  a  minor.  The  tes- 
timony of  the  father  sufficiently  shows  him  to  be  unfit  to 
have  her  custody,  while  the  proof  hereinafter  more  fully 
stated  shows  the  mother  has  performed  exceedingly  well 
the  duties  imposed  upon  her  by  the  decree. 

So  far  as  the  decree  is  against  Mrs.  Leach,  we  are  of 
opinion  it  ought  not  to  be  sustained.  If  we  assume  that 
under  the  language  of  the  decree  of  divorce  the  possession 
of  the  homestead  was  left  entirely  in  the  control  of  the 
court  during  the  future  life  of  the  complainant,  in  the  exer- 
cise of  a  sound  judicial  discretion,  then  we  are  of  opinion 
that  under  the  facts  disclosed  by  this  record  it  ought  not 
to  have  been  taken  from  her.  Leach  was  the  party  for 
whose  misconduct  the  divorce  was  granted.  He  was  given 
a  large  sum  of  ready  money  then  on  hand.  He  has  paid 
nothing  towards  the  support  of  his  wife  or  their  children 
since  then.  The  wife,  the  injured  party,  was  required  to 
support,  maintain,  educate  and  clothe  the  four  children,  all 
daughters,  who  were  still  minors;  and  to  do  this  she  was 
only  given  the  bare  use  and  possession  of  a  small  house 
which  subsequently  rented  for  only  $6  per  month.  It 
seems  there  was  also  a  piece  of  real  estate  in  Missouri 
not  touched  by  this  decree,  the  title  to  which  stood  in  the 
wife,  and  from  which,  after  paying  taxes,  she  has  received 
a  small  sum  each  year.  The  husband  has  sought  by  litiga- 
tion in  that  State  to  take  this  from  her,  but  the  facts  in  re- 
gard to  that  matter  are  not  pleaded  nor  are  the  details 
proven,  and  the  slight  reference  thereto  in  the  proof  has 
no  bearing  upon  the  decision  of  this  cause.    Mrs.  Leach 


Second  District— A.  D.  1905.  99 

Leach  v.  Leach. 

occupied  the  homestead  for  several  years,  and  took  in 
boarders  to  gain  the  means  wherewith  to  support  her 
family.  She  found  herself  unable  to  do  this  at  Dwight, 
and  that  as  the  children  became  old  enough  to  take 
employment  there  was  no  opening  for  them  at  Dwight. 
She  rented  the  homestead  and  moved  her  family  to  Kanka- 
kee, using  the  rental  received  from  the  premises  in  Dwight 
to  pay  the  rent  of  rooms  or  a  home  in  Kankakee.  She 
caused  her  daughters  to  attend  the  high  school  there,  and 
also  a  business  college,  and  then  found  them  various  po- 
sitions where  they  were  able  to  help  support  the  family. 
She  herself  also  engaged  in  the  business  of  soliciting 
memberships  for  benefit  societies,  by  which  she  earned 
some  money.  The  oldest  daughter  became  and  has  re- 
mained a  confirmed  invalid,  and  complainant  has  to  sup- 
port her.  The  youngest  daughter  is  about  fifteen  years 
of  age,  and  has  just  entered  the  high  school,  and  is  earning 
nothing.  In  the  summer  time,  during  vacations,  Mrs. 
Leach  has  taken  her  children  to  a  farm  near  Custer  Park, 
in  Will  county;  has  done  the  housework  there  for  a  com- 
pensation; has,  with  her  children,  tilled  a  piece  of  ground 
there  and  raised  pop  corn  and  other  things  for  sale;  and 
in  this  manner  each  summer  has  given  her  family  an  out- 
ing and  yet  earned  something  for  their  support.  This 
farm  belongs  to  two  old  men  who  have  never  been  married. 
They  have  a  sister  and  a  sister's  child,  some  forty  years 
old,  who  have  been  there  some  of  the  times  when  Mrs. 
Leach  and  her  family  have  spent  the  summer  there,  and  at 
other  times  have  been  absent.  On  a  visit  to  the  neighbor- 
hood in  1896,  Leach  succeeded  in  finding  some  gossip  to  the 
effect  that  some  old  people  in  the  neighborhood  said  they 
did  not  know  who  was  the  father  of  this  niece  unless  it  was 
one  of  these  old  bachelors.  Based  upon  this  hearsay  evi- 
dence, which,  if  it  had  any  foundation,  related  to  an  oc- 
currence forty  years  ago,  Leach  in  his  pleadings  accuses 
Mrs.  Leach  of  misconduct  and  scandal.  The  charge  has  no 
foundation  in  the  evidence.  There  is  no  proof  to  justify 
the  charge  that  these  old  men  are  in  any  way  unfit  for 
association  with  herself  and  her  children,  or  that  she  has 
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been  guilty  of  any  impropriety  with  them.  All  the  evi- 
dence shows  Mrs.  Leach  a  hard-working  woman  who  has 
kept  her  family  together,  has  educated  them  and  taught 
them  how  to  support  themselves.  By  the  aid  of  the  earn- 
ings of  the  girls  who  are  of  age  and  able  to  work,  she  has 
saved  up  a  little  and  bought  a  lot  in  Zion  City  and  erected 
thereon  a  small  dwelling  house  on  credit,  and  receives 
therefrom  a  monthly  rental  of  $8,  which  rent  is  being  ap- 
plied to  pay  for  the  house.  She  does  not,  however,  own 
the  title,  but  holds  the  property  on  a  lease  from  Dowie,  or 
his  association,  for  1100  years.  The  case,  then,  is  that  the 
party  for  whose  wrong  the  divorce  was  granted  was  al- 
lowed to  take  about  $S00  in  money  and  the  title  to  the 
home  subject  to  the  wife's  use,  and  has  had  nobody  to  care 
for  but  himself  for  thirteen  years,  while  the  innocent  and 
injured  party  was  given  only  the  use  of  the  little  home 
worth  $6  per  month,  and  was  required  to  care  for  and  sup- 
port a  family  of  five,  and  has  done  so  by  much  industrious 
hard  work,  and  now  with  the  oldest  child  a  serious  invalid, 
and  the  youngest  child  just  beginning  a  high  school  course 
and  still  a  minor,  the  court  below  has  stripped  the  wife  of 
even  the  use  of  this  homestead.  The  removal  to  Kankakee 
was  for  the  benefit  of  the  children,  and  was  required  by 
circumstances  which  developed  as  the  children  grew  older, 
and  that  removal  did  not  justify  the  court  in  stripping  the 
wife  of  the  meager  allowance  made  her  in  the  original  de- 
cree. We  are  of  opinion  the  court  should  not  have  dis- 
turbed the  original  decree  as  to  alimony,  but  should  have 
required  the  insurance  money  to  be  used  for  the  repair  of 
the  injury  done  by  the  fire. 

The  decree  of  February  16, 1905,  is  therefore  reversed, 
and  the  cause  is  remanded  to  the  court  below  with  direc- 
tions to  dismiss  the  cross-petition  for  want  of  equity,  and 
to  direct  the  master  to  receive  the  insurance  money  and  to 
expend  it  in  the  repair  of  the  premises  under  the  direction 
of  the  court,  and  to  adjudge  the  costs  in  the  court  below 
against  Alexander  L.  Leach. 

Reversed  and  remanded  with  directions. 
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John  E.  Pratz,  Executor,  v.  Lucinda  Pratz, 
Gen.  No.  4,503. 

1.  Widow's  award— tcTia*  does  not  bar  right  to.  The  right  to  a 
widow's  award  is  not  barred  by  an  ante-nuptial  contract  by  which  the 
wife  has  agreed  to  accept  whatever  provision  may  be  made  for  her  by 
the  will  of  her  husband,  followed  by  the  acceptance  by  her  of  the  pro- 
visions of  such  a  will,  where  neither  the  contract  nor  the  will  provides 
for  the  relinquishment  of  the  award. 

Contest  in  court  of  probate.  Appeal  from  the  Circuit  Court  of  Stark 
County;  the  Hon.  Theodore  N.  Green,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1905.  Affirmed.  Opinion  filed  August  1, 
1905. 

J.  H.  Bennick,  for  appellant. 
Wright  &  Wright,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

The  sole  question  presented  for  decision  on  this  appeal  is 
whether  the  Circuit  Court  of  Stark  County,  on  appeal 
from  the  County  Court,  ruled  correctly  in  confirming  an 
order  of  the  County  Court  approving  the  allowance  of  a 
widow's  award  to  Lucinda  Pratz,  the  widow  of  Jonathan 
Pratz,  deceased.  It  is  conceded  that  all  the  proceedings  by 
which  the  award  was  made  were  regular,  that  the  amount 
of  the  award  was  reasonable,  and  that  Mrs.  Pratz  is  the 
widow  and  is  entitled  to  said  award  unless  deprived  of  the 
right  thereto  by  an  ante-nuptial  agreement  between  herself 
and  Jonathan  Pratz,  or  by  the  last  will  of  the  latter.  Be- 
fore their  marriage  Jonathan  Pratz  and  the  appellee,  then 
Lucinda  Newcomer,  entered  into  an  agreement,  under  seal, 
reciting  that  marriage  was  intended  between  them,  and 
that  they  were  each  possessed  of  an  estate  in  Stark  County, 
and  that  in  consideration  of  the  intended  marriage  and  of 
one  dollar  paid  by  each  to  the  other,  "each  party  aforesaid, 
by  these  presents,  remise,  release  and  relinquish  each  to  the 
other  all  right,  title  and  claim  as  dower  or  thirds  in  any 
portion  of  personal  or  real  estate  of  which  the  said  parties 
may  be  possessed  of  at  the  demise  of  either,  and  the  sur- 
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vivor  farther  agrees  to  abide  by  what  either  party  may  see 
fit  and  proper  to  dispose  of  by  will  and  testament."  Jona- 
than Pratz  died  leaving  no  children  of  said  marriage,  but 
leaving  a  last  will,  which  was  duly  probated,  by  which  he 
gave  his  wife,  Lucinda,  $500.  At  the  death  of  Jonathan 
Pratz  he  was  living  in  the  home  of  his  wife,  so  that  she 
obtained  no  homestead  from  his  estate. 

The  contract  does  not  purport  to  deprive  the  wife  of  a 
widow's  award  if  she  should  survive  her  husband.  All  that 
it  relinquished  is  dower  and  thirds  in  personal  and  real 
estate.  Neither  of  those  terms  covers  the  widow's  award 
to  which  a  widow  is  entitled,  notwithstanding  her  receipt 
of  dower  and  the  portion  of  the  personal  property*  cast 
upon  her  by  the  Statute  of  Descents.  The  term  "  thirds  " 
does  not  at  all  describe  the  widow's  award.  If  the  will 
had  bequeathed  this  $500  to  the  wife  on  condition  that  she 
accept  it  in  lieu  of  a  widow's  award,  a  different  question 
would  be  presented,  but  it  was  an  unconditional  gift  to 
her.  Unless  the  will  provides  that  a  gift  to  the  wife  shall 
bar  her  of  the  widow's  award,  the  widow  is  entitled  to  the 
widow's  award  notwithstanding  her  acceptance  of  every 
provision  made  her  by  the  will.  By  this  contract  the  wife 
agreed  to  accept  whatever  her 'husband  saw  fit  to  give  her 
by  his  last  will,  but  the  contract  contains  no  suggestion 
that  she  should  thereby  bar  herself  of  the  statutory  pro- 
vision for  a  widow's  award.  It  may  be  that  the  parties 
meant  that  these  provisions  should  exclude  every  other  al- 
lowance, but  they  did  not  say  so,  and  we  have  no  means  of 
ascertaining  their  intention  except  the  words  they  em- 
ployed. A  widow's  award  is  viewed  with  favor  by  the 
law,  inasmuch  as  it  is  established  from  motives  of  public 
policy,  and  the  widow's  award  will  not  be  barred  by  any 
contract  unless  it  is  clear  that  such  was  the  intention  of 
the  parties.  Inasmuch  as  the  parties  did  not  see  fit  to  em- 
ploy any  language  depriving  the  widow  of  her  right  to  an 
award,  we  think  the  court  below  correctly  approved  the 
action  of  the  appraisers  in  that  respect.  The  order  ap- 
pealed from  is  therefore  affirmed. 

Affirmed. 
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Edgar  L.  Titus  v.  John  Bites,  et  al. 
tten.  No.  4,457. 

1.  Verdict— when  set  aside.  It  is  the  duty  of  the  Appellate  Court 
to  reverse  the  judgment  of  the  trial  court  and  the  verdict  of  the  jury 
where  it  finds  the  verdict  and  judgment  clearly  against  the  weight  of 
the  evidence. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Lee  County; 
the  Hon.  Richard  S.  Farrand,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1904.  Reversed  and  remanded.  Opinion  filed  August 
1,  1905. 

E.  E.  Wingbbt,  for  appellant. 

D.  W.  Baxter,  for  appellees. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

John  Bates,  George  Goyen  and  Eddie  Morton  sued  Edgar 
L.  Titus  in  the  court  below  in  an  action  of  assumpsit 
and  filed  a  declaration,  and  afterwards,  by  leave  of  court, 
changed  the  form  of  the  action  to  case,  and  filed  another 
declaration.  The  declaration  in  case  charged  that  H.  E. 
Wagner  owned  a  farm  in  Palo  Alto  County,  Iowa,  contain- 
ing 405  acres,  and  employed  defendant  to  sell  it;  that  plaint- 
iffs were  ignorant  of  the  boundaries  of  said  farm;  that  de- 
fendant falsely,  fraudulently,  deceitfully  and  knowingly 
represented  to  them  that  a  certain  wet  and  marshy  tract  of 
land,  with  an  island  therein,  was  not  a  part  of  said  farm  of 
405  acres,  but  that  if  they  would  purchase  said  farm  they 
could  obtain  the  use  of  said  swamp  and  the  island  without 
paying  any  rent  therefor;  and  that  relying  and  confiding 
in  said  representations  they  entered  into  an  article  of  agree- 
ment with  Wagner  to  purchase  said  farm*  and  paid  him 
$2,000  thereon  and  agreed  to  pay  $22,300  on  March  1st 
following,  when  Wagner  was  to  execute  and  deliver  to  them 
a  deed;  whereas,  in  fact  said  wet,  swampy  and  marshy  land 
and  the  island  therein  was  a  part  of  said  farm  and  included 
in  said  405  acres;  that  they  bought  said  farm  at  $60  an  a<;re, 
and  that  the  lands  shown  plaintiffs  as  constituting  said 
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farm  were  worth  $P>0  per  acre,  but  that  said  swamp  and 
island  were  practically  worthless;  and  that  they  paid  $2,000 
upon  the  contract  and  were  thereby  falsely  deceived  and 
defrauded  by  the  defendant.  Defendant  pleaded  not 
guilty.  There  was  a  jury  trial,  and  a  verdict  and  a  judg- 
ment for  plaintiffs  for  $2,000,  from  which  defendant  prose- 
cutes this  appeal.  Upon  a  hearing  of  the  appeal  we  re- 
versed and  remanded  the  cause  because  of  the  lack  of 
certain  essential  testimony  for  plaintiffs,  the  existence  of 
which  proof  was  assumed  in  the  instructions  given  for 
plaintiffs.  We  afterwards  granted  a  rehearing  because  we 
found  that  some  of  the  testimony  supposed  to  be  lacking 
was  in  fact  contained  in  the  record,  although  not  set  out 
in  the  abstract.  Upon  the  rehearing  we  have  carefully 
examined  all  the  evidence  in  the  record,  and  we  are  un- 
able to  find  any  legitimate  proof  that  the  mainland  pur- 
chased by  the  plaintiffs  did  not  in  fact  contain  405  acres 
without  including  the  marsh  or  the  island.  There  is  proof 
that  Wagner  and  certain  other  parties  in  Iowa  told  the 
plaintiffs,  or  one  or  more  of  them,  that  the  island  and  marsh 
were  included  in  the  405  acres,  and  this  proof  was  admitted 
without  objection.  But  it  only  proves  that  these  persons 
so  stated,  and  it  does  not  prove  as  against  this  defendant 
that  the  island  and  marsh  were  in  fact  part  of  the  405 
acres.  It  was,  therefore,  error  to  give  the  first  instruction 
requested  by  plaintiffs,  for  it  assumed  the  statements  made 
by  defendant  were  false.  But  we  base  our  decision  also  on 
another  ground. 

The  three  plaintiffs  testified  in  varying  language  that 
defendant  told  them  that  the  east  line  of  the  land  was  some 
distance  back  from  the  lake,  being  the  high  water  mark  of 
the  lake,  and  that  the  land  between  the  high  water  mark 
and  the  watef,  and  the  strip  of  swamp  and  water,  ten  to 
twenty  rods  wide  between  that  and  the  island,  and  the 
island  itself,  containing  some  thirty  acres,  belonged  to  the 
government,  and  could  not  be  bought,  and  that  the  owner 
of  the  farm  would  have  the  free  use  of  that  government 
land,  and  could  pasture  his  cattle  upon   the  island,  and 
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would  have  the  first  chance  to  buy  the  island  if  it  was  ever 
offered  for  sale  by  the  government.  One  witness  called 
by  plaintiffs  and  defendant  and  two  other  witnesses  called 
by  him,  each  stated  that  it  was  an  Iowa  agent  who  made 
these  statements  to  the  plaintiffs.  It  seems  that  Warner 
wished  to  sell  this  land  because  he  had  purchased  other 
lands  and  needed  the  proceeds  of  these  lands  to  complete 
his  other  purchase,  and  had  placed  the  sale  of  these  lands  in 
the  hands  of  two  agents  in  the  vicinity  of  the  farm,  Helgen 
and  McNally,  who,  though  not  partners,  co-operated  with 
each  other.  It  was  upon  a  communication  from  one  of 
them  to  Titus  that  he  induced  plaintiffs  to  go  to  Iowa  to 
see  the  land.  Plaintiffs'  other  witness  just  referred  to, 
who  went  at  the  same  time  to  Iowa,  testified  that  he  heard 
Helgen  make  these  statements  to  plaintiffs.  Defendant 
and  his  two  witnesses  testified  that  McNally  made  these 
statements  to  the  plaintiffs.  There  is,  therefore,  a  numer- 
ical preponderance  of  proof  that  the  statements  were  not 
made  to  the  plaintiffs  in  the  first  instance  by  defendant, 
but  by  an  agent  in  Iowa  who  lived  near  the  lands.  That 
this  is  what  did  occur  is  made  much  more  probable  by 
other  facts.  Titus  testifies,  and  there  is  no  proof  to  dispute 
it,  that  he  never  saw  this  farm  or  this  island  until  he  vis- 
ited this  land  in  company  with  McNally  and  the  plaintiffs; 
that  he  did  not  know  there  was  an  island  there  until  that 
day;  and  that  the  statements  of  McNally  made  in  the  hear- 
ing of  all  the  plaintiffs,  were  in  answer  to  his  question  as 
to  whether  the  island  was  part  of  the  farm.  Defendant 
was  a  real  estate  agent  in  a  village  in  Lee  county,  and 
plaintiffs  had  known  him  for  a  number  of  years,  and  it  is  not 
reasonable  to  suppose  that  they  would  look  to  him  as  pos- 
sessed of  the  details  of  the  boundaries  of  this  land,  while  it 
is  reasonable  to  suppose  that  they  would  expect  to  get  in- 
formation of  those  details  from  the  men  who  lived  in  the 
vicinity,  and  not  from  their  neighbor  in  Illinois.  Accord- 
ing to  the  testimony  of  defendant  and  some  of  his  wit- 
nesses, he  only  represented  to  them  what  McNally  saidv 
coupled  with  the  conditional  statement  that  if  these  state- 
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merits  were  true,  then  the  farm  was  a  bargain.  Opon  care- 
fully considering  all  this  evidence,  we  feel  that  this  cause 
ought  to  be  submitted  to  another  jurjr  upon  the  facts,  in- 
asmuch as  both  the  preponderance  of  the  testimony  and 
the  probabilities  of  the  case  favor  the  defendant.  Our  duty 
to  reverse  the  judgment  of  the  trial  court  and  the  verdict 
of  a  jury  where  we  find  the  verdict  or  judgment  clearly 
against  the  weight  of  the  evidence,  is  plainly  stated  in  Chi- 
cago City  Railway  Co.  v.  Mead,  206  111.  174,  I.  C.  R.  It. 
Co.  v.  Smith,  208  111.  608,  and  C,  R.  I.  &  P.  Ry.  Co.  v. 
Nelson,  115  111.  App.  432. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded. 

lieversed  and  re?nanded. 


Andrew  Goldberg,  et  al.,  v.  James  H.  Harney,  et  al. 
Gen.  No.  4,483. 

1.  Demurrer— what  not  readied  by  general.  A  general  demurrer  to 
a  plea  does  not  reach  matters  of  form. 

2.  Jurisdiction— when  form  of  plea  to%  sufficient  A  plea  to  the 
jurisdiction  is  in  due  form  which  commences  thus:  "And  the  said 
Andrew  Goldberg  in  his  own  proper  person  comes  and  defends,  etc., 
and  says,"  and  concludes  as  follows:  "And  this  the  defendant  is  ready 
to  verify, wherefore  he  prays  judgment  if  the  court  here  will  take  cog- 
nizance of  the  action  aforesaid/* 

3.  Reversal— when  must  be  as  to  all  defendants,  A  money  judg- 
ment in  an  action  at  law  is  a  unit;  it  cannot  be  affirmed  as  to  one  de- 
fendant and  reversed  as  to  another,  but  if  erroneous  as  to  one  defend- 
ant, must  be  reversed  as  to  all. 

4.  Bill  op  exceptions— effect  of  failure  to  certify  that  it  contains 
all  the  evidence.  Where  the  bill  of  exceptions  does  not  purport  to  contain 
all  the  evidence  heard  by  the  trial  court,  it  will  be  assumed,  the  evidence 
presented  appearing  insufficient,  that  there  was  other  evidence  heard 
by  the  trial  court  which  was  sufficient  to  justify  the  judgment. 

Action  of  assumpsit.  Error  to  the  Circuit  Court  of  DeKalb  County; 
the  Hon.  Charles  A.  Bishop,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1905.  Reversed  and  remanded.  Opinion  filed  Au- 
gust 1,  1905. 
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Jesse  Lowenhaupt  and  J.  B.  Stephens,  for  plaintiffs  in 
error. 

Jones  &  Rogers,  for  defendants  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  brought  by  Harney  Broth- 
ers against  Andrew  Goldberg  and  Isaac  Goldberg  in  the 
Circuit  Court  of  DeKalb  County.  Andrew  Goldberg  and 
Isaac  Goldberg  each  filed  separate  pleas  to  the  jurisdiction 
of  the  court,  duly  verified.  To  each  of  these  pleas  plaint- 
iffs interposed  a  demurrer.  These  demurrers  were  sus- 
tained. Andrew  Goldberg  elected  to  stand  by  his  said 
plea,  and  was  defaulted.  Isaac  Goldberg  filed  verified 
pleas  of  the  general  issue  and  denying  that  he  was  jointly 
liable  with  Andrew  Goldberg  in  respect  to  the  several  sup- 
posed causes  of  action  in  the  declaration  mentioned,  or  any 
or  either  of  them.  There  was  a  jury  trial,  and  a  verdict 
and  a  judgment  for  plaintiffs  and  against  defendants  for 
$974.04,  after  motions  by  Isaac  Goldberg  for  a  new  trial 
and  in  arrest  of  judgment,  had  been  denied.  Defendants 
have  sued  out  this  writ  of  error  to  review  that  judgment. 

Andrew  Goldberg's  plea  began,  "And  the  said  Andrew 
Goldberg  in  his  own  proper  person  comes  and  defends, 
etc.,  and  says,"  and  ended  as  follows:  "And  this  the  defend- 
ant is  ready  to  verify,  wherefore  he  prays  judgment  if  the 
court  here  will  take  cognizance  of  the  action  aforesaid." 
It  is  argued  that  the  commencement  and  closing  of  this 
plea  were  insufficient  in  form.  The  demurrer  was  general 
and  not  special,  and  the  commencement  and  closing  seem 
to  be  in  proper  form,  as  approved  in  3  Chitty's  PL,  895; 
Gould's  PI.  (5th  ed.),  sec.  29;  Puterbaugh's  Com.  Law  PI.  & 
Pr.  (7th  ed.),  p.  41;  and  Hamilton  v.  Dewey,  22  111.  4yo, 
where  a  plea  in  abatement  commencing  and  concluding 
substantially  as  this  does  was  held  a  good  plea. 

The  substance  of  said  plea  by  Andrew  Goldberg  was  that 
at  the  time  of  the  commencement  of  this  suit  said  defend- 
ant was  and  from  thence  hitherto  had  been,  and  still  is,  re- 
siding in  the  county  of  Cook  in  the  State  of  Illinois,  and 
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not  in  the  county  of  DeKalb,  and  that  he  was  not  found  or 
served  with  process  in  said  action  in  the  county  of  DeKalb, 
but  was  found  and  served  with  process  in  said  action  in  the 
county  of  Cook;  that  the  cause  of  action  upon  which  the  suit 
was  brought  arose  in  the  county  of  Cook,  and  not  in  the 
county  of  DeKalb;  that  the  action  is  not  a  local  action;  that 
his  co-defendant,  Isaac  Goldberg,  before  and  at  the  time  of 
commencement  of  the  said  action  was  and  from  thence 
hitherto  has  been,  and  still  is,  residing  in  Lake  county,  in, 
the  State  of  Illinois,  and  not  in  the  county  of  DeKalb:  that 
process  was  served  on  said  co-defendant,  Isaao  Goldberg, 
while  he  was  in  the  county  of  DeKalb  on  a  matter  of  busi- 
ness, and  had  been  there  a  very  short  time,  and  intended 
to  and  did  remain  in  said  county  but  a  very  short  time,  and 
not  while  said  Isaac  Goldberg  resided  in  said  county  of 
DeKalb,  and  that  process  was  not  served  upon  said  Isaac 
Goldberg  within  the  county  of  Lake  in  said  State  of  Illinois, 
where  said  Isaac  Goldberg  resided.  Section  2  of  the  Prac- 
tice Act  enacts,  that  it  shall  not  be  lawful  for  any  plaintiff 
to  sue  any  defendant  out  of  the  county  where  he  resides  or 
may  be  found,  except  in  local  actions,  and  except  that  in 
every  species  of  personal  actions  at  law  where  there  is  more 
than  one  defendant,  the  plaintiff  commencing  his  action 
where  either  of  them  resides  may  have  his  writ  issue  to  any 
county  where  the  other  defendants,  or  either  of  them,  may 
be  found.  The  demurrer  confessed  this  plea  in  abatement. 
It  is,  therefore,  admitted  that  plaintiffs  did  not  commence 
this  action  where  either  of  the  defendants,  resided.  Not 
having  done  so,  plaintiffs  were  not  entitled  to  a  writ  di- 
rected to  the  county  of  Cook.  Sandusky  v.  Sidwell,  173  III. 
493,  was  a  like  case.  That  was  a  suit  against  George  H. 
Sidwell  and  George  T.  Sidwell.  George  T.  Sidwell  filed 
his  plea  to  the  jurisdiction  of  the  court,  alleging  that  the 
cause  of  action  arose  in  Cook  county  and  not  in  Vermilion 
county,  where  the  suit  was  brought;  that  the  action  was 
not  a  local  action;  that  both  he  and  his  co-defendant  at  the 
time  the  suit  was  begun  resided  in  Cook  county  and  not  in 
Vermilion  county;  that  process  was  served  on  George  H. 
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Sid  well  while  he  was  on  a  public  train  passing  through  Ver- 
milion County,  and  not  within  the  county  of  Cook  where 
he  resided,  and  that  the  other  summons  was  served  on  said 
George  T.  Sidwell  in  the  county  of  Cook,  and  not  within 
the  county  of  Vermilion.  This  was  held  to  be  a  good  plea, 
and  that  case  is  decisive  that  the  plea  in  the  case  at  bar 
should  have  been  sustained.  The  judgment  against  Andrew 
Goldberg  must,  therefore,  be  reversed.  A  money  judgment 
in  an  action  at  law  is  a  unit.  It  cannot  be  affirmed  as  to 
one  defendant  and  reversed  as  to  another,  but  if  erroneous 
as  to  one  defendant  it  must  be  reversed  as  to  all  defend- 
ants. Seymour  v.  Richardson  Fueling  Co.,  205  III.  77; 
Cummings  v.  Smith,  114  111.  App.  35.  It  follows  that  this 
judgment  must  be  reversed  as  to  both  defendants. 

Plaintiffs  in  error  ask  us  to  reverse  the  judgment  without 
remanding  the  cause,  on  the  ground  that  a  strong  prepond- 
erance of  the  evidence  shows  that  the  dealings  of  Harney 
Brothers  were  not  with  both  defendants,  but  only. with 
Andrew  Goldberg,  the  defendant  who  was  served  in  Cook 
county.  The  bill  of  exceptions  does  not  state  that  it  con- 
tains all  the  evidence.  For  that  reason  we  must  assume 
that  if  the  evidence  in  the  record  before  us  is  not  sufficient 
to  make  a  case  against  both  defendants,  yet  other  evidence 
was  heard  to  justify  the  judgment,  but  for  the  plea  to  the 
jurisdiction.  The  judgment  is  therefore  reversed  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Reversed  and  remanded. 


Erick  Staaland,  for  use,  etc.,  et  al.*  v.  Oley  Thompson, 

Executor. 

Gen.  3o.  4.517. 

1.  Garnishment— act  of  1397,  as  to  executors,  construed.  The  pur- 
pose of  this  act  was  to  remedy  the  evil  existing  prior  thereto  and  should 
be  construed  to  accomplish  that  purpose,  if  compatible  with  its  terms. 

2.  Garnishment— what  will  not  defeat  creditor's  rights  as  against 
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heir.  The  conveyance  by  an  heir  of  his  interest  in  the  real  estate  left 
by  his  ancestor  will  not  defeat  a  garnishment  subsequently  instituted 
in  which  the  executor  is  served,  where  the  will  of  the  deceased  con- 
ferred upon  the  executor  a  power  of  sale  and  the  conveyance  by  the  heir, 
or  a  copy  thereof,  was  not  filed  in  the  office  of  the  clerk  of  the  court  of 
probate. 

Garnishment  proceeding.  Appeal  from  the  Circuit  Court  of  Stephen- 
son County;  the  Hon.  Richard  S.  F  ark  and,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1903.  Reversed  and  remanded.  Opin- 
ion filed  August  1,  1905. 

B orchard  &  Burrrll,  for  appellants. 

Henry  C.  Hyde,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

Andrew  E.  Thompson  died  testate  February  12,  1902, 
and  at  the  time  of  his  death  was  the  owner  of  certain  real 
estate.  By  his  will,  after  directing  the  payment  df  funeral 
expenses  and  debts,  he  gave  to  each  of  two  children  by 
his  first  wife,  $500.  All  the  residue  of  his  estate,  which 
included  all  his  real  estate,  he  devised  to  his  six  children 
by  his  second  wife,  in  equal  parts.  Thomas  A.  Thompson 
was  one  of  these  six  children. 

The  fourth  clause  of  the  will  is  as  follows : 

"  I  nominate  and  appoint  my  son  Oley  Thompson,  to  be 
the  executor  of  this,  my  will,  and  direct  that  he  be  not  re- 
quired to  give  bonds  as  such  executor,  and  I  authorize  and 
empower  my  said  executor  to  sell  at  public  or  private  sale 
all  or  any  portion  of  my  real  estate  for  the  best  price  ob- 
tainable and  upon  such  terms  as  he  may  deem  for  the  best 
interest  of  my  estate,  and  to  convey  the  same  to  the  pur- 
chaser or  purchasers  the  same  as  I  could  do  if  living." 

On  the  14th  day  of  February,  1902,  the  will  was  filed  in 
the  County  Court  of  Stephenson  County,  and  on  March 
13th  following,  was  admitted  to  probate,  and  on  the  same 
day  the  executor  therein  named  qualified  as  such  and  let- 
ters testamentary  were  issued  to  him  by  the  court.  On 
the  17th  day  of  February,  1902,  three  days  after  the  will 
was  filed  and  before  it  was  admitted  to  probate  and  letters 
testamentary  issued,  Thomas  A.  Thompson  by  deed  con- 
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veyed  to  Theodore  O.  Thompson,  a  brother,  "all  the  right, 
title  and  interest  of  said  grantor  in  and  to  all  the  real  es- 
tate owned  by  his  father,  Andrew  E.  Thompson,  deceased, 
at  the  time  of  his  death,  situated  in  the  county  of  Stephen- 
son, in  the  State  of  Illinois."  This  deed  was  tiled  for  rec- 
ord in  the  recorder's  office  of  Stephenson  county  on  the 
day  of  its  date.  Appellants  claiming  to  be  creditors  of 
Thomas  A.  Thompson,  caused  the  executor  of  the  will  of 
Andrew  E.  Thompson  to  be  served  with  process  as  gar- 
nishee in  suits  for  the  collection  of  their  claims.  The  first 
of  the  processes  was  served  on  the  executor  March  13, 1902, 
another  one  March  19, 1902,  and  the  other  one  October  12, 
1903.  On  the  25th  of  April,  1904,  the  executor  presented 
to  the  County  Court  of  Stephenson  County  a  report  of  his 
acts,  receipts  and  expenditures  as  such  executor.  The  re- 
port shows  the  personal  estate  lacked  $377.34  of  being  suf- 
ficient to  pay  the  funeral  expenses,  debts,  insurance,  taxes, 
charges  and  commissions,  and  the  legacies  to  the  two  chil- 
dren of  the  testator's  first  wife.  The  report  further  states 
that  under  the  power  in  the  will,  the  executor  sold  all  the 
real  estate  for  the  net  sum  of  §7,221.02,  and  that  after  all 
indebtedness,  costs  and  charges  were  paid,  there  remained 
for  distribution  to  Theodore  O.  Thompson,  as  grantee  of 
Thomas  A.  Thompson,  §611.37.  The  report  set  out  the 
fact  of  the  executor  having  been  served  as  garnishee  at 
the  suits  of  appellants,  also  the  facts  of  the  conveyance 
by  Thomas  A.  Thompson  to  Theodore  O.  Thompson,  that 
with  the  knowledge  and  consent  of  said  Theodore  O. 
Thompson,  he  had  paid  out  $100  attorney's  fees  for  legal 
services  rendered  him  as  such  garnishee,  and  asked  that 
he  be  allowed  a  credit  of  that  amount-  on  the  distributive 
share  of  Theodore  O.  Thompson,  as  grantee  of  Thomas  A. 
Thompson,  and  that  he  be  authorized  to  pay  the  balance, 
$511.37,  to  said  Theodore  O.  Thompson.  Appellants  filed 
objections  to  this  item  of  the  report  on  the  ground  that  this 
money  in  the  hands  of  the  executor  was  subject  to  the 
garnishment  processes.  These  objections,  after  setting  out 
the  claims  and  judgments  of  the  objectors  against  Thomas 
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A.  Thompson  and  the  service  of  the  executor  as  garnishee, 
alleged  that  the  conveyance  from  Thomas  A.  Thompson  to 
Theodore  O.  Thompson  was  invalid  as  a  transfer  of  the 
right  to  the  money  in  the  executor's  hands,  because  neither 
it  nor  a  copy  thereof  was  filed  in  the  office  of  the  clerk  of 
the  County  Court  before  service  of  the  executor  as  gar- 
nishee. Both  counsel  for  appellants  and  appellee  say  the 
only  question  presented  to  either  of  the  courts  below  for 
determination,  was  the  validity  of  the  conveyance  from 
Thomas  A.  Thompson  to  vest  in  the  grantee  the  title  to 
what  would  otherwise  have  been  the  distributive  share  of 
the  grantor.  The  County  Court  overruled  the  objections 
to  the  executor's  report  and  entered  an  order  and  decree, 
finding  that  Thomas  A.  Thompson  was,  at  the  time  he 
made  the  conveyance  to  Theodore,  the  owner  of  one-sixth 
of  the  real  estate  sold  by  the  executor,  that  he  conveyed 
his  said  interest  to  the  grantee  in  a  deed  before  service 
of  garnishment  process  upon  the  executor,  and  that  the 
grantee  in  the  deed  was  entitled  to  the  money  in  the  hands 
of  the  executor  arising  from  the  sale  of  the  grantor's  in- 
terest in  the  land.  An  appeal  was  prosecuted  from  the 
order  and  decree  of  the  County  Court  to  the  Circuit  Court, 
where  upon  a  hearing  the  objections  were  overruled  and 
the  executor  directed  to  pay  the  proceeds  of  the  sale  of  the 
real  estate  to  Theodore  O.  Thompson,  as  directed  by  the 
County  Court.  Appellants  prosecute  a  further  appeal  to 
this  court. 

The  real  question  in  this  case  involves  a  construction  of 
the  act  of  1S97  in  relation  to  the  garnishment  of  adminis- 
trators and  executors.  That  act  is  as  follows:  "That 
hereafter  it  shall  be  lawful  to  summon  administrators  and 
executors  as  garnishees  and  they  may  be  garnisheed  with 
respect  to  any  moneys,  goods,  chattels,  lands,  tenements  or 
other  estates  belonging  to  any  devisee  or  legatee  under  any 
will,  or  belonging  to  any  heir  or  distributee  of  any  estate; 
but  no  final  judgment  shall  be  rendered  against  such  ad- 
ministrator or  executor  until  after  an  order  of  distribution 
has  been  made  by  the  County  Court,  out  of  which  his  let- 
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ters  testamentary  or  of  administration  issued.  No  assign- 
ment, transfer,  or  other  disposition,  by  any  heir,  legatee  or 
devisee  of  his  distributive  share,  legacy  or  devise  in  the 
hands  of  any  administrator  or  executor  shall  operate  to  de- 
feat the  garnishment  of  the  same  unless  the  said  assignment, 
transfer,  or  other  disposition  is  reduced  to  writing  and  filed 
in  the  office  of  the  clerk  of  the  County  Court,  out  of  which 
such  letters  testamentary  or  of  administration  were  issued 
before  the  service  of  process  of  garnishment  upon  such  ad- 
ministrator or  executor."  This  statute  is  comparatively 
new,  and  we  are,  therefore,  not  furnished  with  authorities 
construing  it  for  our  guidance.  Prior  to  its  enactment  it 
was  held  that  an  administrator  or  executor  was  not  subject 
to  garnishment  process  until  after  an  order  for  distribution 
had  been  made.  The  result  was  that  instances  were  rare 
where  creditors  were  able  to  secure  payment  of  an  indebted- 
ness through  means  of  garnishment  process  against  an  ex- 
ecutor or  administrator.  This  court  said  in  Had  eke  Brew- 
ing Co.  v.  Granger,  101  111.  App.  599,  with  reference  to  this 
statute:  "We  are  of  opinion  that  the  purpose  of  this  act 
was  to  enlarge  the  remedy  of  those  who  are  judgment 
creditors  of  heirs,  distributees,  legatees  and  devisees  of  a 
deceased  person.  The  requirement  of  an  order  of  distribu- 
tion before  garnishment  must  have  frequently  defeated  the 
creditor.  *  *  *  The  object  of  this  act  was  to  give  the 
creditor  a  remedy  that  neither  the  debtor  nor  the  personal 
representative  could  evade."  Undoubtedly  this  enactment 
was  to  remedy  defects  that  existed  before  its  adoption. 
This  statute  authorizes  the  garnishment  of  an  executor  or 
administrator  at  any  time,  but  prohibits  final  judgment 
against  them  until  after  an  order  of  distribution  has  been 
made.  The  purpose  of  this  portion  of  the  act  would  seem 
clearly  to  be  to  preserve  in  the  hands  of  an  administrator 
or  executor,  for  creditors  of  an  insolvent  or  unwilling 
debtor,  any  distributive  share  of  the  estate  that  might  be- 
long to  the  debtor  until  such  time  as  its  exact  amount  could 
be  ascertained,  and  at  the  same  time  not  subject  the  ad- 
ministrator or  executor  to  risk  or  annoyance.    In  order  to 

Vol.  CXXII 8 


114  Appellate  Courts  op  Illinois. 

Vol.  122.  J  Staaland  v.  Thompson. 

prevent  any  assignment  or  transfer  by  an  heir,  legatee  or 
devisee  to  some  one  else  of  his  distributive  share,  legacy  or 
devise  so  as  to  avoid  the  effect  of  serving  the  administrator 
or  executor  with  garnishment  process,  it  was  further  en- 
acted that  such  assignment  or  transfer  should  not  operate 
to  defeat  the  garnishment  unless  the  assignment  or  transfer 
was  reduced  to  writing  and  filed  in  the  office  of  the  clerk 
of  the  County  Court,  out  of  which  letters  testamentary  or 
of  administration  issued,  before  service  of  garnishment  proc- 
ess upon  the  administrator  or  executor.     The  object  and 
purpose  of  the  statute  seem  very  clear  from  a  reading  of  it. 
The  contention  of  appellee  is  that  it  has  no  application  to 
this  case,  for  the  reason  that  Thomas  A.  Thompson  was  the 
owner  by  devise  of  one-sixth  of  the  real  estate  and  that  he 
had  the  right,  at  any  time  while  such  owner  and  before  any 
liens  had  attached,  to  convey  it  to  any  one  he  pleased  in 
the  ordinary  methods  of  conveying  land.    We  are  of  opin- 
ion this  contention  is  not  sound.    Thomas  A.  Thompson's 
interest  in  the  land  was  subject  to  the  power  of  sale  con- 
ferred upon  the  executor.     If  that  power  had  never  been 
exercised  and  the  estate  had  been  wound  up  without  selling 
the  real  estate,  then  the  executor  could  never  have  become 
liable  under  the  garnishment  process,  for  upon  closing  up 
the  estate  there  would  have  been  nothing  in  his  hands  for 
distribution.     Whatever  interest  may  have  vested  in  the 
devisees  under  the  will,  was  subject  to  be  divested  by  the 
exercise  of  the  power  of  sale  conferred  upon  the  executor. 
When  the  sale  occurred,  the   proceeds  of  it   must    pass 
through  the  hands  of  the  executor,  and  in  contemplation  of 
law  all  the  real  estate  of  the  testator  was  subject  to  pass 
through  the  executor's  hands  by  the  exercise  of  the  power 
of  sale  contained  in   the  will.     The  statute  referred  to 
authorizes  the  garnishment  of  executors  and  administrators 
with  respect  to  lands  and  tenements  belonging  to  a  devisee 
or  legatee  under  the  will,  or  heir  or  distributee  of  an  estate, 
as  well  as  moneys,  goods  and  chattels.     It  is  apparent  from 
a  report  of  the  executor  that  a  sale  of  at  least  a  portion  of 
this  real  estate  was  necessary.     If  the  owner  of  it  had  died 
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intestate,  it  would  have  descended  to  his  heirs,  but  their  title 
would  have  been  subject  to  be  divested  by  the  sale  of  it 
for  the  payment  of  debts.  If  Thomas  A.  Thompson  could, 
by  executing  a  deed  and  filing  it  in  the  recorder's  office  in 
this  case,  place  his  interest  in  the  estate  beyond  the  reach 
of  creditors  by  garnishment  process  against  the  executor,  it 
would  defeat  the  object  of  the  statute  in  a  great  number  of 
cases.  In  the  case  under  consideration,  the  power  to  sell 
was  conferred  by  will  instead  of  by  a  decree  of  court. 
True,  the  exercise  of  the  power  was  not  limited  to  the 
necessities  for  paying  debts,  but  was  general  and  could  be 
exercised  according  to  the  best  judgment  of  the  executor 
and  for  the  best  interests  of  the  estate.  No  question  is 
raised  of  the  proper  exercise  of  the  power,  and  we  are  of 
opinion  the  filing  of  the  instrument  of  conveyance  in  the 
office  of  the  clerk  of  the  County  Court  before  service  of 
garnishment  process  upon  the  executor,  was  essential  to 
preserve  the  right  and  title  of  the  grantee  as  against  the 
garnishing  creditors  of  the  grantor.  The  statute  was  in- 
tended to  enable  the  garnisheeing  creditor  to  reach  not 
merely  the  money  or  property  in  the  hands  of  the  adminis- 
trator or  executor  at  the  time  of  serving  him  with  process, 
but  any  money  or  property  that  may,  during  the  administra- 
tion of  the  estate,  come  into  his  hands  for  distribution  to 
tlie  heir,  legatee  or  devisee  when  final  settlement  and  an 
order  for  distribution  is  made,  unless  such  interest  of  the 
heir,  legatee  or  devisee  has  been  assigned  or  transferred 
and  the  evidence  of  it  filed  in  the  office  of  the  clerk  of  the 
County  Court  in  the  manner  required  by  statute.  We  are 
of  opinion  the  $611.37  in  the  hands  of  the  executor  was 
subject  to  the  claims  of  the  garnisheeing  creditors,  and  that 
the  court  erred  in  overruling  the  objections  to  the  executor's 
report  and  ordering  him  to  pay  the  money  to  Theodore 
Thompson.  The  order  and  decree  of  the  Circuit  and 
County  Courts  are,  therefore,  reversed  and  the  cause  re- 
manded for  further  proceedings  in  harmony  with  the  views 
herein  expressed. 

Reversed  and  remanded. 
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Bel  vide  re  Gas  &  Electric  Company  v.  Susanna  Boyer, 
Administratrix. 

Gen.  No.  4,485. 

1.  Assumed  risk— what  not.  The  crossing  of  wires  outside  of  the 
building  in  which  the  deceased  was  working  as  an  engineer  in  charge 
of  the  machinery  thereof,  causing  a  powerful  current  of  electricity  to 
be  diverted  and  brought  into  the  building  on  wires  not  intended  to 
carry  such  a  current,  is  not  one  of  the  ordinary  and  usual  incidents 
connected  with  the  employment  of  the  deceased  and  therefore  is  not 
assumed  by  him. 

2.  Assumed  risk— when  instruction  is  not  erroneous  in  ignoring  de- 
fense of.  An  instruction  is  not  erroneous  in  ignoring  the  defense  of 
assumed  risk  where  the  evidence  claimed  to  support  such  defense  did 
nothing  more  than  tend  to  show  contributory  negligence. 

8.  Contributory  negligence— how  question  of  determined.  The 
question  of  contributory  negligence  is  one  of  fact  to  be  determined  by 
the  jury,  unless  from  the  facts  admitted  or  conclusively  proven  there 
is  no  reasonable  chance  of  different  reasonable  minds  reaching  differ- 
ent conclusions,  in  which  case  it  is  one  of  law  to-  be  determined  by  the 
court. 

4.  Contributory  negligence— what  to  be  considered  in  determining 
question  of.  In  determining  whether  one  who  has  lost  his  life  by  an 
accident  has  been  guilty  of  contributory  negligence,  it  is  only  proper 
to  consider  his  acts  in  connection  with  conditions  as  they  appeared  and 
were  known  at  the  time  of  the  accident,  and  conditions-  not  known 
to  exist  until  after  his  death  should  be  rejected. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Error 
to  the  Circuit  Court  of  Boone  County;  the  Hon.  Arthur  H.  Frost, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1905.  Af- 
firmed.    Opinion  filed  August  1,  1903. 

W.  C.  DeWoLF,  for  plaintiff  in  error. 

Fred  L.  Hunt  and  H.  S.  Hicks,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  defendant  in  error  to  re- 
cover damages  for  the  death  of  James  Boyer,  alleged  to 
have  been  caused  by  the  negligence  of  plaintiff  in  error. 
The  Belvidere  Gas  &  Electric  Company  was  engaged  in 
running  an  electric  plant  in  the  city  of  Belvidere  for  the 
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purpose  of  furnishing  light.  The  deceased  was  its  en- 
gineer and  had  charge  of  the  machinery  in  the  building, 
and  the  men  employed  therein.  The  building  faced  east 
and  was  divided  into  two  rooms  or  apartments.  The  en- 
gines and  dynamos  were  in  the  north  room,  and  the  boil- 
ers in  the  south  one.  Both  rooms  were  lighted  by  drop 
electric  lights.  Between  two  of  the  boilers  was  a  pas- 
sageway about  three  feet  wide  leading  into  the  engine 
room.  On  each  side  of  this  passageway  were  the  brick 
walls  enclosing  the  boilers.  It  was  lighted  by  a  drop  light 
suspended  from  the  ceiling,  the  wire  being  in  two  sections. 
The  end  of  the  first  section  was  some  five  feet  above  the 
brick  floor,  and  to  it  was  attached  a  socket  with  hard  rub- 
ber key-  The  light  was  on  the  second  section.  This  wire 
was  from  eighteen  to  twenty  feet  long,  and  was  attached  to 
the  first  section,  by  means  of  a  porcelain  plug  inserted  in  the 
socket.  The  purpose  of  having  the  wire  so  long  was  that 
the  light  might  be  carried  around  in  front  of  the  boilers 
to  enable  the  firemen  to  see  how  much  water  they  con- 
tained. When  not  being  used,  the  cord  was  hung  on  a 
hook  or  peg  in  the  wall.  On  the  evening  of  January  81, 
1903,  between  five  and  six  o'clock,  John  Tynan,  a  fireman 
employed  by  defendant  in  error,  took  hold  of  this  wire 
and  received  a  shock  which  rendered  him  unconscious  for 
a  short  time.  Boyer,  the  deceased,  was  near  by  at  the  time, 
and  told  another  employe  to  get  the  wire  away  from  Ty* 
nan,  which  he  did,  and  he  and  another  employe  carried 
him  out  of  the  east  door  of  the  boiler  room  to  the  side- 
walk, while  Boyer  telephoned  for  a  doctor.  Tynan  revived 
in  a  short  time  and  Boyer  said  he  would  take  the  wire 
down  so  no  one  else  would  get  hurt.  Tynan  said  to  him, 
"  Look  out  for  that  wire,  it  is  hell."  Boyer  went  into  the 
boiler  room  and  in  some  way  received  the  current  passing 
through  the  wire,  and  was  thereby  killed.  The  trial  of 
the  case  resulted  in  a  verdict  and  judgment  for  plaintiff 
below  for  $4,000,  and  the  defendant  brings  the  case  to  this 
court  by  writ  of  error. 
At  the  close  of  the  plaintiff's  evidence,  and  again  at  the 
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close  of  all  the  evidence,  plaintiff  in  error  requested  the 
court  to  direct  a  verdict  in  its  favor,  and  the  rulings  of  the 
court  i,n  denying  these  requests  are  assigned  for  error.  It 
is  argued,  first,  that  the  evidence  clearly  shows  Boyer's 
death  resulted  from  an  assumed  risk,  and  second,  that  he 
was  guilty  of  such  contributory  negligence  as  to  bar  a  re- 
covery even  though  his  death  did  not  result  from  an  as- 
sumed risk. 

The  proof  shows.  Boyer  had  had  considerable  experience 
with  electrical  machinery  and  had  been  in  the  employment 
of  defendant  in  error  as  engineer  in  its  plant  seven  or 
eight  months  before  his  death.  As  engineer,  he  bad  con- 
trol of  the  machinery.  O'Brien,  a  fireman  who  worked 
for  plaintiff  in  error  at  the  same  time  Boyer  did,  testified 
Boyer's  business  Was  running  the  engines  and  dynamos, 
seeing  that  the  boilers  were  cleaned  and  when  repairs  were 
to  be  made  in  the  room  he  made  them  or  saw  to  their  be- 
ing made.  The  wires  upon  which  the  drop  light  in  ques- 
tion was,  were  intended  to  carry  only  110  volts,  and  when 
everything  was  in  proper  order,  this  is  all  the  current  that 
passed  over  them.  An  investigation  after  Boyer's  death, 
resulted  in  the  discovery  that  on  a  pole  outside  the  build- 
ing, a  wire  carrying  1100  volts  was  crossed  with  the  wire 
from  which  the  current  was  received  for  the  light  in  the 
passageway  in  the  boiler  room.  Friction  of  the  two  wires 
had  worn  the  insulation  so  that  the  wires  came  in  contact, 
making  what  is  termed  a  "ground."  The  result  was  that 
1100  volts  passed  over  the  wires  in  the  boiler  room.  The 
branch  block  of  the  circuit  on  which  the  light  between  the 
boilers  was,  was  near  the  door  leading  from  the  boiler  room 
to  the  street,  the  same  door  through  which  Boyer  passed 
in  going  out  to  where  Tynan  was,  and  in  returning  to  bang 
up  the  wire,  in  attempting  to  do  which  he  was  killed.  The 
lights  on  this  circuit,  seven  or  eight  in  number,  were  con- 
nected with  the  current  by  a  plug  to  this  branch  block  near 
the  door.  By  removing  the  plugs  the  current  was  cut  off 
and  the  wires  on  that  circuit  became  dead.  In  the  engine 
room  was  the  switchboard  from  which  all  current  from 
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the  plant  could  be  cut  off.  When  Tynan  took  hold  of  the 
wire  and  received  the  shock,  all  the  lights  in  the  boiler 
room  went  out.  Sargent,  an  employe  of  plaintiff  in  error 
and  the  only  eye-witness  to  the  accident  to  Boyer,  testified 
that  the  lights  from  the  engine  room  shone  through  the 
door  at  the  end  of  the  passageway  between  the  boilers  and 
lighted  it  up  to  some  extent.  He  says  he  saw  Boyer  at- 
tempt to  take  down  the  extension  uand  it  seemed  to  draw 
him  right  up  there.  *  *  *  He  was  reaching  for  the 
plug;  he  knew  enough  not  to  take  hold  of  the  wire." 

We  do  not  think  the  contention  of  plaintiff  in  error  that 
Boyer' s  death  resulted  from  an  assumed  risk  is  sustained 
by  the  proof.  The  crossing  of  wires  outside  the  building 
where  Boyer  was  employed  by  which  a  powerful  current  of 
electricity  was  diverted  and  brought  into  the  building  on 
wires  not  intended  to  carry  a  dangerous  current,  was  not 
one  of  the  ordinary  and  usual  incidents  of  the  business,  nor 
does  the  proof  show  deceased  knew  of  the  cause  nor  the  ex- 
tent of  the  danger  when  he  attempted  to  remove  the  ex- 
tension wire.  "An  employe  does  not  assume  all  the  risks 
incident  to  his  employment,  but  only  such  as  are  usual, 
ordinary,  and  remain  so  incident  after  the  master  has  taken 
reasonable  care  to  prevent  or  remove  them,  or  if  extraordi- 
nary, such  as  are  so  obvious  and  expose  him  to  danger  so 
imminent  that  an  ordinarily  prudent  and  careful  man 
would  anticipate  injury  as  so  probable  that  in  view  of  it  he 
would  not  enter  upon  or  remain  in  the  employment."  C. 
&  A.  R.  R.  v.  House,  172  111.  601.  The  servant  has  a  right 
to  assume  that  the  master  has  and  will  continue  to  perform 
the  duty  he  owes  the  servant  to  use  the  care  and  vigilance 
required  by  law  to  furnish  and  keep  the  place  where  the 
employe  is  required  to  work  reasonably  safe.  "It  is  these 
risks  alone,  which  cannot  be  obviated  by  the  adoption  of 
reasonable  measures  of  precaution  by  the  master,  that  the 
servant  assumes.  The  law  is,  that  the  servant  does  not 
assume  risks  that  are  unreasonable  or  extraordinary;  nor 
risks  that  are  extrinsic  to  the  employment;  nor  risks  of  the 
master's  own  negligence."  City  of  LaSalle  v.  Kostka,  190 
IH.  130. 
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While  the  proof  shows  men  had  received  shocks  from  the 
wire  that  caused  Boyer's  death  two  or  three  days  before 
his  death  occurred,  and  that  Boyer  knew  of  this,  it  further 
shows  the  shocks  were  not  of  a  serious  nature  before  the 
one  received  by  Tynan,  and  further,  that  the  conditions 
which  caused  tliese  shocks  to  the  men  were  not  known  to 
any  one  whose  employment  was  inside  the  building  until 
after  Boyer's  death.  The  fact  that  persons  handling  the 
wire  received  slight  shocks,  might  indicate  that  the  insula- 
tion on  the  wires  was  worn  and  defective  without  appris- 
ing one  of  the  fact  that  they  had  come  in  contact  with  a 
wire  outside,  which  was  carrying  a  powerful  current.  In 
Consolidated  Coal  Co.  v.  Haenni,  146  111.  614,  the  court  in 
discussing  the  question  of  the  right  of  a  person  to  recover 
for  an  injury  received  while  using  machinery  which  the  in- 
jured party  knew  to  be  defective,  said,  that  before  he  could 
be  held  to  assume  the  risk  incident  to  its  use,  "Not  only 
the  defects,  but  the  dangers  must  be  known  to  him."  This 
language  was  quoted  with  approval  in  Union  Show  Case 
Company  v.  Blindauer,  175  111.  325. 

The  second  proposition  urged  by  plaintiff  in  error  as 
ground  for  reversal  of  this  judgment  is,  that  Boyer  was 
guilty  of  contributory  negligence.  The  line  of  distinction 
between  what  is  an  assumed  risk  and  contributory  negli- 
gence is  not  always  clear  and  well  defined.  Some  authori- 
ties use  the  terms  interchangeably,  while  others  endeavor 
to  preserve  the  distinction.  Thompson  in  his  work  on 
Negligence,  vol.  4,  sec.  4611,  says:  u  The  two  subjects  lie 
close  to  each  other  and  in  some  cases  blend;  but  in  other 
cases  they  are  distinct  subjects."  The  rule  is  that  whether 
the  plaintiff,  or  the  person  in  charge,  on  account  of  whose 
death  or  injury  the  suit  is  brought,  was  negligent,  is  a 
question  of  fact  to  be  determined  by  the  jury.  In  Wabash 
Ky.  Co.  v.  Brown,  152  111.  4S4,  it  was  held  that  there  is  an 
exception  to  this  rule  "where,  from  the  facts  admitted  or 
conclusively  proven,  there  is  no  reasonable  chance  of  dif- 
ferent reasonable  minds  reaching  different  conclusions." 
Under  such  circumstances  it  was  held  negligence  may  be- 
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come  a  question  of  law.  This  doctrine  has  been  cited  ap- 
provingly in  many  subsequent  cases.  In  Block  v.  Swift  & 
Co.,  161  111.  107,  it  was  said:  "  If  negligence  may  or  may 
not  result  from  the  facts  proved,  the  question  is  for  the 
jury;  but  if  a  conclusion  of  negligence  necessarily  results 
from  the  facts,  the  court  may  say,  as  a  matter  of  law,  that 
such  facts  establish  negligence."  In  West  Chicago  St.  Ky. 
Co.  v.  Liderman,  187  111.  463,  the  Supreme  Court  quoted 
with  approval  the  following  from  Beach  on  Contributory 
Negligence:  "When  facts  are  unchallenged,  and  are  such 
that  reasonable  minds  could  draw  no  other  inference  or 
conclusion  from  them  than  that  the  plaintiff  was  or  was 
not  at  fault,  then  it  is  the  province  of  the  court  to  deter- 
mine the  question  of  contributory  negligence  as  one  of  law, 
and  when  the  case  is  all  against  the  plaintiff  there  may 
properly  be  a  non  suit;  but  in  the  language  of  Mr.  Field, 
'to  justify  a  non  suit  on  the  ground  of  contributory  negli- 
gence the  evidence  against  the  plaintiff  should  be  so  clear 
as  to  leave  no  room  for  doubt,  and  all  material  facts  must 
be  conceded  or  established  beyond  controversy.' "  The  evi- 
dence in  this  record  does  not  bring  the  case  within  the  rule 
that  would  justify  a  trial  court  in  determining  as  a  matter 
of  law  that  the  deceased  was  guilty  of  contributory  negli- 
gence. It  may  be,  if  it  appeared  from  the  evidence  that  he 
knew  the  actual  conditions  as  they  existed  at  the  time, 
it  would  have  been  negligence  in  him  to  have  attempted 
to  remove  the  extension  plug  without  having  first  discon- 
nected the  circuit  at  the  branch  block.  But  the  evidence 
is  that  he  did  not  know  the  powerful  current  from  the  wire 
outside  was  passing  over  the  wires  in  the  boiler  room. 
This  discovery  was  made  after  his  death.  The  slight  shocks 
to  men  before,  and  the  severe  shock  to  Tynan  the  day  of, 
and  just  a  few  minutes  before,  Boyer's  death,  was  sufficient 
to  and  did  cause  him  to  conclude  that  the  wire  was  unsafe 
and  should  be  removed.  The  nature  and  extent  of  the 
danger  he  did  not  know  however.  Whether  he  acted  with 
due  care  and  caution  under  the  circumstances  was  a  ques- 
tion of  fact  for  the  jury.    The  mere  fact  that  Tynan  re- 
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ceived  a  severe  shock  would  not  necessarily  prove  that  a 
deadly  current  was  passing  over  the  wire.  Before  that 
time  other  men  had  received  shocks  not  of  a  serious  nature 
from  the  same  wire.  The  proof  shows,  and  it  is  also  a  mat- 
ter of  common  knowledge,  that  some  men  are  much  more 
sensitive  to  the  effects  of  electrical  currents  than  others. 
The  proof  further  shows  that  it  would  be  safe  to  handle  or 
move  the  porcelain  plug  with  which  the  extension  was 
made  if  the  plug  was  in  good  condition,  even  with  the  high 
voltage  on  the  wire,  if  in  doing  so  the  hand  came  in  Con- 
tact only  with  the  plug  and  hard  rubber  key,  both  being 
non-conductors.  The  evidence  further  shows  that  imme- 
diately after  the  accident  to  Boyer,  it  was  discovered  that  a 
portion  of  the  porcelain  plug  was  broken  off,  exposing  the 
head  of  a  screw  which  held  the  two  parts  together.  While 
the  evidence  on  that  subject  is  not  clear,  it  tends  to  show 
that  Boyer  did  not  take  hold  of  the  wire  but  of  the  plug, 
and  it  is  entirely  possible  that  in  doing  so  his  hand  camo 
in  contact  with  the  exposed  screw-head.  There  is  no  evi- 
dence as  to  how  long  the  broken  condition  of  the  plug  ex- 
isted before  the  accidenc.  If  the  duty  of  the  deceased  to 
repair  inside,  included  lamps  as  well  as  machinery  which 
was  his  especial  charge,  before  he  could  be  held  to  be  neg- 
ligent in  failing  to  have  the  defective  plug  replaced  by  a 
perfect  one,  it  must  appear  that  he  either  knew  of  the  de- 
fect, or  that  it  had  existed  for  such  a  length  of  time  that 
he  ought  to  have  known  it  For  aught  that  appears  the 
plug  was  in  good  condition  before  Boyer  received  the 
shock.  It  may  have  been  broken  at  the  time  Tynan  re- 
ceived the  shock  or  at  the  time  Boyer  was  killed.  At  any 
rate,  there  is  not  the  slightest  evidence  that  Boyer  knew 
or  might  reasonably  have  known  of  the  defect.  If  it  be 
said  that  he  should  have  observed  if  it  was  broken  at  the 
time  the  accident  occurred  to  Tynan,  the  answer  is  the 
light  in  the  passageway  where  the  plug  was,  was  poor.  It 
was  only  such  as  came  through  the  doorway  from  the  en- 
gine room  and  would  not  afford  a  very  good  opportunity 
for  seeing  such  an  object     It  is  argued  he  knew  about  the 
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branch  block  in  the  boiler  room,  and  that  on  the  removal 
of  the  plug  from  it,  it  would  shut  off  the  current  from  the 
wire  and  the  entire  circuit  it  was  on;  also  that  he  knew 
how,  by  means  of  switches  in  the  engine  room,  all  current 
from  the  plant  could  be  shut  off,  and  that  it  was  negligence 
in  him  not  to  have  adopted  one  of  these  methods  before  at- 
tempting to  remove  the  extension  wire.  "Where  two  meth- 
ods of  doing  a  thing  exist,  each  of  which  is  supposed  to  be, 
and  so  far  as  known  is,  reasonably  safe  for  doing  the  work, 
it  cannot  be  said  necessarily  that  a  party  injured  by  reason 
of  some  unknown  defect  in  the  appliances  used  in  the 
method  adopted,  was  negligent  in  not  adopting  the  other 
method. 

The  proof  shows  the  instantaneous  going  out  of  all  the 
lights  on  a  circuit  under  the  circumstances  these  did  when 
the  accident  occurred  to  Tynan,  ordinarily  indicated  that 
both  fuses  in  the  branch  block  had  burned  out  and  the 
wires  were  dead;  but  the  evidence  further  shows  that  this 
is  not  always  the  case.  If  one  fuse  is  weaker  than  the 
other,  it  may  burn  out  while  the  stronger  one  remains  in- 
tact. The  burning  of  one  fuse  will  cause  the  lights  on  that 
circuit  to  go  out,  but  the  wire  connected  by  the  sound  fuse 
will  continue  to  carry  the  current.  It  is  argued  from  this 
that  Boyer,  as  a  man  of  experience  with  electrical  ma- 
chinery and  appliances,  must  have  known  these  things  and 
was  negligent  in  attempting  to  move  the  wire  without  first 
disconnecting  it  at  the  branch  block  or  the  switchboard  in 
the  engine  room.  We  have  before  stated  the  evidence  tends 
to  show  he  attempted  to  do  the  work,  not  b}r  handling  the 
wire  but  by  removing  the  extension  plug,  which  the  proof 
further  shows  could  have  been  safely  handled  if  it  had  been 
in  perfect  condition,  without  resort  to  the  use  of  a  wooden 
ladder,  or  without  putting  on  rubber  gloves,  which  the 
superintendent  testified  the  plant  was  supplied  with,  but 
which  Sargeant,  who  was  in  the  employ  of  plaintiff  in  error 
in  the  plant  two  and  a  half  years  and  was  working  there 
at  the  time  Boyer  was  killed,  says  he  never  saw  there. 
Under  all  the  circumstances,  we  conclude  the  question 
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whether  Boyer's  negligence  contributed  to  cause  his  death 
was  properly  submitted  to  the  jury  to  be  determined  as  a 
question  of  fact.  "  Contributory  negligence  is  a  want  of 
ordinary  care  upon  the  part  of  a  person  injured  by  the  ac- 
tionable negligence  of  another,  combining  and  concurring 
with  that  negligence,  and  contributing  to  the  injury  as  a 
proximate  cause  thereof,  without  which  the  injury  would  not 
have  occurred."  2  Am.  &  En^.  Encj\,  371-  Briefly  defined, 
it  is  a  failure  to  exercise  ordinary  care.  What  is  ordinary 
care  must  necessarily  vary  with  the  surrounding  circum- 
stances. Our  Supreme  Court  has  defined  it  to  mean,  that 
care  which  a  reasonably  prudent  and  cautious  person  would 
take  to  avoid  injury,  under  like  circumstances.  Chicago 
City  Ry.  Co.  v.  Dinsmore,  162  111.  658;  Chicago,  St.  Louis 
&  Pittsburg  R.  R.  Co.  v.  Hutchinson,  120  111.  5S7.  When 
the  defendant  is  guilty  of  negligence,  ordinary  diligence  is 
all  that  is  required  of  plaintiff  to  entitle  him  to  recover.  L 
C.  R.  R.  Co.  v.  Shultz,  64  111.  172.  It  will  not  do  in  de- 
termining whether  deceased  was  negligent,  to  consider  his 
acts  in  connection  with  conditions  not  known  to  exist  until 
after  his  death.  This  question  can  only  be  properly  deter- 
mined from  conditions  as  they  appeared  and  so  far  as  known 
at  the  time.  In  vol.  1  of  Thompson's  Commentaries  on 
The  Law  of  Negligence,  sec.  173,  it  is  said :  "  It  must  here 
be  remembered  that  what  is  termed  ordinary  care  is  not  an 
absolute,  but  a  varying  circumstance,  depending  upon  the 
existence  of  each  particular  case,  always  proportioned  to 
the  risk  to  be  avoided.  *  The  test  of  contributory  negli- 
gence or  want  of  due  care  is  not  always  found  in  the  failure 
to  exercise  the  best  judgment,  or  to  use  the  wisest  precau- 
tion. Some  allowance  may  be  made  for  the  influences 
which  ordinarily  govern  human  action,  and  what  would, 
under  some  circumstances  be  want  of  reasonable  care,  might 
not  be  such  under  others; '  but  it  is  to  consider  whether  a 
prudent  person,  in  the  same  situation  and  having  the 
knowledge  possessed  by  the  one  in  question,  would  do 
the  alleged  negligent  act."  In  Laufer  v.  Bridgeport  Trac- 
tion Co.,  68  Conn.  475  (37  L.  R.  A.  533),  it  is  said :     "  In 


Second  District — A.  D.  1905.  125 

Belvidere  Gas  &  Electric  Co.  v.  Boyer. 

every  case  where  the  inquiry  is  whether  or  not  a  party  has 
acted  with  due  care,  the  trior  must  apply  the  standard  of 
the  ordinarily  prudent  man.  What  would  a  man  of  ordi- 
nary prudence  have  done  situated  as  this  party  was  ?  And, 
in  answering  that  question,  it  is  the  duty  of  the  trior  to 
take  into  consideration  every  known  circumstance  which 
might  rightfully  or  reasonably  have  influenced  his  conduct 
in  that  situation."  The  Supreme  Court  of  Nebraska  said 
in  Brotherton  v.  Manhattan  Bsach  Improvement  Co.,  33  L. 
K.  A.  598:  "Negligence  is  the  failure  to  exercise  such 
care,  prudence  and  forethought  as,  under  the  circumstances, 
duty  requires  should  be  given  and  exercised.  It  is  the 
omission  to  do  something  which  a  reasonable  man,  guided 
by  those  considerations  which  ordinarily  regulate  the  con- 
duct  of  human  affairs,  would  do,  or  doing  something  which 
a  prudent  and  reasonable  man  would  not  do."  In  Labatt  on 
Master  and  Servant,  the  author  says  (vol.  1,  sec.  328):  "  The 
standard  which  a  servant  is,  like  any  other  person,  required 
to  satisfy  in  doing  the  acts  which  a  performance  of  his 
duties  involve,  is  that  expressed  by  the  phrases  '  ordinary 
care*  or  L ordinary  care-  and  diligence,*  or  'reasonable  and 
ordinary  care,'  or  '  ordinary  diligence  or  common  prudence/ 
He  is  bound  to  exercise  that  degree  of  care  which  a  reason- 
ably prudent  person  would  use  in  order  to  avoid  being  in- 
jured, or  which  might,  under  the  given  circumstances,  be 
reasonably  expected  of  an  ordinarily  prudent  person."  In 
Cicera  St.  Ky.  Co.  v.  Meixner,  160  111.  320,  it  was  held  that 
whether  one  has  exercised  due  care  and  caution  is  to  be 
determined  from  the  particular  circumstances  in  each  case. 
In  N.  C.  S.  R.  R  Co.  v.  Eldridge,  151  111.  542,  our  Supreme 
Court  said:  "Where  the  party  injured,  at  the  time  of  the 
injury,  is  in  the  exercise  of  ordinary  care,  no  contributory 
negligence  is  legally  attributable  to  him,  although  he  may 
not  have  been  in  the  exercise  of  the  highest  degree  of  care." 
In  addition  to  the  other  facts  and  circumstances  in  evidence, 
the  natural  instincts  of  self-preservation  possessed  by  all 
normal  human  beings  in  the  possession  of  their  faculties, 
and  the  desire  to  avoid  physical  pain  and  death  when  it  can 
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be  done  at  discretion,  are  also  elements  proper  to  be  con- 
sidered by  the  jury.  C.  &  E.  I.  R.  R.  Co.  v.  Hines,  132  111. 
161;  Broad  bent  v.  0.  &  Gk  T.  Ry.  Co.,  64  111.  App.  231. 

It  is  not  denied  that  plaintiff  in  error  was  negligent  in  al- 
lowing the  two  wires  on  the  same  pole,  one  carrying  a  high 
and  the  other  a  low  current,  to  come  in  contact.  The 
question  whether  Boyer  was  guilty  of  contributory  negli- 
gence was  one  of  fact  properly  submitted  to  the  jury.  The 
jury  found  against  plaintiff  in  error  on  this  proposition, 
and  we  do  not  think  it  can  be  said  the  verdict  is  so  con- 
trary to  the  evidence  in  that  regard  as  to  justify  a  rever- 
sal on  that  ground. 

jCom plaint  is  made  of  instructions  one  and  two  given  for 
defendant  in  error.  The  first  instruction  is  admitted  to 
state  a  correct  proposition  of  law,  and  we  think  it  not  in- 
applicable to  the  facts  proven,  nor  misleading  to  the  jury. 

Defendant  in  error's  second  instruction  related  to  the 
measure  of  damages,  and  as  offered  was  a  copy  of  an  in- 
struction approved  in  I.  C.  R.  R.  Co.  y.  Gilbert,  157  111. 
354.  It  told  the  jury  if  they  found  from  the  evidence  that 
the  defendant  was  guilty  of  the  negligence  charged  in  the 
declaration,  and  that  said  negligence  caused  the  death  of 
Boyer,  then  plaintiff  was  entitled  to  recover  for  the  benefit 
of  the  next  of  kin  of  the  deceased,  such  pecuniary  damages 
as  the  proof  showed  they  had  sustained.  The  court  modi- 
fied the  instruction  by  inserting  after  the  first  clause,  "  and 
that  the  deceased,  Boyer,  was  in  the  exercise  of  ordinary 
care  for  his  own  safety  at  the  time  in  question."  The  com* 
plaint  made  of  this  instruction  is  that  it  omits  the  element 
of  assumed  risk,  which  was  one  of  the  defenses  in  the  case. 
In  Terra  Cotta  Lumber  Co.  v.  Hanley,  214  111.  243,  the  Su- 
preme Court  held  two  instructions  given  for  plaintiff  were 
erroneous  for  the  reason  that  they  omitted  the  element  of 
assumed  risk,  which  was  one  of  the  defenses.  The  first  of 
the  instructions  in  that  case,  was,  that  if  the  jury  believed 
from  the  evidence  plaintiff  had  made  his  case  as  laid  in  his 
declaration  or  in  some  count  thereof,  they  should  find  for 
the  plaintiff.    The  second  was  that,  if  the  jury  believed 
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from  the  evidence  plaintiff,  while  in  the  exercise  of  ordi- 
nary care,  was  injured  by  or  in  consequence  of  defendant's 
negligence  as  charged  in  the  declaration,  then  the  jury 
should  find  the  defendant  guilty.     The  negligence  charged 
in  that  case  was  the  improper  construction  and  unsafe  con- 
dition of  a  scaffold  on  which  appellee  was  at  work,  when 
it  fell  and  injured  him,  and  the  Supreme  Court  say  the  evi- 
dence offered  by  defendant  tended  to  show  the  plaintiff 
assisted  in  the  construction  of  the  scaffold  and  knew  as 
well  or  better  than  defendant  its  condition,  and  further  say 
the  evidence  fairly  tended  to  support  the  view  that  the 
risk  of  being  injured  by  the  falling  of  the  scaffold  was 
assumed  by  the  plaintiff.     The  Supreme  Court  held  the  in- 
structions for  plaintiff  eliminated  the  question  of  assumed 
risk,  which  was  one  of  the  defenses  relied  on,  and  say :  "The 
jury,  if  they  followed  either  of  said  instructions,  might 
have  found  the  averment  of  one  or  both  counts  of  the  dec- 
laration to  have  been  fully  established  by  the  evidence 
and  based  their  verdict  thereon,  although  they  believed, 
from  the  evidence,  the  plaintiff  assumed  the  risk  of  being 
injured  from  the  falling  of  the  said  scaffold."    We  do  not 
think  it  can  be  said  that  the  evidence  in  this  case  fairly 
tended  to  show  that  deceased's  injury  resulted  from  one 
of  the  ordinary  or  usual  risks  of  the  business   assumed 
by  him  when  he  engaged  in  the  employment  he  was  in  at 
the  time  of  his  death.     In  so  far  as  the  testimony  tended 
to  support  the  defense  of  assumed  risk,  the  most  that  can 
be  said  of  it  is  that  it  did  no  more  than  tend  to  show  that 
deceased,  with  knowledge  that  the  wire  was  dangerous, 
attempted  to  handle  and  remove  it.    This  would  constitute 
no  more  than  contributory  negligence,  and  upon  that  prop- 
osition the  jury  were  elaborately  instructed.     Appellant's 
first  instruction  told  the  jury  that  a  servant  assumed  all 
ordinary  risks  of  his  employment,  and  in  addition  thereto, 
all  special  risks  known  by  him  or  which  he  could  have 
known  by  the  exercise  of  reasonable  diligence,  and  that  if 
Boyer  knew  the  wire  which  killed  him  was  dangerous,  and 
that  handling  it  would  be  attended  with  danger,  then  he 
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must  be  held  to  have  assumed  the  risk  and  no  recovery 
could  be  had.  Eighteen  other  instructions  were  given  for 
appellant,  and  the  jury  were  told  repeatedly  that  if  Boyer 
knew  how  to  render  the  wire  harmless  by  removing  the 
plugs  from  the  switchboard,  or  if  he  knew  of  and  could 
have  adopted  a  safe  method  of  handling  the  wire,  but  chose 
a  dangerous  one,  or  if  he  knew  it  was  defective  and  heavily 
charged  with  electricity  before  attempting  to  remove  it,  or 
if  he  placed  himself  voluntarily  in  a  well-known  place  of 
dinger,  or  if  he  did  not  use  the  care  and  caution  of  an 
ordinarily  prudent  man,  then  in  any  of  these  events  there 
could  be  no  recovery.  The  jury  were  further  told  by  in- 
structions for  appellant  that  the  plaintiff  was  required  to 
prove  not  only  defendant's  negligence,  but  that  the  de- 
ceased could  not,  by  the  exercise  of  ordinary  care,  have 
avoided  the  injury.  The  instructions  given  for  defendant 
cover  seven  printed  pages  of  the  abstract,  and  told  the  jury 
over  and  over  that  it  was  necessary  to  authorize  a  verdict 
of  guilty  that  plaintiff  should  prove  that  deceased  was  in 
the  exercise  of  ordinary  care  and  caution  for  his  safety; 
also  that  if  he  knew  of  the  defective  or  dangerous  condition 
of  the  wire  before  or  at  the  time  he  attempted  to  remove 
it,  there  could  be  no  recovery.  In  view  of  the  evidence, 
and  taking  the  instructions  altogether,  we  are  of  opinion 
the  omission  of  the  element  of  assumed  risk  from  appellee's 
second  instruction,  supplied  as  it  was  b\'  appellant's  first 
instruction,  was  not  so  prejudicial  to  appellant  as  to  require 
a  reversal  of  this  judgment.  The  court  refused  six  instruc- 
tions asked  by  appellant,  and  this  is  assigned  for  errror- 
We  are  of  opinion  that  all  of  them  proper  to  be  given  were 
covered  by  the  nineteen  instructions  given  on  appellant's 
behalf.  Believing  there  is  no  reversible  error  in  the  record, 
the  judgment  is  affirmed. 

Affirmed* 
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Herbert  Russell  Searl,  et  ah,  v.  Winifred  H.  Searl, 

et  al. 

Gen.  No.  4,545. 

1.  Solicitor's  fees — when  should  be  apportioned  in  partition  pro- 
ceeding. Solicitor's  fees  of  the  complainant  are  properly  apportioned 
among  parties  to  a  partition  proceeding  where  there  was  no  substantial 
defense  interposed;  and  the  examination  and  approval  by  defendant's 
counsel  of  the  various  steps  taken  in  the  cause,  together  with  the  inter- 
rogatories of  the  widow  concerning  her  dower  right,  none  of  which 
were  in  hostility  to  the  relief  sought,  does  not  constitute  such  a  defense. 

Partition  proceeding.  Appeal  from  the  Circuit  Court  of  Stark 
County ;  the  Hon.  Leslie  D.  Puterbauoh,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1905.  Reversed  and  remanded  with 
directions.    Opinion  filed  August  1,  1005. 

Victor  G.  Fuller,  Guardian  ad  litem,  and  Quinn  & 
Quinn,  for  appellants. 

Charles  K.  Ladd  and  Allen  P.  Miller,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  for  partition  of  certain  real  estate 
and  the  assignment  of  homestead  and  dower  therein.  The 
widow  and  two  minor  children  were  complainants,  and  the 
defendants,  appellees  here,  are  two  adult  children  of  the 
deceased  owner,  by  a  former  wife.  The  only  question 
raised  for  decision  by  the  assignments  of  error  is  the  re- 
fusal of  the  trial  court  to  apportion  complainants'  solici- 
tors' fees  against  all  the  tenants  in  common.  The  master 
reported  that  complainants  were  entitled  to  have  the  fee 
apportioned,  and  that  the  proof  showed  $(>00  to  be  a  rea- 
sonable fee.  Appellees  filed  exceptions  to  this  report  of 
the  master.  The  court  sustained  the  exceptions  and  re- 
fused to  apportion  the  solicitors'  fee,  and  complainants 
below  appealed. 

It  appears  from  the  record  that  the  interests  of  all  the 
parties  to  this  proceeding  were  correctly  set  up  in  the  bill. 
The  answer  filed  by  defendants  did  not  deny  any  of  the 
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material  allegations  of  the  bill,  and  the  decree  was  in  strict 
conformity  with  its  averments,  no  defense  being  inter- 
posed or  attempted  on  the  part  of  appellees.  It  further 
appears  from  the  record  that  appellees  and  the  widow  had 
some  personal  differences  prior  to  the  commencement  of 
this  suit,  and  that  within  a  few  days  after  thejdeath  of 
their  father,  appellees  left  their  home  and  had  been  es- 
tranged from  their  step-mother,  the  widow,  since.  They 
saw  fit  to  employ  counsel  to  represent  them.  Section  40, 
chapter  106,  Hurd's  Revised  Statutes,  reads:  u  In  all  pro- 
ceedings for  the  partition  of  real  estate,  when  the  rights 
and  interests  of  all  the  parties  in  interest  are  properly  set 
forth  in  the  petition  or  bill,  the  court  shall  apportion  the 
costs,  including  the  reasonable  solicitor's  fee,  among  the 
parlies  in  interest  in  the  suit,  so  that  each  party  shall  pay 
his  or  her  equitable  portion  thereof,  unless  the  defendants, 
or  some  one  of  them,  shall  interpose  a  good  and  substan- 
tial defense  to  said  bill  or  petition.  In  such  case  the  party 
or  parties  making  such  substantial  defense  shall  recover 
their  costs  against  the  complainant,  according  to  equity." 
Under  the  facts  disclosed  by  this  record  is  it  equitable  to 
apportion  any  portion  of  complainants'  solicitors'  fees 
against  appellees?  The  rule  announced  by  our  Supreme 
'Court  is  that  if  the  defense  interposed  is  frivolous  or  merely 
formal  or  vexatious,  or  is  not  made  in  good  faith  and  on 
reasonable  ground,  it  does  not  defeat  the  right  to  have  the 
solicitor's  fee  apportioned  among  all  the  tenants  in  com- 
mon. Bliss  v.  Seeley,  191  111.  461;  Metheny  v.  Bohn,  164 
111.  495;  Walker  v.  fink,  159  111.  323.  In  the  case  at  bar 
there  was  no  defense.  Every  step  in  the  proceeding  seems 
to  have  met  with  the  approval  of  the  solicitors  for  the  de- 
iendants  and  bears  their  O.  K.  All  appellees'  counsel  ap- 
pear to  have  done,  except  merely  to  look  over  and  approve 
each  step  taken  in  the  proceeding,  was  to  interrogate  the 
widow,  concerning  her  homestead  right.  This  was  claimed 
in  the  bill,  admitted  in  the  answer  and  the  testimony  clearly 
showed  she  was  entitled  to  it. 
It  is  not  required  ;thut  the  "substantial  defense"  men- 
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tioned  in  the  statute  should  be  sustained  in  order  to  defeat 
the  right  of  complainant  to  have  the  solicitors'  fee  appor- 
tioned between  all  the  parties,  but  the  defense  must  be 
interposed  in  good  faith  or  it  must  appear  to  the  court  that 
there  was  some  substantial  reason  for  defendants  to  employ 
counsel  to  look  after  and  protect  their  interests.  This  is  the 
substantial  effect,  as  we  understand  it,  of  McMullen  v. 
Reynolds,  209  111.  504.  That  case  is  much  relied  on  by 
appellees  to  sustain  the  decree  of  the  court  in  refusing  to 
apportion  the  solicitors'  fee.  We  do  not  understand  that 
case  to  go  to  the  extent  of  holding  that  defendants  in  a  par- 
tition suit,  where  the  bill  correctly  describes  the  real  estate 
and  the  interests  of  all  the  parties,  may,  by  employing 
counsel  and  without  making  any  defense  whatever,  defeat 
the  right  of  complainants  to  have  the  solicitors'  fee  appor- 
tioned according  to  the  statute.  In  the  McMullen  case  the 
tenants  in  common,  by  agreement,  partitioned  among  them- 
selves a  portion  of  the  real  estate,  but  were  unable  to  agree 
upon  a  division  of  the  remainder  of  it,  and  one  of  them 
filed  a  bill  for  partition.  The  bill  correctly  set  out  the 
interests  of  the  parties  in  the  premises,  and  defendants  an- 
swered admitting  complainant  was  entitled  to  the  interest 
she  claimed  in  her  bill  and  to  have  partition  thereof.  They 
also  claimed  in  their  answer  that  they  were  willing  to  have 
their  interests  set  off  to  them  jointly,  and  appeared  before 
the  master  by  counsel  and  requested  that  this  be  done. 
When  the  commissioners  were  appointed  to  make  partition, 
one  of  them  was  selected  at  the  suggestion  of  complainant, 
one  at  the  suggestion  of  defendants,  and  one  was  the  selec- 
tion of  the  court.  There  were  numerous  conferences  be- 
tween the  parties  and  their  respective  solicitors  and  some 
with  the  commissioners,  in  an  endeavor  to  agree  upon  the 
portion  ot  the  premises  to  be  set  off  to  complainant.  It  ap- 
pears she  was  anxious  to  secure  the  largest  amount  of  the 
real  estate  she  could,  and  even  after  the  commissioners  had 
agreed  on  what  they  should  allot  to  her,  her  counsel  endeav- 
ored to  induce  them  to  give  her  a  larger  portion  than  they 
had  decided  to  give  her,  or  than  was  subsequently  alloted 
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to  her.  In  disallowing  an  apportionment  of  solicitors'  fees, 
the  court  say:  "While  in  a  proper  case  the  statute  permit- 
ting a  solicitor's  fee  to  be  taxed  as  costs  and  apportioned 
among  the  parties  in  interest  is  a  wholesome  law,  in  many 
cases,  if  recklessly  applied  by  the  courts,  it  would  work  a 
great  hardship.  The  fact  an  answer  is  filed  or  a  frivolous 
defense  interposed  should  not  be  allowed  to  defeat  the  oper- 
ation of  the  statute,  if  the  bill  or  petition  sets  forth  the 
rights  and  interests  of  the  parties  correctly.  Still,  when 
the  court  can  see  that  it  is  necessary  for  the  defendants  to 
have  counsel  to  protect  their  interests  and  to  insure  a  just 
partition  of  their  estate,  and  that  the  solicitor  of  the  com- 
plainant represents  alone  the  interests  of  the  complainant, 
and  that  it  would  be  inequitable  to  require  the  defendants 
to  pay  their  own  counsel  and  contribute  towards  the  pay- 
ment of  complainant's  counsel  also,  the  court  should  not 
tax  complainant's  solicitor's  fee  as  costs  and  apportion  the 
same  among  the  parties  in  interest  in  the  suit."  This  record 
discloses  no  step  taken  by  complainants  in  the  whole  pro- 
ceeding that  was  hostile  or  unfair  to  appellees.  No  at- 
tempt was  made  by  any  of  the  complainants  in  the  bill  to 
secure  any  advantage  of  appellees  or  any  right  or  share  in 
the  premises,  except  that  described  and  mentioned  in  the 
bill.  In  that  respect  this  record  differs  materially  from  the 
McMullen  case.  No  necessity  can  be  seen  from  this  record 
for  appellees  employing  counsel  to  protect  their  interests,  as 
they  were  never  attacked  nor  threatened.  To  render  the 
suit  amicable  in  the  sense  that  will  defeat  the  right  to 
apportion  the  solicitors'  fees,  it  is  not  sufficient  merely  that 
there  may  be  some  ill  feeling  existing  between  complainants 
and  defendants,  but  there  must  be  something  attempted  or 
sought  by  the  complainants  which  the  defendants  question 
or  object  to.  It  may  be  thought  prudent  and  the  exercise 
of  good  business  judgment  where  the  personal  relations  are 
such  as  existed  between  the  complainants  and  defendants  in 
this  case,  for  defendants  to  employ  counsel  to  see  that  the 
proceedings  are  regular  and  no  advantage  taken  or  sought; 
but  this  would  not  justify  a  court  in  refusing  to  apportion 
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the  solicitors'  fee,  unless,  as  said  in  the  MeMullen  case,  "The 
court  can  see  that  it  is  necessary  for  the  defendants  to  have 
counsel  to  protect  their  interests  and  to  insure  a  just  par- 
tition of  their  estate,  and  that  the  solicitor  of  the  complain- 
ant represents  alone  the  interests  of  the  complainant." 
Where  the  solicitor  for  the  complainant  fairly  and  honestly 
represents  the  interests  of  all  the  parties  in  the  premises 
sought  to  be  partitioned,  there  is  no  necessity  for  defendants 
employing  counsel.  If,  notwithstanding  there  is  no  neces- 
sity for  it,  defendants  should  conclude  it  would  be  wise  to 
have  their  own  counsel  watch  the  proceedings,  we  see  no 
hardship  in  their  being  required  to  pay  counsel  so  employed 
by  them,  in  addition  to  their  proportion  of  the  fee  of  the 
solicitor  for  complainant.  Such  employment  requires  but 
little  labor  of  counsel,  and  services  in  such  case  are  usually 
rendered  for  small  compensation. 

We  are  of  opinion  the  court  erred  in  denying  an  appor- 
tionment of  complainants'  solicitors'  fees  among  all  the 
parties  in  interest  in  the  suit  in  accordance  with  the  report 
of  the  master,  and  to  that  extent  the  decree  is  reversed  and 
the  cause  remanded,  with  instructions  to  the  Circuit  Court 
to  enter  a  decree  in  accordance  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded  with  directions. 


Horace  Quinn  v.  Stark  County  Telephone  Company. 
Gen.  No.  4,514. 

1.  Specific  performance— when  verbal  agreements,  within  Statute 
of  Fraud*,  will  be  enforced.  Specific  performance  of  verbal  agree- 
ments will  be  decreed  on  the  ground  that  part  performance  takes  them 
out  of  the  operation  of  the  Statute  of  Frauds  only  where  there  had  been 
such  acts  of  performance  by  the  party  seeking  to  enforce  the  agree- 
ment that  the  parties  cannot  be  restored  to  their  original  relative  posi- 
tions, and  the  situation  is  such  that  to  permit  the  defendant  to  invoke 
the  statute  intended  to  prevent  fraud  would  be,  in  effect,  to  make  it  an 
engine  of  fraud. 
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2.  Specific  performance— when  verbal  agreement  for  telephone 
service  within  Statute  of  Frauds  will  not  be  enforced.  A  verbal  con- 
tract to  furnish  telephone  service  at  a  specified  rate  which  is  within 
the  Statute  of  Frauds  will  not  be  specifically  enforced  notwithstanding 
it  appeai-s  that  in  consideration  of  such  agreement  the  complainant  had 
rendered  services  and  made  a  contribution  in  connection  with  the  estab- 
lishment of  the  telephone  system. 

Bill  for  injunction,  etc.  Appeal  from  the  Circuit  Court  of  Stark 
County;  the  Hon.  Theodore  N.  Green,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1905.  Affirmed.  Opinion  filed  August  1, 
1905. 

Weight  &  Wright,  for  appellant. 

Allen  P.  Miller,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  dis- 
missing appellant's  bill.  The  bill  prayed  that  appellee  be 
enjoined  from  discontinuing  appellant's  telephone  service 
and  for  the  specific  performance  of  a  contract  between  it 
and  appellant.  The  substance  of  the  contract  as  set  out  in 
the  bill  is,  that  about  December,  1900,  appellee,  wishing  to 
extend  its  telephone  lines,  agreed  with  appellant  that  if  he 
would  assist  in  the  enterprise  by  contributing  $40  in  cash 
and  five  days'  labor  in  the  construction  of  the  lines,  appel- 
lee would  furnish  him  a  telephone  instrument,  service  and 
privileges  at  his  residence  for  twenty  years,  or  as  Jong  as 
the  company  was  in  existence,  upon  his  paying  the  company 
the  sum  of  $6  per  year  in  quarter  yearty  installments.  The 
bill  further  alleges  appellant  performed  the  five  days'  labor, 
paid  the  $40  cash,  that  the  line  was  constructed  and  tele- 
phone service  furnished  appellant  about  two  years  in  ac- 
cordance with  the  agreement,  he  paying  $6  per  year  in 
quarterly  installments,  when  appellee  demanded  $10.20  per 
year  payable  in  quarterly  installments,  and  now  threatens 
and  is  about  to  remove  his  telephone  instrument  and  dis- 
continue the  service  unless  he  pays  the  increased  charge. 
A  demurrer  to  the  bill  was  sustained  and  the  bill  dismissed. 
It  is  conceded  by  appellant  that  the  contract  being  a  verbal 
one,  was  therefore,  within  the  Statute  of  Frauds,  but  it  is 
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insisted  there  was  such  part  performance  of  it  as  to  take  it 
out  of  the  operation  of  the  statute. 

While  it  is  true  part  performance  will,  in  equity,  some- 
times take  a  contract  out  of  the  operation  of  the  Statute  of 
Frauds,  an  examination  of  the  authorities  will,  we  believe, 
show  that  this  case  does  not  fall  within  that  class  of  cases. 

Appellant  places  much  reliance  on  Western  Union  Tel. 
Co.  v.  C.  &  P.  R.  K.  Co.,  86  111.  246,  as  authority  to  sus- 
tain the  bill  and  his  right  to  the  relief  prayed.  In  that 
case  the  railroad  company  had  about  completed  its  road 
from  Streator  to  Altamont  and  had  begun  the  erection  of 
poles  for  a  telegraph  line,  when  negotiations  were  opened 
with  the  telegraph  company  looking  to  the  adoption  of  the 
telegraph  line  by  that  company.  These  negotiations  re- 
sulted in  the  drawing  up  of  a  contract  in  writing  which 
was  signed  by  the  officers  of  the  telegraph  company  con- 
taining the  terms  and  provisions  under  which  the  line  was 
to  be  completed  and  operated,  and  the  privileges  and  bene"- 
fits  the  railroad  company,  its  officers  and  employees,  were 
to  receive  from  it.  One  of  the  provisions  of  the  writing 
was  that  the  railroad  company,  so  far  as  it  legally  might, 
assured  the  telegraph  company  the  exclusive  right  of  way 
along  its  line  and  lands,  and  agreed  to  discourage  com- 
petition by  withholding  facilities  and  assistance  from  com- 
peting lines.  A  copy  of  the  paper  signed  by  the  telegraph 
company  was  forwarded  to  the  railroad  company.  Upon 
its  receipt,  Ralph  Plumb,  vice-president  and  general  mana- 
ger of  the  railroad  company,  wrote  the  general  superin- 
tendent of  the  telegraph  company  suggesting  a  slight 
addition  to  the  contract,  and  stated  with  that  change, 
"We  accept  the  terms  named  in  the  draft  of  the  contract 
furnished,  and  ask  your  company  to  do  the  same."  On 
receipt  of  the  letter,  the  telegraph  company  immediately 
notified  the  railroad  company  of  its  acceptance  of  the  con- 
tract with  the  alteration  as  requested.  The  telegraph 
company  proceeded  at  once  to  complete  the  line,  and  had 
it  in  working  order  by  June,  1874.  The  draft  of  the  con- 
tract received  by  the  railroad  company  appears  to  have 
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been  lost  by  it  and  it  never  was  in  fact  signed  b}'  the 
company.  The  line  was  operated  by  the  telegraph  com- 
pany in  accordance  with  the  writing  and  alteration  sug- 
gested by  Mr.  Plumb,  from  its  completion  until  August, 
1875,  when  the  railroad  company  gave  permission  to  the 
Atlantic  &  Pacific  Telegraph  Company  to  string  a  wire 
upon  the  poles  along  the  Line  of  the  railroad,  which  it  was 
engaged  in  doing  when  the  Western  Union  Telegraph 
Company  filed  a  bill  to  enjoin  such  use  of  the  poles.  The 
railroad  company  defended  on  the  ground  that  the  contract 
purported  to  give  the  telegraph  company  a  monopoly  of 
the  telegraph  business  along  its  line  of  railroad,  and  also 
on  the  ground  that  it  had  never  executed  the  contract,  and 
claimed  that  the  agreement  between  the  companies,  there- 
fore, was  not  in*  writing  and  set  up  the  Statute  of  Frauds. 
The  Supreme  Court  held,  first,  that  the  letter  of  Plumb 
was  a  suificient  signing  within  the  statute,  and  second, 
"that  the  contract  is  taken  out  of  the  statute  by  the 
mutual  execution  of  its  terms  and  provisions,  on  the  prin- 
ciple of  part  performance." 

To  maintain  the  bill  in  this  case  would  be  to  hold  that 
appellant  could  compel  the  specific  performance  of  the 
contract.  The  equitable  doctrine  that  specific  performance 
of  verbal  agreements  will  be  decreed  on  the  ground  that 
part  performance  takes  them  out  of  the  operation  of  the 
Statute  of  Frauds,  is  applied  to  cases  where  there  have 
been  such  acts  of  performance  by  the  party  seeking  to 
enforce  the  contract  that  the  parties  cannot  be  restored  to 
their  original  relative  positions,  and  the  situation  is  such 
that  to  permit  the  defendant  to  invoke  the  statute,  in- 
tended to  prevent  fraud,  would  be  in  effect  to  make  it  an 
engine  of  fraud.  26  Am.  &  Eng.  Ency.  of  Law,  pp.  51  and 
54;  29  Am.  &  Eng.  Ency.  of  Law,  pp.  846  and  847. 

The  rule  as  defined  by  our  Supreme  Court  in  Barrett  v. 
Geisinger,  148  111.  98,  is:  "The  basis  upon  which  the  doc- 
trine of  partial  performance  rests  is,  that  when  a  verbal 
contract  has  been  made,  and  one  party  has  knowino-lv 
aided  or  permitted  the  other  to  go  on  and  do  acts  in  part 


Second  District — A.  D.  1905.  137 

Quinn  v.  Stark  County  Telephone  Co. 

performance  of  the  agreement,  in  full  reliance  upon  such 
agreement  as  a  valid  and  binding  contract,  and  which 
would  not  have  been  done  without  the  agreement,  and  are 
of  such  nature  as  to  change  the  relations  of  the  parties, 
and  to  prevent  a  restoration  to  their  former  condition,  or 
an  adequate  compensation  for  the  loss  by  a  judgment  at 
law  for  damages,  then  it  would  be  a  virtual  fraud  in  the 
first  party  to  interpose  the  Statute  of  Frauds  as  a  bar  to 
the  completion  of  the  contract,  and  thus  secure  for  himself 
all  the  benefits  of  the  acts  already  done  in  part  perform- 
ance, while  the  other  party  would  not  only  lose  all  ad- 
vantage from  the  bargain,  but  would  be  left  without  ad- 
equate remedy  for  its  failure,  or  compensation  for  what 
he  had  done  in  pursuance  of  it.  To  prevent  the  success  of 
sach  a  palpable  fraud,  equity  interposes  under  these  cir- 
cumstances, and  compels  the  entire  completion  of  the 
contract,  by  decreeing  its  specific  execution." 

In  the  Western  Union  Telegraph  case  the  Supreme 
Court  held  that  whether  the  provisions  of  the  agreement 
relating  to  the  telegraph  company  having  the  exclusive 
use  of  the  right-of-way,  and  the  discouragement  of  compe- 
tition by  the  railroad  company,  were  valid  as  a  whole  or 
not,  so  far  as  the  contract  excluded  competition  by  the  use 
of  the. poles  occupied  by  the  Western  Union  Company, 
when  direct  injury  to  the  working  of  its  line  might  result, 
it  was  not  void.  A  large  number  of  expert  witnesses 
testified  that  injury  would  result  to  the  Western  Union 
Company's  line  and  their  use  from  the  stringing  and  use 
of  another  line  of  wire  on  the  poles  of  the  Western  Union 
Company  by  another  telegraph  company,  and  it  can  readily 
be  seen  if  this  were  so  and  it  were  allowed  to  be  done,  the 
Western  Union  Company  would  have  no  remedy  that 
would  afford  it  adequate  relief.  We  think  that  case  fails 
within  the  rule  laid  down  by  our  Supreme  Court  above 
quoted.  This  case,  however,  does  not  fall  within  that  rule. 
The  authorities  are  abundant  to  the  effect  that  while  in  an 
action  at  law  a  party  cannot  recover  on  a  contract  within 
the  Statute  of  Frauds,  he  may  recover  for  money  paid, 
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property  delivered  or  services  rendered  in  accordance  with, 
and  upon  the  faith  of  the  contract.  Crabtree  v.  Welles,  19 
III.  55;  Wra.  Butcher  Steel  Works  v.  Atkinson,  68  111.  421; 
Frazer  v.  Howe,  106  III.  563;  Leavitt  v.  Stern,  159  111.  526; 
29  Am.  &  Eng.  Ency.  of  Law,  pp.  836,  838,  839  and  842. 

We  are  of  opinion  the  decree  of  the  Circuit  Court  was 
in  accordance  with  the  law,  and  it  is  affirmed. 

Affirmed. 


Western  Coal  &  Dock  Company  v.  Traders  Insurance 

Company* 

Gen.  No.  4,555* 

1.  Insurance  policy— when  action  should  be  instituted  by  virtue  of 
limitation  clause.  Where  a  policy  provides  that  action  thereon  must 
be  brought  within  a  specified  period  "  next  after  the  fire,"  the  time  be- 
gins to  run  from  the  day  the  fire  broke  out  and  not  from  the  date  of  its 
extinguishment. 

2.  Insurance  policy—  what  does  not  arrest  running  of  limitation 
clause  in.  The  commencement  of  an  action  and  the  filing  therein  of 
the  common  counts  does  not  arrest  the  running  of  the  limitation  fixed 
by  the  policy  for  the  commencement  of  action  thereon. 

8.  Insurance  policy — what  does  not  arrest  running  of  limitation 
clause  in.  The  fact  that  the  policy  provides  for  the  appraisement  of  the 
loss  and  gives  to  the  company  a  specified  time  for  submission  of  proofs 
of  loss  in  which  to  pay  the  claim,  does  not  arrest  the  running  of  the 
limitation  clause  as  to  the  time  within  which  action  upon  the  policy 
must  be  instituted. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Lake  County; 
the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1905.     Affirmed.     Opinion  filed  August  1,  1905. 

Lawrence  &  Folsom,  for  appellant 

Bates,  Harding  &  Atkins  and  Perry  L.  Persons,  for 
appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellant  to  recover  upon  afire 

insurance  policy  on  its  docks  at  Waukegan,  Illinois,  upon 
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which  to  pile  coal.  September  11,  1902,  a  fire  occurred  ia 
the  coal,  said  to  be  from  spontaneous  combustion.  It  con- 
tinued to  burn  until  November  11th,  before  they  were  able 
to  extinguish  it.  The  parties  being  unable  to  agree  upon  the 
amount  for  which  appellee  was  liable,  entered  into  an 
appraisal  agreement  under  the  provisions  of  the  policy, 
whereby  the  question  was  submitted  to  appraisers,  each 
party  selecting  one  and  the  two  so  selected,  selecting  a 
third.  The  award  of  the  appraisers  was  returned,  in  writing 
March  20,  1903.  This  suit  was  begun  by  filing  a  praecipe 
and  causing  a  summons  to  issue  September  24,  1903. 
A  declaration  consisting  of  the  common  counts  only  was 
filed  September  25th.  To  this  declaration  appellee  pleaded 
the  general  issue.  December  10,  1903,  appellant  by  leave 
of  court,  filed  an  additional  count  declaring  specially  upon 
the  policy  of  insurance  and  setting  it  out  in  haeo  verba. 
1*0  this  count  appellee  filed  the  general  issue  and  four  spe- 
cial pleas.  It  will  hardly  be  necessary  to  analyze  these 
pleas,  the  replications  thereto  and  the  court's  rulings 
thereon,  in  the  view  we  take  of  the  case,  further  than  to 
show  upon  what  questions  the  cause  was  disposed  of  by  the 
court  below.  Among  the  defenses  set  up  by  the  pleas,  was 
that  the  suit  had  not  been  begun  within  twelve  months 
after  the  fire,  as  required  by  the  terras  of  the  policy,  and 
we  agree  with  appellant's  counsel  that  "this  is  the  most 
important  point  in  the  case  and  if  decided  against  appellant 
ends  the  controversy  at  once."  To  the  pleas  interposing 
the  limitation  of  the  time  of  one  year  within  which,  by  the 
terms  of  the  policy,  suit  must  be  brought,  appellant  replied 
the  condition  of  the  policy  reserving  to  the  company  the 
period  of  sixty  days  within  which  to  make  payment  after 
proofs  of  loss  were  received  or  an  award  made  by  appraisers 
in  case  of  a  disagreement  between  the  parties,  and  alleged 
that  the  parties  being  unable  to  agree,  an  appraisal  was 
made  and  an  award  returned  March  20,  1903,  and  that  the 
time  within  which  the  action  might  be  brought  began  to 
run  from  that  date.  To  these  replications  the  court  sus- 
tained demurrers  and  appellant  electing  to  stand  by  its 
replications,  judgment  was  rendered  in  favor  of  appellee. 
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The  policy  provides  that  no  suit  or  action  shall  be 
brought  thereon  "unless  commenced  within  twelve  months 
next  after  the  fire,"  and  one  question  to  be  determined  is, 
whether  that  clause  has  reference  to  the  time  the  fire  broke 
out  or  the  time  it  was  extinguished.  In  Allemania  Ins. 
Co.  v.  Little,  20  111.  App.  431,  the  policy  provided  no  suit 
should  be  maintained  unless  brought  "within  six  months 
next  after  the  fire  had  occurred."  The  fire  in  that  case 
began  August  23rd,  and  was  extinguished  August  24th.  Suit 
was  begun  to  recover  on  the  policy  February  24th  following, 
and  it  was  held  the  limitation  began  to  run  from  the  date 
the  fire  began  and  the  action  was  therefore  barred. 

The  validity  of  a  contract  between  the  parties  limiting 
the  time  within  which  the  action  may  be  brought  has  been 
often  sustained,  and  is  not  questioned  here,  and  we  are  dis- 
posed to  hold  that  the  time  within  which  suit  must  be 
brought  under  the  provisions  of  this  policy  should  be  reck- 
oned from  September  11th,  the  date  the  fire  broke  out,  and 
not  from  November  11th,  the  date  of  its  extinguishment.  It 
would  make  no  difference,  however,  in  this  case  if  the  time 
be  computed  from  the  extinguishment  of  the  fire.  The 
original  declaration  did  not  count  upon  the  policy  of  in- 
surance, but  consisted  merely  of  the  common  counts.  The 
additional  special  count  declaring  upon  the  policy  of  in- 
surance and  setting  it  out  in  haec  verba  was  not  filed  until 
December  10,  1903.  The  filing  of  the  common  counts  did 
not  arrest  the  running  of  the  twelve  months'  limitation, 
and  so  far  as  the  suit  on  the  policy  of  insurance  here  in- 
volved is  concerned,  the  action  is  to  be  considered  as  if  it 
had  been  begun  December  10th,  \Vhich  was  one  year  and  one 
month  after  the  fire  was  extinguished.  Fish  v.  Farwell, 
160  111.  236;  Heffron  v.  Rochester  Ger.  Ins.  Co.,  119  111. 
App.  566;  Richter  v.  Ins.  Co.,  66  111.  App.  606;  Hawley  v. 
Simons,  157  111.  21S;  Rockford  Ins.  Co.  v.  Nelson,  65  111. 
415;  Mutual  Accident  Ass'n  v.  Tuggle,  138  111.  428;  Rus- 
sell v.  Gillmore,  54  III.  147;  Allemania  Ins.  Co.  v.  Little, 
supra;  Rollins  v.  Duffy,  14  111.  App.  69. 

But  it  is  insisted  by  appellant  that  the  limitation  did  not 
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begin  to  run  until  after  the  award  was  made  by  the  ap- 
praisers. The  policy  provides  that  in  case  of  fire  the  in- 
sured shall,  within  sixty  days,  make  and  furnish  to  the 
company  proofs  of  loss,  and  that  the  same  shall  not  become 
payable  until  sixty  days  after  such  proofs  are  made  and 
received,  or  in  case  the  loss  is  determined  by  appraisers, 
within  sixty  days  after  the  return  of  their  award.  The 
policy  provides  the  manner  of  the  selection  of  appraisers 
in  cases  where  the  parties  cannot  agree  upon  the  loss  and 
damage.  In  this  case  the  parties  being  unable  to  agree, 
appraisers  were  appointed  under  the  provisions  of  the  policy 
and  made  their  award  on  the  20th  day  of  March,  1903,  as 
before  stated,  and  appellant  contends  that  the  limitation 
period  began  to  run  from  the  date  of  the  award.  The  ar- 
bitration agreement  in  the  policy  provides  that  the  ap- 
praisement is  only  for  the  purpose  of  ascertaining  the  loss 
and  does  not  waive  or  invalidate  any  other  right  or  rights 
of  the  parties  to  it.  In  Piatt  v.  Aetna  Ins.  Co.,  153  111.  113, 
where  a  similar  clause  was  construed,  it  was  held  that  the 
submission  to  arbitration  did  not  affect  the  rights  of  the 
parties  except  as  to  the  amount  of  the  actual  loss.  In 
Johnson  v.  Humboldt  Ins.  Co.,  91  111.  92,  the  policy  pro- 
vided that  the  damage  sustained  should  be  paid  sixty  days 
after  proofs  of  loss  were  made  by  the  assured  and  received 
at  the  office  of  the  company.  The  policy  further  provided 
that  no  suit  should  be  begun  against  the  company  until 
after  an  award  was  made  fixing  the  amount  of  the  claim 
in  the  manner  provided  in  the  policy,  "nor  unless  such  suit 
or  action  shall  be  commenced  within  twelve  months  next 
after  the  loss  shall  occur."  In  that  case  the  fire  occurred 
July  14, 1874,  and  proofs  of  loss  were  made  and  furnished 
the  company  July  21st.  Suit  was  begun  September  13, 1875. 
This  was  more  than  one  year  after  the  loss  occurred,  but 
less  than  one  year  after  the  expiration  of  the  sixty  days 
allowed  the  company  to  pay  it  after  receiving  the  proofs  of 
loss.  The  contention  of  the  assured  was  that  the  limita- 
tion did  not  begin  to  run  until  after  the  expiration  of  the 
sixty  days,  but  the  Supreme  Court  held  otherwise  and  said: 
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uThe  two  clauses  considered  together,  obviously  provide 
that  the  company  shall  have  sixty  days  within  which  to 
make  payment,  after  notice  and  proof  of  loss,  but  in  no 
event  should  a  suit  or  action  be  commenced  after  the  ex- 
piration of  twelve  months  from  the  date  of  the  fire  produc- 
ing the  loss."  The  Supreme  Court  affirmed  the  judgment 
of  the  Appellate  Court  (1  111.  App.  309),  where  in  an  opin- 
ion by  Mr.  Justice  Bailey,  after  a  discussion  of  the  same 
questions  considered  by  the  Supreme  Court,  it  is  said :  "  We 
see  no  injustice  arising  from  construing  the  limitation  clause 
in  this  case  according  to  the  plain  and  obvious  meaning  of 
the  language  employed,  and  we  fail  to  perceive  any  prin- 
ciple upon  which  any  different  interpretation  can  be  ap- 
plied." The  same  view  was  held  in  Allemania  Ins.  Co.  v. 
Little,  supra,  and  Phoenix  Ins.  Co.  v.  Lebcher,  20  App.  450. 
These  cases,  we  think,  conclusive  of  the  question.  Appel- 
lant cites  a  number  of  federal  cases  and  decisions  of  other 
States  where  it  has  been  held  the  limitation  does  not  begin 
to  run  until  after  the  expiration  of  the  sixty  days  reserved 
by  the  company  to  make  payment;  but  our  Supreme  Court 
in  the  Johnson  case  expressed  itself  as  unwilling  to  adopt 
or  follow  the  decisions  of  other  jurisdictions  upon  this 
question,  and  that  decision  is  binding  upon  us. 

There  is  no  claim  in  this  case  that  appellee  waived  its  right 
or  did  anything  to  estop  it  from  interposing  the  defense  of 
the  limitation  fixed  by  the  policy.  The  award  of  the  ap- 
praisers was  returned  nearly  six  months  before  the  expira- 
tion of  the  one  year  after  th«  fire  began  and  nearly  four 
months  before  the  expiration  of  the  period  of  one  year  after 
it  was  extinguished.  During. all  that  period  it  does  not 
appear  that  appellee  did  anything  to  induce  appellant  to 
refrain  from  bringing  suit.  We  are  of  opinion,  therefore, 
that  the  judgment  is  correct  and  it  is  affirmed. 

Affirmed. 
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City  of  Aurora  t.  Mary  D.  Plummer. 
Gen.  No.  4,542. 

1.  Declarations— when,  an  to  cause  of  injury,  made  to  physician, 
incompetent.  It  is  error  to  permit  the  attending  physician  of  the  plaint* 
iff  to  testify  as  to  the  statements  of  the  plaintiff,  made  at  a  date  re- 
mote from  the  accident,  as  to  the  cause  of  the  injury  received  by  her. 

2.  Prior  injury — when  evidence  of,  incompetent  It  is  improper  to 
permit  the  plaintiff  upon  cross-examination  over  the  objection  of  the 
defendant's  counsel  to  narrate  the  details  of  how  she  received  another 
injury  through  the  fault,  as  she  claimed,  of  the  same  defendant 

3.  Repairs— evidence  of  made  after  injury,  incompetent  Evidence 
of  the  repair  after  the  accident  of  the  instrumentality  alleged  to  have 
caused  the  injury,  is  incompetent. 

4.  Motion  to  strike  -when  should  be  allowed.  Amotion  to  strike 
out  the  answer  of  a  witness  should  be  allowed  where  such  answer  is 
not  responsive  to  the  question. 

5.  Pain— what  evidence  competent  as  tending  to  prove.  Evidence  of 
moans,  apparently  the  result  of  suffering,  are  competent  as  tending  to 
show  pain. 

6.  Prior  accident— what  essential  to  competency  of.  To  render 
evidence  of  a  similar  accident,  resulting  from  the  same  cause,  compe- 
tent, it  must  appear,  or  the  evidence  must  reasonably  tend  to  show, 
that  the  instrument  or  agency  which  caused  the  injury  was  in  substan- 
tially the  same  condition  at  the  time  such  other  accident  occurred,  as 
at  the  time  the  accident  complained  of  was  caused. 

7.  Variance— when  objection  of,  should  be  raised.  An  objection  of 
variance  should  be  interposed  in  the  trial  court. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Kane  County;  the  Hon.  Linus  C.  Ruth.  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1905.  Reversed  and  remanded. 
Opinion  filed  August  1,  1005. 

E.  M.  Mangan  and  W.  J.  Tyers,  for  appellant;  Samuel 
Alschuler,  of  counsel. 

N.  J.  Aldrich  and  Theodore  Worcester,  for  appellee; 
F.  W.  Joslyn,  of  counsel. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  appellee  to  recover  dam- 
ages for  an  injury  alleged  to  have  been  sustained  by  her 
while  passing  over  a  defective  sidewalk  along  the  west  side 
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of  River  street  in  the  city  of  Aurora.  She  recovered  a 
verdict  and  judgment  for  $10,000  and  the  city  appeals. 
The  walk  was  composed  of  flat  stones  about  three  inches 
thick,  three  feet  wide  and  six  feet  long,  lying  either  on  the 
surface  of  the  ground  or  a  bed  of  cinders  and  gravel.  A 
portion  of  the  lot  immediately  west  of  the  place  where  the 
accident  is  said  to  have  occurred  was  vacant,  and  a  firm  of 
lumber  dealers  had  rented  and  were  using  it  for  storing 
timbers  on.  In  going  into  and  out  of  the  lot  they  drove 
over  this  stone  walk  with  wagons  and  teams.  The  wheels 
of  the  wagons  ground,  crushed  and  wore  the  stone  until 
portions  of  it  had  disappeared,  leaving  an  opening  or  gap 
between  the  stones  outside  of  the  wagon  tracks  and  the 
portion  between  the  tracks.  Appellee  claims  she  received 
an  injury  to  her  ankle  while  passing  over  this  place,  and 
that  although  it  was  quite  painful,  she  supposed  it  was 
merely  sprained  and  after  resting  a  little  while,  walked  on 
to  the  place  she  was  going.  For  awhile  she  treated  the  in- 
jured ankle  herself  with  arnica  and  similar  remedies,  but 
says  it  continued  to  cause  her  trouble  and  pain  and  finally 
she  called  in  Dr.  Ricker.  He  treated  her  nearly  a  month, 
but  conditions  did  not  improve,  in  fact  appeared  to  bo 
growing  worse,  and  she  called  in  Dr.  Smith,  a  surgeon. 
He  treated  appellee  after  that,  and  in  September  following 
the  injury,  performed  an  operation  on  the  ankle  and  re- 
moved a  portion  of  the  bones  of  the  ankle  and  foot.  Dr. 
Smith  continued  to  treat  her  thereafter,  but  conditions  be- 
came such  that  in  June,  1903,  he  amputated  the  foot  above 
the  ankle.  The  evidence  tended  to  support  the  allegations 
of  the  declaration  as  to  the  defective  condition  of  the  side- 
walk, but  having  reached  the  conclusion  that  this  judgment 
must  be  reversed  and  the  cause  remanded,  we  shall  not  dis- 
cuss- the  merits  of  the  case  upon  the  evidence. 

Dr.  Smith  testified  he  was  first  called  to  treat  appellee 
on  the  27th  day  of  Mafy,  and  found  her  suffering  from  an 
injury  to  the  left  ankle,  which  was  swollen,  tender  and 
painful  and  she  seemed  unable  to  bear  her  weight  on  it 
He  was  then  asked  by  counsel  for  appellee,  "  What  did  you 
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learn  was  the  cause  of  the  injury  to  the  ankle?"  Counsel 
for  appellant  objected,  but  the  objection  was  overruled  and 
the  witness  answered,  "  She  told  mo  she  had  received  an 
injury  to  the  ankle."  Whereupon,  counsel  for  appellee 
asked,  "Did  she  say  whether  it  was  from  a  fall  on  the 
sidewalk  or  not?"  This  question  was  objected  to  by  coun- 
sel for  appellant  as  being  leading,  suggestive,  immaterial 
and  incompetent,  but  the  objection  was  overruled  and  the 
witness  answered,  "She  told  me  she  had  received  the  injury 
by  a  fall  on  the  sidewalk."  Counsel  for  appellant  there- 
upon moved  that  the  answer  be  stricken  out,  but  this  mo- 
tion was  also  overruled  and  the  answer  permitted  to  stand. 
We  are  of  opinion  these  rulings  of  the  court  were  errone- 
ous, and  that  the  testimony  as  to  how  appellee  received  the 
injury  was  not  competent.  We  are  not  unmindful  of  the  fact 
that  the  witness  was  appellee's  physician  and  that  the  rule 
with  reference  to  statements  of  an  injured  party  to  the  at- 
tending physician  is  not  as  strict  as  it  is  where  the  witness 
is  not  the  physician:  but  when  Dr.  Smith  had  stated  the  con- 
dition he  found  the  ankle  in  and  that  appellee  said  it  re- 
salted  from  an  injury  she  had  received,  he  had  gone  to  the 
limit  in  relating  his  conversation  with  hen  as  to  bow  it  was 
caused.  It  was  seriously  contended  by  appellant  that  the 
sidewalk  was  not  defective,  and  as  no  one  was  present  or 
saw  appellee  receive  the  injury,  it  was  incompetent  to  ad- 
mit proof  of  statements  made  by  her  to  Dr.  Smith  or  any 
one  else  at  so  remote  a  date  from  the  accident  as  to  how 
the  injury  occurred.  That  this  testimony  was  incompetent, 
we  think  is  sustained  by  Globe  Accident  Ins.  Co.  v.  Ger- 
isch,  163  111.  625;  West  Chicago  St.  Ry.  Co.  v.  Carr,  170 
III.  478;  I.  C.  R.  R.  Co.  v.  Sutton,  42  111.  438. 

Appellee  having  stated  in  her  testimony  that  she  was  in 
good  health  at  the  time  she  received  the  injury,  on  cross- 
examination  was  questioned  as  to  what  her  health  had  been 
prior  to  that  time,  and  among  other  things  she  was  aske.d 
if  she  had  had  any  recent  illness.  Appellee  answered  she 
had  an  abdominal  tumor  removed  in  1900,  that  this  was 
brought  on  by  the  city's  neglect  to  provide  proper  sewer- 
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age,  and  that  she  ought  to  have  had  a  law  suit  then.  She 
said  she  would  give  the  full  particulars  if  desired,  to  which 
counsel  for  appellant  replied,  "  I  want  to  know  the  whole 
thing."  When  the  witness  started  to  answer  apparently 
with  some  detail,  counsel  said,  "  I  want  the  whole  thing 
about  the  injury.  I  don't  want  a  lot  of  petty  details,"  to 
which  the  witness  replied  he  had  brought  the  matter  out  and 
she  must  tell  it  all  or  not  answer.  Counsel  then  stated, 
"Well,  I  shall  object  to  that."  The  court  replied  he 
thought  they  would  get  along  faster  if  they  let  the  witness 
proceed,  but  cautioned  her  they  were  not  trying  another 
law  suit,  and  overruled  the  objections.  The  witness  then 
went  on  with  much  particularitjr  to  give  the  history  of  what 
she  claimed  was  the  city's  failure  to  provide  sewers  suf- 
ficient to  carry  off  water,  and  how  the  residents  of  her 
neighborhood  united  and  put  in  a  sewer  to  carry  the  water 
past  her  place.  She  claimed  on  account  of  a  break  in  the 
sewer,  water  was  carried  into  her  cellar  and  told  how  she 
had  to  paddle  around  in  a  tub  in  the  cellar  to  get  things  out 
of  it,  and  how  in  holding  on  to  a  cellar  post  with  one  hand 
and  reaching  over  the  water  with  the  other  to  get  the  coal, 
she  strained  the  muscles  of  her  abdomen  which  caused  the 
tumor  that  was  removed  in  1900,  and  stated  the  city  was  to 
blame  for  it,  and  she  would  have  sued  then  if  she  hadn't 
got  well.  The  only  ground  upon  which  appellee's  counsel 
attempted  to  justify  this  testimony  is,  that  it  was  brought 
out  by  the  cross-examination.  We  do  not  so  understand  it 
Whatever  may  have  been  the  meaning  of  appellant's  counsel 
when  he  said  to  the  witness  he  wanted  to  know  the  whole 
thing,  he  afterwardsattempted  to  call  a  halt,  and  when  the 
witness  said  she  must  answer  and  tell  the  whole  thing  or 
nothing,  counsel  emphatically  objected  to  her  doing  so,  and 
the  objection  was  overruled.  The  question  of  the  injury 
which  she  claimed  caused  the  abdominal  tumor  was  not  in- 
volved in  this  suit,  and  there  is  nothing  in  this  record  to 
justify  permitting  the  witness  to  testify  on  that  subject. 

Joseph  Harvey,  a  witness  for  appellee,  on  cross-examina- 
tion testified  he  had  known  the  walk  where  appellee  was 


Second  District— A.  D.  1905.  147 

City  of  Aurora  ▼.  Hummer. 

injured  two  or  three  years,  and  that  from  the  use  made  of 
it,  it  got  continually  worse.  He  was  asked  by  counsel  for 
appellant  if  it  continued  to  get  worse  until  the  22nd  of 
March,  1902,  the  day  of  the  injury,  and  answered,  "Yes. 
They  have  only  commenced  to  put  cinders  in  there." 

"  Q.  Just  answer  my  question.  A.  It  is  filled  up  all 
right  now.  They  have  put  in  cinders  to  fill  it  up,  but  it 
was  not  so  then." 

Counsel  for  appellant  objected  to  the  answer  and  moved 
that  it  be  stricken  out,  but  the  objection  was  overruled. 
Evidence  of  the  subsequent  repair  of  the  walk  was  incom- 
petent. If  the  witness'  answer  had  been  responsive  to  the 
question,  appellant  would  have  no  just  grounds  for  com- 
plaint, but  it  will  be  seen  from  the  question  asked  that  it 
was  clearly  not  responsive.  The  question  only  called  for 
the  witness  to  answer  whether  the  condition  of  the  walk 
got  worse  up  to  the  date  of  the  injury,  and  there  was  noth- 
ing in  it  calling  for  any  statement  of  its  condition  after 
that  date.  Appellant's  motion  to  strike,  therefore,  should 
have  been  allowed.  City  of  Bloomington  v.  Legg,  151  111. 
9;  Howe  v.  Medaris,  183  111.  238,  and  cases  there  cited. 
Mr.  Ater,  a  witness  for  appellee,  testified  he  lived  in  the 
house  with  her,  and  that  after  her  injury  she  could  be  heard 
all  over  the  house  moaning  with  pain.  This  was  objected 
to  and  the  objection  overruled.  In  West  Chicago  St.  R.  R. 
Co.  v.  Kennelly,  170  111.  508,  a  witness  was  asked  how  she 
found  plaintiff  the  morning  after  the  accident,  and  replied, 
"  She  was  complaining  awfully  bad."  The  court  held  this 
answer  was  not  erroneous  and  said,  "  The  witness  was  not 
asked  to  give  any  declarations  made  by  the  plaintiff  as  to 
her  then  condition,  nor  did  the  witness  state  what  the 
plaintiff  had  said  to  her.  It  was,  no  doubt,  proper  to  show 
whether  the  plaintiff  was  quite  free  from  pain  and  resting 
easy*  or>  on  the  contrary,  that  she  was  restless  and  com- 
plaining, and  proof  of  the  fact  that  plaintiff  was  complain- 
ing cannot  be  regarded  as  proof  of  her  declarations.  It 
was  a  mere  exclamation,  which  was  proper  to  be  proven." 
In  West  Chicago  St.  Ry.  Co.  v.  Carr,  mpra>  it  was  said: 
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"  A  groan,  a  sign,  a  scream,  or  other  involuntary  audible 
exhibitions  of  pain,  conveys  to  the  mind  the  same  impres- 
sion as  contortion  of  the  features,  writhing,  struggling  or 
other  physical  manifestations  of  agony,"  and  it  was  held 
that  any  competent  witness  of  these  things  might  testify  to 
them.  The  witness  did  not  testify  that  appellee  said  she 
was  suffering  pain,  nor  to  any  statement  or  declaration  made 
by  her,  and  we  are  of  opinion  this  testimony  was  not  in- 
competent Mrs.  Smith,  a  witness  for  appellee,  was  per- 
mitted over  objections  to  testify  she  had  fallen  and  sprained 
her  ankle  in  passing  over  this  same  defective  sidewalk.  She 
said  she  could  not  tell  how  she  came  to  fall  but  that  as  she 
was  passing  along  there  her  ankle  turned  and  was  sprained. 
Appellee  testified  the  depression  where  the  stone  had  been 
crushed  and  worn  out  by  the  wheels  on  the  north  side  of 
the  wagon  track  was  so  wide  she  could  not  step  across  it 
to  the  stone  between  the  two  tracks,  and  that  she  stepped 
one  foot  in  the  depression  or  low  place  and  when  she 
placed  the  other  foot  on  the  stone  between  the  tracks,  a 
.portion  of  that  stone,  which  was  in  a  cracked  or  crumbly 
condition,  gave  way  under  her  heel  twisting  her  ankle  and 
pitching  her  forward.  Although  Mrs.  Smith's  injury  may 
have  been  received  at  the  same  place,  yet,  unless  it  was 
from  the  same  cause,  we  do  not  understand  it  was  compe- 
tent to  prove  she  had  been  injured  there.  Appellee  tells 
just  what  the  defective  conditions  were  that  caused  her 
injury,  while  Mrs.  Smith  says  she  does  not  know  what 
caused  hers.  All  she  testified  to  is  that  she  received  it 
while  passing  over  the  walk  at  the  same  place  appellee  was 
injured.  In  City  of  Blooming  ton  v.  Legg,  supra,  it  was 
said,  "The  rule  is  clear,  that  to  render  evidence  of  similar 
accidents  resulting  from  the  same  cause,  competent,  it  must 
appear,  or  the  evidence  must  reasonably  tend  to  show,  that 
the  instrument  or  agency  which  caused  the  injury  was  in 
substantially  the  same  condition  at  the  time  such  other  ac- 
cidents occurred,  as  at  the  time  the  accident  complained  of 
was  caused.'* 
While  appellee's  first  instruction  is  defective  in  defining 
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the  duty  of  appellant  to  be  to  keep  its  sidewalks  in  rea- 
sonably safe  condition,  whereas,  the  duty  imposed  upon  it 
by  law  is  only  to  exercise  reasonable  care  to  keep  its  side- 
walks in  a  reasonably  safe  condition,  at  least  two  instruc- 
tions given  for  appellant  at  its  request,  contained  the  same 
proposition,  and  it  cannot,  therefore,  complain  of  the  error 
in  appellee's  instruction.  We  are  of  opinion  that  no  error 
was  committed  by  the  court  in  refusing  appellant's  first 
refused  instruction,  as  it  was  incomplete  and  if  given  in  the 
form  in  which  it  was  asked,  would  have  been  subject  to 
the  objection  that  it  was  liable  to  be  misunderstood  by  the 
jury  and  misleading  to  them. 

It  is  claimed  there  was  a  variance  between  the  allegations 
of  the  declaration  and  the  proofs  as  to  the  place  where  the 
injury  occurred  and  how  it  occurred.  There  are  some 
discrepancies  between  the  allegations  and  the  proofs,  but  if 
they  were  of  a  character  to  have  amounted  to  a  variance, 
the  objections  on  that  ground  should  have  been  made  at 
the  trial  when  the  evidence  was  offered  and  the  supposed 
variance  pointed  out.  City  of  East  Dubuque  v.  Burhyte, 
173  111.  553.  This  question  can  be  easily  avoided  on  the 
next  trial,  and  we  deem  it  unnecessary  further  to  discuss 
it. 

For  the  errors  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


City  of  Highland  Park  v.  Minnie  Gerkin. 
Gen.  No.  4,521. 

1.  Contributory  negligence— when  proof  in  action  for  sidewalk 
injury  tends  to  establish.  Where  it  appears  that  the  plaintiff  at  the 
time  of  her  injury  was  familiar  with  the  sidewalk  in  question,  had 
passed  over  it  a  number  of  times,  and  where  there  is  no  evidence  by 
her  of  the  exercise  of  ordinary  care,  as,  for  instance,  that  she  was  ob- 
serving or  looking  at  the  sidewalk  where  she  was  walking,  the  evidence 
would  indicate  contributory  negligence. 
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2.  Instruction— as  to  right  of  recovery  need  not  state  measure  of 
damages.  An  instruction  upon  this  subject  need  not  likewise  set  forth 
the  measure  of  damages  to  be  applied  in  the  cause  where  such  subject 
is  covered  by  other  instructions  given. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Lake  County;  the  Hon.  Charles  H.  Donnelly,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1905.  Reversed  and  re- 
manded.   Opinion  tiled  August  1,  1903. 

Smoot  &  Eyer,  for  appellant. 

W.  A.  Fl^neqan,  W.  S.  Welch  and  Frank  M.  Cox,  for 
appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

On  the  12th  day  of  April,  1904,  appellee,  while  passing 
over  one  of  appellant's  sidewalks,  fell  and  received  injuries 
for  which  she  brought  suit.  The  declaration  charges  that 
the  sidewalk  over  which  appellee  was  walking  at  the  time 
of  her  fall  was  in  a  bad  and  unsafe  condition  of  repair, 
and  that  the  planking  and  stringers  of  which  it  was  com- 
posed were  old,  rotten,  loose,  broken  and  unfastened,  and 
that  appellee,  by  reason  of  these  conditions,  unavoidably 
and  without  fault  on  her  part,  tripped  and  stumbled  upon 
the  loose  and  unfastened  plank  and  was  thereby  thrown  to 
the  ground  and  injured.  The  trial  resulted  in  a  verdict 
and  judgment  in  her  favor  for  $800,  from  which  this  appeal 
is  prosecuted. 

At  the  time  of  appellee's  fall,  she  was  passing  along  the 
sidewalk  accompanied  by  two  of  her  children.  One  of 
them  was  a  young  child  in  a  baby  carriage  which  she  was 
pushing  ahead  of  her,  the  other  a  little  daughter  five  years 
old  walking  by  her  side.  Appellee  testified  that  the  little 
daughter  by  her  side  stepped  on  the  end  of  a  board  in  the 
sidewalk  and  tipped  the  other  end  of  it  up  so  that  it  caught 
her  foot  and  caused  the  fall.  Another  witness  saw  appel- 
lee fall,  but  was  some  little  distance  from  her  and  does  not 
undertake  to  say  what  caused  the  fall.  The  proof  is  un- 
contradicted that  the  walk  at  the  place  of  the  accident  was 
in  a  very  defective,  decayed  and  dilapidated  condition.    Just 
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ahead  of  the  place  where  appellee  fell,  a  board  was  out  of 
the  sidewalk  and  the  baby  carriage  in  which  she  had  her 
baby  ran  into  that  at  the  time  of  the  accident.  The  un- 
contradicted proof  also  is  that  these  defective  and  unsafe 
conditions  had  existed  for  several  months,  which  would 
be  constructive  notice  to  appellant,  and  the  proof  further 
showed  actual  notice  to  some  of  its  officers.  The  first  point 
made  by  appellant  in  favor  of  a  reversal  of  this  judgment 
is,  that  there  is  no  proof  in  the  record  that  appellee  was  in 
the  exercise  of  ordinary  care  and  caution  for  her  safety  at 
the  time  of  her  injury.  We  have  read  with  care  the  testi- 
mony and  do  not  find  in  it  any  proof  whatever  upon  this 
subject.  Appellee  testified  to  the  injury  occurring  in  the 
manner  we  have  before  stated.  She  was  thoroughly  famil- 
iar with  the  sidewalk  and  its  condition,  having  passed  over 
it,  she  says,  a  good  many  hundred  times.  This  presents 
a  different  case  from  one  where  the  conditions  were  not 
known  to  the  party  injured.  Our  Supreme  Court  held  in 
Village  of  Clayton  v.  Brooks,  150  111.  97,  that  where  a  per- 
son knowing  a  sidewalk  to  be  in  an  unsafe  or  dangerous 
condition,  attempts  to  pass  over  it  and  is  injured,  knowl- 
edge of  the  danger  presumptively  establishes  contributory 
negligence.  The  court  further  held  that  such  presumption 
was  not  conclusive  and  might  be  rebutted  by  evidence  of 
the  exercise  of  ordinary  care,  under  the  circumstances  of 
the  particular  case.  Authorities  are  abundant  to  the  effect 
that  knowledge  of  the  unsafe  and  defective  condition  of  a 
sidewalk  will  not  preclude  a  recovery  by  one  injured  while 
attempting  to  pass  over  it,  unless  the  dangerous  condition 
was  of  such  character  that  no  reasonable  person  of  ordi- 
nary prudence  would  attempt  to  use  it.  While  the  evi- 
dence in  this  case  does  not  show  the  sidewalk  in  question 
to  have  been  in  so  dangerous  a  condition  that  the  mere  use 
of  it  would  have  been  such  negligence  as  to  bar  a  recovery, 
yet  it  does  show  such  defective  and  unsafe  conditions  that 
a  person  injured  while  using  it  with  full  knowledge  of 
its  defects,  would  be  required,  before  being  entitled  to  re- 
cover for  an  injury  sustained  by  reason  of  the  defective  and 
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unsafe  condition  of  it*  to  prove  that  she  was  in  the  exer- 
cise of  ordinary  care  for  her  safety  under  the  circumstances 
at  the  time  of  the  injury.  Only  ordinary  care  is  required 
to  be  proved  to  authorize  a  recovery,  but  what  is  such  care 
may  differ  according  to  the  varying  circumstances  of  the 
case.  Thus  more  caution  should  be  exercised  under  condi- 
tions known  to  be  defective  and  unsafe,  to  meet  the  re- 
quirements of  ordinary  care,  than  under  conditions  which 
were  unknown  and  which  the  injured  party  had  aright  to 
,  presume  were  safe.  Appellee  did  not  herself  testify  as  to 
the  manner  in  which  she  was  walking,  or  whether  she  was 
observing  any  care  passing  over  the  sidewalk  or  not. 
Whether  she  was  observing  or  looking  at  the  sidewalk  and 
where  she  was  walking,  or  exercising  any  care  whatever  in 
the  manner  of  passing  over  the  walk,  or  whether  she  was 
looking  at  something  else  or  in  some  other  direction,  does 
not  appear  from  the  testimony.  We  have  quoted  the  sub- 
stance of  all  she  said  on  direct  examination  upon  this  sub- 
ject. On  cross-examination  she  testified  she  was  "in  a  little 
bit  of  a  hurry,"  but  was  not  "in  an  awful  hurry."  In  Vil- 
lage of  Lockport  v.  Licht,  113  111.  App.  613,  we  said  with 
reference  to  a  similar  question :  "  Under  this  state  of  the 
proof  appellee  must  overcome  the  presumption  of  contrib- 
utory negligence  arising  from  his  conduct  in  exposing  him- 
self to  injury  with  full  knowledge  of  the  danger  to  which 
he  exposed  himself."  Appellee  contends  that  the  injury 
from  the  tipping  up  of  the  end  of  the  board  of  the  side- 
walk could  nQt  be  said  to  be  from  an  obvious  defect  in  the 
sidewalk,  or  from  a  known  condition.  We  are  of  opinion 
that  from  the  great  frequency  of  the  use  made  of  this  walk 
by  appellee  as  testified  to  by  her,  she  must  be  presumed  to 
have  had  knowledge  of  the  general  rotten,  loose  and  defec- 
tive condition  of  it,  and  some  proof  should  havd  been  made 
of  care  in  passing  over  it.  In  City  of  Aurora  v.  Hillraan, 
90  111.  61,  cited  and  quoted  extensively  from  by  appellee, 
the  court  holds  that  knowledge  of  a  defective  condition  of 
a  sidewalk  does  not  necessarily  require  a  person  to  avoid 
its  use  by  going  into  the  street  or  taking  some  other  course, 
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but  in  that  case  it  is  said  in  the  opinion,  "The  men 
themselves  testified  they  were  walking  carefully,  and 
there  is  nothing  in  the  record  to  contradict  them."  While 
there  was  no  proof  offered  to  show  careless  or  negligent 
conduct  of  appellee  in  passing  over  the  walk,  neither  was 
there  an3T  proof  offered  to  show  care  and  caution.  In  view 
of  her  knowledge  of  the  unsafe  condition  of  the  sidewalk, 
some  proof  that  she  was  in  the  exercise  of  ordinary  care 
was  indispensable  to  her  right  of  recovery. 

The  correctness  of  instruction  number  one  complained  of 
by  appellant,  is  sustained  by  Central  Ry.  Co.  v.  Bannister, 
195  111.  48,  and  I.  C.  E.  R.  Co.  v.  Jernigan,  198  111.  297. 
Appellee's  sixth  instruction,  after  correctly  defining  the 
duty  of  appellant  with  reference  to  the  care  of  its  side- 
walks, told  the  jury  if  they  believed  from  all  the  evidence 
and  under  the  instructions  that  appellant  had  not  performed 
that  duty  and  that  appellee  was  injured  in  consequence  of 
its  negligence,  as  charged  in  the  declaration,  while  she  was 
in  the  exercise  of  reasonable  care,  then  they  should  find 
appellant  guilty  and  assess  plaintiffs  damages,  if  she  had 
sustained  any.  The  instruction  does  not  tell  the  jury  what 
the  measure  of  damages  is,  but  only  that  if  they  found 
appellant  guilty,  they  should  assess  appellee's  damages,  if 
she  had  sustained  any.  Other  instructions  given  for  both 
appellee  and  appellant  correctly  state  the  measure  of  dam- 
ages if  plaintiff  was  entitled  to  recover,  and  instruction 
number  six,  taken  in  connection  with  the  others  given,  is 
not  erroneous  and  could  not  have  prejudiced  appellant  or 
have  been  misleading  to  the  jury.  But  for  the  error  indi- 
cated the  judgment  is  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 
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Luke  Dickerman  v.  Town  of  Marion. 
Gen.  No.  4,551. 

1.  Highway— when  evidence  does  not  establish.  Held,  in  this  case, 
that  the  evidence  did  not  establish  the  existence  of  the  highway  alleged 
to  have  been  unlawfully  obstructed. 

2.  Highway— ur/iaf  essential  to  dedication  of%  at  common  law.  To 
constitute  a  dedication  of  a  highway  at  common  law,  there  must  be  an 
intention  on  the  part  of  the  owner  of  the  land  to  dedicate  it  to  the 
public  uqe  and  the  acceptance  of  it  by  the  public,  and  these  things 
must  be  established  by  clear,  satisfactory  and  unequivocal  proof. 

8.  Highway— what  essential  to  establish,  by  prescription.  To  estab- 
lish a  highway  by  prescription  it  must  appear  that  the  land  in  question 
had  been  used  by  the  public  adversely,  exclusively,  continuously  and 
uninterruptedly  for  a  period  of  fifteen  years  with  the  owner's  knowl- 
edge. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  ti  e 
Circuit  Court  of  Ogle  County;  the  Hon.  Oscar  E.  Heard,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1005.  Reversed,  with 
finding  of  fact.    Opinion  filed  August  1,  1905. 

William  T.  Dickerman,  for  appellant. 

Fred.  B.  Silsbee  and  J.  C.  Seyster,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  appellee  against  appellant  to 
recover  the  penalty  provided  by  section  71  of  chapter  121, 
HurxTs  Revised  Statutes,  for  obstructing  a  public  highway. 
The  suit  was  originally  brought  before  a  justice  of  the 
peace,  where  judgment  was  rendered  against  appellant, 
and  he  appealed  to  the  Circuit  Court.  A  trial  was  had  in 
the  Circuit  Court  without  a  jury,  where  appellant  was 
i found  guilty  and  a  penalty  of  $3  was  assessed,  from  which 
judgment  he  appeals  to  this  court.  The  alleged  highway 
is  a  strip  of  land  running  in  a  northwesterly  and  south- 
easterly direction  on  the  north  side  of  lots  one,  two  and 
three,  block  six  of  the  original  plat  of  Stillman  Valley, 
and  lies  next  to  the  right-of-way  of  the  Chicago  &  Pacific 
Railroad.  Block  six  is  a  narrow  wedge-shaped  piece  of 
land.    Its  greatest  width  is  at  its  west  side,  which  is  the 
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west  line  of  lot  five.  The  north  line  of  the  block  runs  in 
a  southeasterly  direction  from  the  northwest  corner  until 
it  meets  the  south  line  of  Main  street,  forming  a  point. 
Lot  one  is  the  first  lot  west  from  the  point  of  union  of 
these  two  lines.  Lot  two  is  immediately  west  of  lot  one, 
and  lot  three  west  of  lot  two,  the  length  of  the  lots  in- 
creasing north  and  south  the  further  west  they  are  located. 
These  lots  are  owned  by  appellant.  Somewhere  between 
seventy  and  seventy-five  feet  north  of  the  north  line  of 
blocks  five  and  six,  running  substantially  parallel  with  it, 
is  the  center  of  tthe  track  of  the  Chicago  &  Pacific  Rail- 
road. The  right-of-way  of  the  railroad  at  this  place  is  one 
hundred  feet  wide,  and  it  is  claimed  by  appellant  that  the 
fifty  feet  next  south  of  the  right  of  way  is  a  public  high- 
way. Appellant  constructed  a  cement  wall  inside  this  fifty 
feet  limit  for  the  foundation  of  a  building  he  was  about 
to  erect  on  his  lots,  claiming  it  to  be  inside  his  line,  and 
this  is  the  obstruction  complained  of.  Stillman  Valley  was 
laid  out  and  platted  by  Joshua  White,  the  owner  of  the 
land,  in  1874.  The  railroad  was  not  built  nor  the  right  of 
way  conveyed  to  the  company  by  him  until  1875,  but  the 
plat  shows  a  line  representing  the  center  line  of  the  rail- 
road. South  of  this  line  and  just  about  midway  between 
it  and  the  north  line  of  blocks  five  and  six,  the  plat  shows 
a  line  running  parallel  with  the  line  representing  the 
center  of  the  railroad  southeasterly  to  the  limit  of  the 
village.  The  space  between  this  line  and  blocks  five  and 
six  is  not  named  or  mentioned  on  the  plat  as  a  street,  alley 
or  highway,  and  why  the  line  was  drawn  there  does  not 
appear  from  the  plat.  All  the  -streets  laid  out  are  named 
in  the  plat  as  required  by  law.  It  is  clear  this  fifty  feet  of 
ground  was  not  made  a  street  by  Joshua  White  when  the 
village  was  laid  out  and  platted,  and  we  do  not  understand 
counsel  for  appellee  to  contend  seriously  that  it  was 
made  a  street  or  highway  by  the  plat.  They  say  in  their 
brief :  "  We  insist  that  the  evidence  in  the  case  will  sus- 
tain the  judgment  on  the  theory  that  there  was  a  public 
highway  at  the  place  of  this  obstruction,  established  either 
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by  dedication  or  prescription."  That  the  alleged  obstruc- 
tion was  erected  south  of  the  north  line  of  appellant's  lots 
as  platted,  is  clearly  proven  by  the  evidence  and  is  not 
denied  by  appellee.  The  exact  location  of  this  line  was 
found  by  a  competent  surveyor  who  made  his  survey  from 
the  original  monument  established  when  the  town  was 
laid  out  and  platted.  The  court  held  in  a  proposition  of 
law  that  the  method  adopted  by  the  surveyor  to  ascertain 
the  true  line  of  appellant's  lots  was  the  correct  method, 
and  this  is  not  disputed.  Appellant's  lots  were  vacant 
and  unoccupied  until  he  purchased  them  in  1898,  except 
that  the  owner  of  lot  four  erected  a  barn  and  some  smaller 
building,  which  extended  a  few  feet  over  on  lot  three. 
This,  however,  was  apparently  a  mistake  as  to  the  line, 
and  when  the  owner  of  lot  three  requested  it,  these  build- 
ings were  moved  off  of  it.  The  owners  of  the  lots  west  of 
appellant's  lots  in  erecting  their  north  fences,  left  a  space 
between  their  fences  and  the  right-of-way  of  the  railroad 
from  forty-five  to  fifty  feet  wide,  and  within  this  space 
there  was  travel  by  wagons  and  by  persons  driving  stock 
and  engaged  in  other  pursuits  up  to  the  time  appellant 
built  his  wall. 

Lovejoy  Johnson  owned  lots  one  and  two  in  block  seven 
and  occupied  them  as  a  creamery.  They  were  the  two  east 
lots  of  that  block  and  were  on  the  south  side  of  Main  street, 
which  ran  east  and  west  between  blocks  six  and  seven. 
There  were  only  five  lots  in  block  six,  and  the  block  only 
extended  about  half  as  far  east  as  block  seven.  The  plat 
shows  the  north  line  of  block  six  if  continued  southeasterly 
parallel  with  the  railroad,  would  cut  off  a  small  portion  of 
the  north  end  of  both  lots  one  and  two  in  block  seven.  If 
the  south  line  of  Main  street  were  extended  due  east  to  the 
east  line  of  block  seven,  it  would  leave  a  very  narrow  space 
between  the  northeast  corner  of  lot  one  owned  by  Mr.  John- 
son and  the  railroad  right  of-way,  "When  Mr.  Johnson  put 
up  his  creamery  buildings,  he  left  about  fifty  feet  between 
them  and  the  right-of-way,  but  built  two  tanks  in  that 
space  about  fifteen  feet  north  of  his  building.    He  testified 
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that  before  Joshua  White's  death,  and  about  fifteen  years 
after  the  town  was  platted,  and  a  good  many  years  after 
he  built  his  creamery,  he  had  a  talk  with  him  about  whether 
there  was  a  road  on  the  north  side  of  blocks  five  and  six, 
and  that  Mr.  White  said  there  was  not.  The  witness  said 
he  inquired  of  him  then  why  he  did  not  have  it  laid  out, 
and  Mr.  White  replied,  "If  you  wish  to  be  to  the  expense 
of  it,  ask  the  commissioners  and  have  the  road  laid,  but  I 
don't;  you  can  do  so  if  you  wish  to,  but  let  it  be;  the 
better  way  would  be  to  let  it  be,  and  in  time  it  will  become 
a  road."  So  far  as  we  are  able  to  discover,  this  is  the  only 
evidence  either  of  word  or  act  aside  from  the  plat,  to  show 
an  intention  on  the  part  of  White  to  dedicate  it  to  the 
public  as  a  highway.  There  is  some  evidence  that  a  little 
work  was  done  by  the  commissioners  of  highways  on  the 
fifty-foot  strip  south  of  the  railroad  right-of-way  in  front 
of  the  creamery  of  Mr.  Johnson,  and  also  at  a  place  some 
distance  west  of  appellant's  lots,  but  no  proof  of  the  exer- 
cise of  any  authority  over  it  along  the  north  side  of  blocks 
five  and  six. 

It  may  be  that  Joshua  White  intended  to  leave  a  road- 
way between  the  north  line  of  blocks  five  and  six  and  the 
right-of-way  of  the  railroad,  but  that  what  he  did  was  not 
a  statutory  dedication  of  fifty  feet  of  land  for  that  purpose 
we  think  is  entirely  clear.  The  certificate  to  the  plat  made 
by  the  surveyor  is  that  the  plat  is  a  correct  representa- 
tion of  the  lots,  blocks,  streets  and  alleys  marked  thereon, 
and  that  he  had  placed  a  good  and  sufficient  stone  at  the 
northwest  corner  of  block  ten,  from  which  to  make  future 
surveys*  Starting  from  this  monument,  the  survey  shows 
that  the  north  line  of  blocks  five  and  six  are  within  a  little 
less  than  twenty-five  feet  of  the  line  of  the  railroad  right- 
of-way.  It  would  be  unreasonable  to  say  that  having  laid 
out  and  platted  these  blocks,  subdivided  them  into  lots  and 
numbered  the  lots,  he  intended  a  portion  of  them  should 
be  used  as  a  street  or  highway  for  public  travel.  The  sur- 
veyor testified  that  to  leave  fifty  feet  between  block  six 
and  the  railroad  right-of  way  would  practically  obliterate 
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lot  one  from  that  block.  If  it  were  true  that  Mr.  White 
intended  to  leave  a  fifty-foot  strip  next  to  the  railroad  right- 
of-way  for  some  purpose  and  caused  a  plat  to  be  made  to 
show  that  fact,  yet  by  a  misunderstanding  as  to  the  exact 
location  of  the  right-of-way  of  the  railroad,  or  because  the 
plat  was  not  accurately  drawn  to  a  scale,  it  turned  out  the 
strip  of  land  left  between  the  right-of-way  and  the  blocks 
named  was  of  less  width,  wo  do  not  understand  the  addi- 
tional territory  to  make  it  fifty  feet  wide  could  be  taken 
from  the  purchaser  of  lots.  Smith  v.  Young,  160  111.  163. 
The  court  so  held  in  the  propositions  of  law. 

For  several  years  after  the  railroad  was  built,  there  was 
no  fence  along  the  south  line  of  its  right-of-way,  but  a  few 
years  before  this  trial  occurred  the  railroad  company  built 
a  fence  there.  The  proof  shows  a  considerable  use  by  the 
public  of  the  land  between  the  railroad  and  the  improve- 
ments built  on  the  lots  south  of  it  that  had  been  improved. 
Whether  this  use  extended  out  to  the  right-of-way  of  the 
railroad  before  its  fence  was  built  is  not  clear,  but  after 
that  time  it  was  confined  to  the  space  between  the  right-of- 
way  fence  and  the  fences  and  buildings  south  of  it.  The 
use  of  this  space  by  the  public  for  travel  was  not  exclusive. 
One  of  appellee's  witnesses  testified  that  it  had  been  inter- 
rupted a  dozen  times  or  more  during  the  last  twenty-five 
years  by  stone,  mortar  boxes,  headstones  and  cement  walls 
and  fences  put  there  by  appellant.  In  1882  corn  cribs  were 
built  partly  on  this  fifty-foot  strip  and  partly  on  the  rail- 
road right-of-way  some  distance  west  of  appellant's  lots. 
When  the  corn  was  shelled  from  these  cribs,  the  cobs  were 
thrown  into  this  alleged  roadway  and  remained  there  until 
they  were  carried  away  by  people  who  wanted  to  use  them 
or  until  they  rotted  away.  This  gave  it  the  name  at  that 
place  of  Cob  Alley.  One  witness  testified  a  carload  of 
stone  laid  in  the  middle  of  this  strip  of  land  north  of  lot 
one,  block  five,  for  ten  or  a  dozen  years.  Under  the  proof 
we  do  not  think  a  highway  was  established  at  the  place  in 
question  by  common  law  dedication.  To  constitute  a  dedi- 
cation of  a  highway  at  common  law,  there  must  be  an  in- 
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tention  on  the  part  of  the  owner  of  the  land  to  donate  it 
to  the  public  use  and  the  acceptance  of  it  by  the  public, 
and  these  things  must  be  established  by  clear,  satisfactory 
and  unequivocal  proof.  City  of  Chicago  v.  Borden,  190  111. 
430;  City  of  Chicago  v.  C,  R.  I.  &  P.  R  Co.,  152  111.  561; 
Moffett  v.  South  Park  Commissioners,  138  111.  620;  City  of 
Chicago  v.  Hill,  124  111.  646. 

Neither  do  we  think  the  proof  establishes  a  highway  by 
prescription.  To  establish  a  highway  upon  that  ground, 
its  use  must  be  shown  to  have  been  adverse,  exclusive,  con- 
tinuous and  uninterrupted  for  a  period  of  fifteen  years  with 
the  owner's  knowledge.  Rose  v.  City  of  Farmington,  196 
111.  226;  Town  of  Brushy  Mound  v.  McClintock,  150  I1L 
129;  City  of  Chicago  v.  Borden,  supra. 

We  are  of  opinion  the  evidence  was  insufficient  to  estab- 
lish that  the  wall  built  by  appellant  was  in  a  public  high- 
way, and  the  judgment  is  reversed. 

Hever^ed,  with  finding  of  facts. 

Finding  of  facts,  to  be  incorporated  in  the  judgment  of 
the  court : 

We  find  as  facts  that  the  land  upon  which  appellant  built 
the  cement  wall  was  not  in,  nor  a  part  of,  a  public  street 
or  highway. 


Frank  Ward  v.  Isabel  Meredith. 
Gen.  No.  4,535. 

1.  Instruction— when,  upon  liability  for  injury  canned  by  excessive 
speed  of  automobile,  not  erroneous.  An  instruction  upon  this  subject, 
substantially  in  the  language  of  the  statute  prohibiting  a  greater  rate  of 
speed  than  fifteen  miles  an  hour,  which  does  not  conclude  with  a  direc- 
tion as  to  a  verdict,  is  not  erroneous. 

2.  Automobile— when  obligation  to  stop  arises.  The  obligation  im- 
posed by  statute  as  to  the  stopping  of  an  automobile  when  a  horse  is 
about  to  be  frightened,  applies  as  well  to  cases  where  the  horse  has 
actually  become  frightened. 

8.    General  objection— when  will  not  avail    A  general  objection 
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will  not  avail  where  on  appeal  the  form  of  the  question  or  of  the  answer 
is  urged  as  error. 

4.  Evidence— what  not  conclusion  of  witness.  It  is  not  a  conclusion 
for  one  accustomed  to  the  use  of  horses  to  testify  that  a  horse  was 
frightened;  such  a  statement  is  the  assertion  of  a  fact. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Winnebago  County;  the  Hon.  Arthur  H.  Frost,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1905.  Affirmed.  Opin- 
ion filed  August  1, 1905. 

E.  H.  Marsh  and  C.  W.  Ferguson,  for  appellant;  Chas. 
F.  Davies,  of  counsel. 

F.  H.  Smith  and  R.  K.  Welsh,  for  appellee. 

Mr,  Justice  Farmer  delivered  the  opinion  of  the  court. 

On  the  23rd  day  of  April,  1904,  while  appellee  and  her 
husband  were  on  their  way  to  the  city  of  Rockf  ord  in  a  top 
buggy  drawn  by  one  horse  driven  by  appellee's  husband, 
they  met  appellant  and  party  in  a  large  two-seated,  canopy- 
top  automobile  on  the  public  highway  a  short  distance 
outside  the  city  limits  of  Rockford.  The  horse  became 
frightened  at  the  automobile,  plunged  off  the  grade  of  the 
highway  into  a  ditch  and  upset  the  buggy,  throwing  the 
occupants  out,  thereby  breaking  both  bones  of  appellee's 
right  arm  and  otherwise  injuring  her.  This  suit  was 
brought  to  recover  damages  for  said  injury.  The  declara- 
tion contained  four  counts,  the  first  and  second  of  which 
charged  appellant  generally  with  negligence  in  running 
and  managing  the  automobile.  The  third  charged  him 
with  running  at  a  rate  of  speed  in  excess  of  fifteen  miles  per 
hour  in  violation  of  the  statute  of  1903,  the  fourth  with 
frightening  the  horse  at  the  approach  of  the  aut  mobile, 
and  failing  and  refusing  to  stop  as  required  by  the  same 
act.  The  jury  returned  a  verdict  in  plaintiff's  favor  for 
$2,000  upon  which  the  court  rendered  judgment,  and  de- 
fendant prosecutes  this  appeal. 

It  is  not  denied  that  the  verdict  and  judgment  were 
warranted  by  the  evidence.  The  only  grounds  upon  which 
a  reversal  is  asked,  are,  that  the  court  erred  in  giving  ap- 
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pellee's  first  and  sixth  instruction,  in  refusing  an  instruc- 
tion asked  by  appellant,  and  in  admitting  improper  evi- 
dence. 

Appellee's  first  instruction  was  as  follows:  "  The  court 
instructs  you  that  in  any  action  brought  to  recover  dam- 
ages either  to  a  person  or  property  caused  by  running  an 
automobile  propelled  by  mechanical  power,  in  a  public 
highway,  at  a  greater  rate  of  speed  than  fifteen  miles  per 
hour,  the  plaintiff  is  deemed  to  have  made  out  a  prima  facie 
case  by  showing  the  fact  that  he  or  she  has  been  injured, 
and  that  the  person  running  such  automobile  either  by 
himself  or  his  agent. was  at  the  time  of  the  injury,  running 
the  same  at  a  speed  in  excess  of  fifteen  miles  per  hour." 
The  point  made  against  this  instruction  is  that  it  does  not 
tell  the  jury  the  injury  must  have  been  caused  by  the  ex- 
cessive rate  of  speed.  The  instruction  does  not  direct  a 
verdict,  but  merely  purports  to  state  a  proposition  of  law, 
and  while  the  phraseology  of  it  as  an  instruction  might 
have  been  improved,  yet  it  is  so  nearly  the  language  of  the 
statute  that  we  do  not  think,  concluding  as  it  does,  with- 
out any  directions  as  to  a  verdict,  it  can  be  held  to  have 
been  erroneous.  The  jury  could  not  have  understood  the 
law  as  laid  down  in  this  instruction  to  be,  that  &  prima  facie 
case  was  made  by  showing  an  injury  resulting  from  some 
cause  independent  of  the  excessive  speed  of  the  automobile. 
The  first  clause  of  the  instruction  limits  it  to  actions 
brought  to  recover  damages  to  persons  or  property,  caused 
by  running  an  automobile  at  a  greater  rate  of  speed  than 
fifteen  miles  per  hour,  and  could  not  have  been  understood 
by  the  jury  to  have  had  reference  to  injuries  received  from 
some  other  cause.  In  our  opinion  the  instruction  could 
not  have  been  misunderstood  by  the  jury.  We  think  the 
language  of  the  Supreme  Court  in  C,  B.  &  Q.  R.  R.  Co.  v. 
Haggerty,  67  III.  113,  where  a  similar  question  was  dis- 
cussed, is  applicable  to  this  instruction.  It  was  there  said, 
in  commenting  upon  an  instruction  as  to  a  liability  where 
the  railroad  company  was  alleged  to  have  run  its  train 
through  a  village  at  a  rate  of  speed   prohibited  by  the 
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ordinance:  "Still,  the  instruction  in  this  respect  was 
given  in  the  language  of  the  statute,  and  we  could  hardly 
pronounce  to  be  error  the  laying  down  the  law  in  the  words 
of  the  law  itself."  Even  if  the  instruction  were  open  to 
the  objection  made,  the  omission  of  the  missing  element 
~vas  supplied  by  other  instructions  given  which  would  cure 
the  defect.  C.  &.  E.  I.  R.  R.  Co.  v.  Crose,  113  111.  App. 
547,  and  cases  there  cited.  The  first  clause  of  appellee's 
sixth  instruction  accurately  lays  down  the  law  as  embraced 
in  the  second  section  of  the  act  of  1903,  which  is  as  fol- 
lows :  "  Whenever  it  shall  appear  that  any  horse  driven  or 
ridden  by  any  person,  upon  any  of  said  streets,  roads  or 
highways,  is  about  to  become  frightened  by  the  approach 
of  any  such  automobile  or  vehicle,  it  shall  be  the  duty  of 
the  person  driving  or  conducting  such  automobile  or  vehi- 
cles to  cause  the  same  to  come  to  a  full  stop  until  such 
horse  or  horses  have  passed."  The  instruction,  after  re- 
citing the  requirements  of  this  statute,  further  told  the 
jury  that  if  they  believed  from  the  evidence  that  the  de- 
fendant was  running  an  automobile  on  the  highway,  and 
that  the  horse  which  was  drawing  the  buggy  in  which 
plaintiff  was  riding  "  became  frightened  or  showed  that 
it  was  about  to  become  frightened  by  the  approach  of 
such  automobile  as  the  same  was  approaching  said  horse, 
and  that  the  said  defendant  either  knew  that  fact,  or  by 
exercise  of  ordinary  care  and  diligence  in  that  behalf 
might  have  discovered  and  known  that  fact,  then  it  became 
and  was  the  duty  of  said  defendant  to  cause  such  automo- 
bile to  come  to  a  full  stop  until  such  horse  had  passed  said 
automobile."  The  position  of  appellant  is  that  the  statutory 
requirement  of  a  person  in  charge  of  an  automobile  to  stop, 
applies  only  to  cases  where  a  horse  is  about  to  become 
frightened,  and  not  to  cases  where  the  horse  has  actually  be- 
come frightened.  We  cannot  agree  to  this  construction  of 
the  statute.  It  would  be  putting  an  interpretation  upon 
it  never  intended  by  the  legislature,  and  contrary  to  the 
spirit  and  purpose  of  the  act  to  say  it  required  the  driver 
of  an  automobile,  when   he  observed  a  horse  he  was  ap- 
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proaching  was  about  to  become  frightened,  to  stop  his 
machine,  but  if  the  horse  as  they  approached,  failed  to  give 
any  premonitory  symptoms  of  fright,  but  actually  took 
fright,  then  the  driver  of  the  automobile  might  continue  it 
in  motion  up  to  and  past  the  horse,  however  badly  he  might 
be  frightened,  and  however  dangerous  his  doing  so  might 
be  to  the  occupants  of  the  vehicle  drawn  by  the  frightened 
horse.  We  hold  the  statutory  duty  of  the  driver  of  the 
automobile  to  stop  when  it  appears  an  approaching  horse 
has  become  frightened,  to  be  as  imperative  as  when  it  ap- 
pears he  is  about  to  become  frightened.  It  will  also  be 
observed,  the  requirements  of  the  instruction  is  that  appel- 
lant knew,  or  might  by  the  exercise  of  ordinary  care  and 
diligence  in  that  behalf  have  discovered  and  known,  as  the 
horse  was  approaching  that  he  was  frightened  or  about 
to  become  frightened.  The  evidence  abundantly  shows  if 
appellant  did  not  know  the  horse  was  frightened,  or  about 
to  become  frightened  at  the  automobile  as  they  approached 
each  other,  it  was  because  he  was  not  in  the  exercise  of  the 
care  and  caution  required  of  him  by  the  common  law  to 
avoid  injury  to  appellee.  We  think  Christy  v.  Elliott,  216 
111.31,  sustains  the  views  we  have  herein  expressed,  and  is 
conclusive  of  the  merits  of  this  case. 

The  court  gave  every  instruction  asked  by  appellant  ex- 
cept one.  The  principles  stated  in  that  instruction  were 
fully  contained  in  two  instructions  given  on  behalf  of  ap- 
pellant, and  it  was,  therefore,  properly  refused. 

Appellee's  husband,  while  testifying  as  a  witness  on  her 
behalf,  stated  the  horse  became  frightened  when  it  came 
within  a  dozen  rods  of  the  automobile.  Appellant's  coun- 
sel objected  to  this  answer  and  moved  to  have  it  stricken 
out.  The  objection  and  motion  were  overruled  and  this  is 
the  only  complaint  made  of  the  admission  of  improper 
testimony.  The  objection  now  made  to  this  testimony  is 
that  it  was  the  statement  of  a  conclusion,  Appellant's 
counsel  stated  no  grounds  of  the  objection,  nor  of  the  mo- 
tion to  strike  the  testimony  out.  If  the  grounds  of  objec- 
tion here  made  had  been  stated  at  the  trial  it  would  have 
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afforded  counsel  for  appellee  an  opportunity,  if  he  so  de- 
sired, to  have  asked  another  question  to  obviate  the  objec- 
tion. But  we  are  of  opinion .  the  objection  was  not  well 
taken,  even  if  the  grounds  of  it  had  been  stated.  The  wit- 
ness was  a  farmer  and  had  been  accustomed  to  the  use  of 
horses  all  his  life,  and  had  driven  this  one  twelve  years. 
It  was  not  a  question  for  expert  testimony.  What  he  testi- 
fied to  was  not  a  conclusion  nor  the  expression  of  an  opin- 
ion, but  the  statement  of  a  fact.  Its  competency  is  sus- 
tained by  Gallagher  v.  The  People,  120  111.  179;  Dimick  v. 
Downs,  82  111.  570;  City  of  Shawneetown  v.  Mason,  Id  337; 
Hardy  v.  Merrill,  56  N.  H.  227;  Sydleman  v.  Beck  with,  43 
Conn.  9. 

We  regard  the  grounds  upon  which  a  reversal  of  this 
judgment  is  asked  as  being  without  merit.  While  the  suf- 
ficiency of  the  testimony  to  authorize  a  recovery  under 
some  one  or  more  of  the  counts  of  the  declaration  is  not 
questioned,  we  have  examined  the  abstract  of  it  and  con- 
clude it  fully  justified  the  verdict  and  judgment.  The 
weight  of  the  proof  shows  the  automobile  was  running 
at  a  higher  rate  of  speed  than  is  permitted  by  the  stat- 
ute. Besides  appellee's  husband,  three  other  disinter- 
ested witnesses  testified  on  behalf  of  appellee  that  it  was 
running  at  from  twenty-five  to  forty  miles  per  hoar. 
They  were  watching  it  as  it  and  the  horse  approached 
each  other.  The  horse  and  buggy  were  in  view  of  the 
occupants  of  the  automobile  when  they  were  a  fourth 
of  a  mile  apart.  The  three  disinterested  witnesses  referred 
to  testify  that  as  the  two  vehicles  approached  each  other, 
and  while  they  were  yet  several  rods  apart,  the  horse 
began  to  show  fright,  but  that  the  speed  of  the  auto- 
mobile was  not  slackened,  and  as  it  passed  the  horse  at 
that  high  rate  of  speed,  he  plunged  off  the  highway,  and 
upset  the  buggy.  True,  appellant,  his  son,  daughter  and  a 
lady  who  was  riding  with  them  testified  the  machine  was 
slowed  down  as  they  approached  the  horse,  but  all  admit 
it  was  not  stopped.  They  claim  not  to  have  observed  the 
horse  was  frightened  or  about  to  become  frightened  until 
they  passed  him.    The  weight  of  the  testimony  of  disinter- 
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ested  witnesses  shows  appellant  was  driving  his  automobile 
at  a  prohibited  rate  of  speed,  in  disregard  of  the  law  and 
the  safety  of  the  occupants  of  the  buggy.  This  disregard 
of  consequences  is  evidenced  by  the  fact  that  notwithstand- 
ing the  buggy  was  upset  by  the  frightened  horse  and  the 
occupants  of  it  thrown  out,  appellant  continued  on  his 
course  without  stopping  to  investigate  or  inquire  whether 
any  injury  to*  those  in  the  buggy  had  been  caused  by  the 
accident.  Appellee's  case  is  so  meritorious  on  the  facts 
that  a  reversal  would  not  be  justified,  unless  some  error  of 
a  really  prejudicial  character  to  appellant  had  been  com- 
mitted, and  finding  no  such  error  in  this  record,  the  judg- 
ment is  affirmed. 

Affirmed. 


Elgin,  Joliet  &  Eastern  Railroad  Company  v.  Bella  B. 
Hoadley,  Administratrix. 

Gen.  No.  4,541. 

1.  Preponderance  op  evidence— mere  number  of  witnesses  does  not 
determine,  The  mere  number  of  witnesses  testifying  for  or  against  a 
controverted  fact,  does  not  determine  where  the  preponderance  lies. 

2.  Ringing  of  bell— when  statute  requiring,  applies.  The  statute 
requiring  a  railroad  company  to  cause  a  bell  to  be  rung  or  a  whistle 
sounded  at  a  distance  of  eighty  rods  from  the  place  where  the  railroad 
crosses  any  public  highway  and  keep  the  same  ringing  or  whistling  un- 
til the  highway  is  reached,  applies  to  streets  in  an  incorporated  city  or 
village. 

3.  Ringing  of  bell— failure  of,  negligence.  It  is  negligence  upon 
the  part  of  a  railroad  company  to  run  its  engine  over  a  crossing  used  by 
the  public  without  either  the  ringing  of  a  bell  or  the  sounding  of  a 
whistle. 

4.  Ringing  of  bell— what  essent  ial  to  recover  for  failure  to.  In 
order  to  recover  for  the  negligence  of  a  railroad  company  in  running  its 
engine  over  a  crossing  used  by  the  public  without  the  ringing  of  a  bell 
or  the  sounding  of  a  whistle,  it  must  be  shown  that  such  failure  was  the 
proximate  cause  of  the  injury. 

5.  Contributory  negligence—  what  will  be  considered  in  connec- 
tion with  question  of.  In  determining  whether  one  who  has  lost  his 
life  by  an  accident  was  guilty  of  contributory  negligence,  the  natural 
instincts  of  self-preservation  may  be  considered. 
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Action  on  the  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Will  County;  the  Hon.  Dorranck  Dibell, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1905.  Af- 
firmed.   Opinion  filed  August  1, 1905. 

Knapp,  Haynie  &  Campbell,  and  J.  L.  O'Donnell,  for 
appellant. 

Donahoe,  MoNaughton  &  McKeown,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellee  as  administratrix  to 
recover  damages  for  the  death  of  her  husband,  George  E. 
Hoadley,  alleged  to  have  been  caused  by  the  negligence  of 
appellant.  Plaintiff  below  recovered  a  verdict  and  judg- 
ment for  $4,000,  from  which  the  defendant  has  appealed. 
Deceased  was  a  lamp  trimmer  in  the  employment  of  an 
electric  light  company,  and  on  January  4,  1902,  while  at 
work  on  a  lamp  in  Maple  street,  in  the  city  of  Joliet,  at 
a  place  where  it  is  crossed  by  several  tracks  of  appellant, 
he  was  struck  by  a  moving  engine  on  appellant's  railroad 
and  so  seriously  injured  that  he  soon  after  died.  The  lamp 
where  the  injury  occurred  was  about  midway  between  the 
north  and  south  lines  of  Maple  street,  which  ran  in  a  north- 
easterly and  southwesterly  direction.  It  was  an  arc  lamp 
hung  from  poles,  one  of  which  stood  near  the  north  line  of 
the  street,  and  the  other  well  toward  the  south  line.  It 
was  raised  and  lowered  by  a  windlass  from  the  north  pole. 
When  it  was  lowered  to  be  trimmed,  it  rested  on  the  sur- 
face of  the  ground  seven  feet  and  three-fourths  of  an  inch 
east  of  the  east  rail  of  the  track  west  of  it,  and  something 
like  ten  feet  west  of  the  west  rail  of  the  track  nearest  to  it 
on  the  east.  There  were  several  tracks  east  and  several 
west  of  the  lamp,  and  it  will  be  seen  from  the  measure- 
ments given  that  the  space  between  the  rails  of  the  tracks 
on  the  east  and  west  sides  of  the  lamp  was  about  seventeen 
feet.  The  accident  occurred  about  8:30  in  the  morning. 
Deceased  had,  by  means  of,  the  windlass  at  the  north  pole, 
lowered  the  lamp  to  the  street  and  was  standing  in  a 
stooping  position  between  it  and  the  track  on  the  west 
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side,  with  his  back  toward  the  track.  On  the  track  next 
east  of  the  lamp  and  just  in  front  of  him  were  two  engines 
coupled  to  a  heavy  freight  train,  the  engines  standing 
on  the  street  crossing  just  opposite  deceased.  The  evi- 
dence shows  that  just  about  the  time  the  accident  occurred^ 
these  engines  started  up  and  a  fog  of  steam  and  vapor  was 
escaping  from  the  cylinder  cocks  of  one  or  both  of  them, 
enveloping  deceased  and  all  objects  immediately  in  their  vi- 
cinity, so  as  to  obscure  to  some  extent  objects  in  the  fog 
and  vapor  from  the  view  of  persons  outside  of  it,  and  nec- 
essarily obstruct  the  view  of  deceased.  While  Hoadley 
was  engaged  trimming  the  lamp  under  those  conditions,  a 
switch  engine  with  a  few  cars  attached  came  down  from 
the  north  on  the  track  immediately  west  of  him,  and  the 
pilot  beam,  which  according  to  the  proof  projected  from 
twenty-four  to  twenty-six  inches  beyond  the  rail,  struck 
and  so  seriously  injured  him  as  to  cause  his  death.  De- 
ceased had  been  in  the  employment  of  the  electric  light 
company  since  September  previous  to  his  injury,  during 
which  time  he  had  trimmed  the  lamp  in  question  ever}7  day 
and  was,  therefore,  familiar  with  the  street  and  the  railroad 
tracks  crossing  it  at  the  place  where  the  injury  occurred. 
The  proof  also  shows  that  trains  and  engines  were  very 
frequently  passing  over  the  street  at  this  place,  back  and 
forth,  and  it  was  argued  by  appellant  that  deceased  knew 
the  place  to  be  one  of  great  peril  and  that  it  was  contrib- 
utory negligence  on  his  part  to  have  placed  himself  in  the 
position  he  was  in  at  the  time  he  was  struck  by  the  passing 
engine.  It  is  contended  that  if  deceased  had  stood  on  the 
opposite  or  east  side  of  the  lamp  there  was  ample  space 
between  it  and  the  track  to  have  permitted  him  to  do 
his  work  without  being  near  enough  a  track  to  have  been 
struck  by  a  passing  engine,  and  that  knowing  the  condi- 
tions, he  voluntarily  exposed  himself  to  the  position  of 
greater  peril,  and,  therefore,  cannot  recover.  The  declara- 
tion among  other  things  charged  that  there  was  no  bell 
rung  or  whistle  sounded  on  the  engine  which  caused  the 
injury  as  it  approached  the  street  crossing,  and  we  think 
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the  rights  of  the  parties  depend  upon  whether  or  not  such 
signals  were  given.  Upon  this  question  the  evidence  is 
conflicting.  The  engineer  and  fireman  on  the  engine  that 
struck  deceased,  and  other  employes  of  appellant,  testified 
either  that  the  whistle  was  sounded  or  the  bell  rung,  or 
that  both  the  whistle  was  sounded  and  the  bell  rung,  be- 
fore the  crossing  was  reached.  More  witnesses  in  number 
testified  to  one  or  the  other  of  these  signals  being  given  than 
testified  that  no  signals  were  given.  Some  of  appellant's 
testimony,  however,  was  to  the  effect  that  the  whistle  was 
sounded  a  considerable  distance  before,  but  was  not  kept 
sounding  till  the  crossing  was  reached.  Three  wholly  dis- 
interested witnesses  testified  that  no  bell  was  rung  or 
whistle  sounded  except  that  one  of  them  heard  a  whistle 
in  appellant's  yard  so  faraway  from  the  crossing  that  they 
could  not  see  the  engine  nor  tell  whether  the  whistle  came 
from  the  engine  that  caused  the  injury.  Two  witnesses 
were  together  in  a  buggy  and  had  intended  to  drive  east 
across  the  track  where  the  injury  occurred.  The  two  en- 
gines standing  on  the  track,  east  of  the  lamps,  prevented 
their  passing  over,  and  while  they  stopped  as  they  were 
approaching  from  the  west  side,  the  engine  came  down 
from  the  north  and  both  these  witnesses  testify  that  no 
whistle  was  sounded  or  bell  rung  for  the  crossing.  They 
give  their  reasons  for  having  it  impressed  upon  their  minds 
at  the  time.  Mr.  Brockway,  the  owner  of  the  horse  they 
were  driving,  testified  he  remembered  distinctly  that  the 
bell  did  not  ring  nor  the  whistle  sound,  because  neither 
he  nor  any  other  man  could  have  held  his  horse  if  such 
signals  had  been  given,  and  that  he  remarked  to  Mr.  O'Con- 
nell  who  was  with  him  at  the  time,  the  fact  that  no  whistle 
was  sounded  nor  bell  rung.  Mr.  O'Connell  positively  swears 
no  signal  was  given  by  whistle  or  bell,  and  says  he  remem- 
bers Mr.  Brockway  swearing  about  it  as  the  engine  came 
up.  A  Mr.  Young  also  testified  he  was  looking  at  the 
engine  as  it  came  down  the  track  and  that  no  bell  was  rung 
or  whistle  sounded  before  it  reached  the  crossing.  The  en- 
gineer on  one  of  the  engines  on  the  east  track  saw  the  en- 


Second  District— A.  D.  1905.  169 

R,  J.  &  E.  R.  R.  Co.  v.  Hoadley. 

gine  strik©  deceased,  and  just  as  it  did  so,  blew  his  signal 
lor  the  engine  to  stop.  There  is  some  proof  also  to  the 
effect  that  the  engine  that  caused  the  injury  immediately 
blew  the  signal  to  stop,  and  it  did  in  fact  stop  a  short  dis- 
tance from  where  the  accident  occurred.  The  jury  found 
that  no  signals  were  given  as  the  engine  approached  the 
crossing.  There  was  no  special  finding  to  this  effect,  but 
the  instructions  given  by  the  court  made  plaintiff's  right 
to  recover  dependent  upon  whether  the  jury  believed  from 
the  evidence  that  the  signals  were  not  given,  and  while 
more  witnesses  testified  to  some  or  both  of  the  signals  being 
given  than  testified,  they  were  not  given,  yet  the  situation 
of  the  witnesses  at  the  time  and  their  reasons  and  opportu- 
nities for  observing  and  remembering  the  facts  appear  from 
the  evidence  to  be  such  that  we  cannot  say  the  finding  of 
the  jury  is  not  supported  by  the  weight  of  the  testimony. 
The  jury  might  very  properly  attach  great  weight  to  the 
testimony  of  witnesses  who  were  observing  at  the  time 
whether  signals  were  being  given  and  had  special  reasons 
for  impressing  the  fact  on  their  memories.  Assuming  that 
the  weight  of  the  proof  shows  no  signals  were  given  by 
those  in  charge  of  the  engine  as  it  approached  the  cross- 
ing, we  are  of  opinion  the  mere  fact  that  deceased  might 
Lave  selected  a  safer  place  to  have  done  his  work  will  not 
bar  a  recovery.  He  was  not  on  the  track  of  appellant,  but 
was  in  a  public  street  where  he  had  a  right  to  be,  and 
where  he  had  a  right  to  assume  appellant  would  give  the 
signals  required  by  law  to  be  given  before  attempting  to 
pass  over  the  crossing.  Undoubtedly  he  must  have  known 
that  an  engine  was  liable  to  pass  over  the  track  most  any 
time,  but  he  had  a  right  to  assume  appellant's  servants  in 
charge  of  the  engine  would  comply  with  the  duty  the  law 
imposed  upon  them,  either  to  sound  the  whistle  or  ring 
the  bell  as  they  approached  the  crossing,  and  continue 
either  to  whistle  or  ring  the  bell  until  they  had  reached  it. 
If  it  be  said  that  by  placing  himself  so  near  the  track  that  he 
was  liable  to  be  struck  by  a  passing  engine  he  assumed  the 
risk  of  being  thus  injured,  it  cannot  be  said  that  he  assumed 
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the  peril  of  appellant  failing  to  give  the  signals  required 
by  law  to  warn  those  in  the  public  street  of  the  approach 
of  the  engine.  The  evidence  shows  the  approaching  en- 
gine was  running  some  five  to  eight  miles  per  hour  and  was 
making  the  usual  noise  attending  the  passage  of  an  engine 
over  the  railroad  track,  but  the  noise  of  the  starting  up  of 
the  two  engines  on  the  track  just  east  of  deceased  and  the 
escaping  steam  from  their  cylinder  cocks  might  well  have 
prevented  his  hearing  the  rumbling  of  the  engine  and  cars 
over  the  track  west  of  him  when  he  could  have  heard  the 
ringing  of  a  bell  or  the  sounding  of  a  whistle. 

The  statute  requiring  the  railroad  company  to  cause  a 
bell  to  be  rung  or  whistle  sounded  at  the  distance  of  eighty 
rods  from  the  place  where  the  railroad  crosses  any  public 
highway,  and  keep  the  same  ringing  or  whistling  until  the 
highway  is  reached,  applies  to  streets  in  an  incorporated 
city  or  village.  M.  &  O.  R.  R.  Co.  v.  Davis,  130  111.  146. 
The  proof  shows  that  the  street  crossing  in  question  was 
one  much  used  by  the  public,  and  that  it  was  negligence 
for  appellant  to  run  its  engine  over  the  crossing  without 
giving  the  statutory  signals  cannot  be  denied.  Galena  & 
Chicago  Union  R.  R.  Co.  v.  Loomis,  13  III.  54S;  T.,  H.  & 
I.  R.  R.  Co.  v.  Black,  18  111.  App.  45;  St.  L.,  J.  &  C.  R.  R. 
Co.  v.  Terhune,  50  111.  151;  I.  C.  R.  R.  Co.  v.  Gillis,  68 
111.  317.  Proof  alone,  however,  that  the  signals  were  not 
given  would  not  justify  a  recovery.  Before  a  recovery  can 
be  had  on  the  ground  that  the  signals  were  not  given,  it 
must  appear  from  the  evidence  that  the  failure  to  give  the 
signals  caused  the  injury.  The  proof  in  this  case  warranted 
the  conclusion  that  the  statutory  signals  were  not  given, 
and  it  then  became  a  question  of  fact  for  the  jury  to  deter- 
mine whether  such  failure  and  neglect  to  give  the  signals 
misled  the  deceased  and  thereby  caused  his  injury.  C.  & 
A.  R.  R.  Co.  v.  Corson,  193  111.  98.  There  is  no  proof 
tending  to  show  deceased  knew  the  engine  was  approach- 
ing, but  on  the  contrary,  we  think  the  justifiable  inference 
from  the  testimony  is  that  he  did  not  know  of  its  approach 
until  he  was  struck.     The  natural  instincts  of  all  sane  men 
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to  preserve  life  and  avoid  injury  and  consequent  pain  and 
suffering,  may  properly  be  taken  into  consideration  in  deter- 
mining whether  a  person  was  guilty  of  negligence  under 
certain  circumstances.  The  presumption  is  that  such  a  per- 
son standing  so  near  a  railroad  track  as  to  be  injured  by  a 
train  passing  over  it,  would,  if  he  were  warned  and  knew  of 
the  approach  of  an  engine,  regard  the  warning  and  seek  a 
place  of  safety.  Great  Western  R.  R.  Co.  v.  Geddis,  33 
111.  305;  I.  C.  Ji.  R.  Co.  v.  Nowicki,  148  111.  29;  C,  C,  C. 
&  St.  L.  Ry.  Co.  v.  Keenan,  190  111.  217.  The  distinction 
between  this  case  and  those  cited  in  appellant's  brief  is 
that  in  those  cases  there  was  no  statutory  duty  imposed 
upon  the  railroad  company  to  give  warning  signals  to  the 
party  injured  of  the  approach  of  an  engine  or  train,  such 
as  was  required  in  this  case.  In  B.  &.  O.  S.  W.  Ry.  Co.  v. 
Then,  159  111.  535,  it  is  said  in  the  opinion  of  the  Appel- 
late Court,  which  was  adopted  by  the  Supreme  Court,  that 
a  person  at  a  public  crossing  of  a  highway  and  railroad  had 
a  right  to  rely  upon  the  performance  of  the  duty  imposed 
upon  the  railroad  company  by  an  ordinance  to  give  warn- 
ing of  the  approach  of  a  train  by  continuously  ringing  the 
bell  while  approaching  the  crossing.  So  here  deceased  had 
a  right  to  rely  upon  the  statutory  signals  being  given  of 
the  approach  of  the  engine,  and  we  are  not  prepared  to  say 
the  weight  of  the  evidenco  fails  to  show  that  they  were 
not  given,  and  that  the  injury  was  the  proximate  result  of 
such  failure. 

It  is  claimed  appellee's  first  instruction  was  so  worded 
as  to  be  likely  to  be  misunderstood  by  the  jury.  We  have 
carefully  read  the  instruction  and  are  of  opinion  it  is  not 
subject  to. the  criticism  made  of  it.  The  judgment  of  the 
Circuit  Court  is,  therefore,  affirmed. 

Affirmed. 

Mr.  Justice  Dibell  having  heard  this  case  in  the  court 
below,  took  no  part  in  its  consideration  here. 
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Colean  Manufacturing  Company  t.  William  Jones. 
Gen.  No.  4,562. 

1.    Landlord's  lien— how  may  be  enforced.    It  is  not  essential  that 
the  landlord  should  enforce  his  lien  by  distress  where  the  tenant  admits  ' 
the  liability  and  delivers  the  crop  (which  is  the  subject  of  the  lien)  in 
satisfaction  of  the  claim. 

Action  of  trover.  Appeal  from  the  Circuit  Court  of  Knox  County; 
the  Hon.  George  W.  Thompson,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1005.    Affirmed.     Opinion  filed  August  1, 1905. 

P.  S.  Post  and  Arthur  Keith  ley,  for  appellant. 

E.  A.  Corbin  and  R.  C.  Hunt,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

W.  J.  Allen  and  Arthur  S.  Allen  were  tenants  upon  the 
farm  of  appellee  under  a  written  lease  for  the  premises, 
from  March  1,  1901,  to  March  1,  1906.  By  the  terms  of 
the  lease  the  lessees  agreed  to  pay  as  rent  $900  per  year, 
one-half  of  which  was  to  be  paid  on  or  before  January  1st, 
the  other  half  on  or  before  February  15th  of  each  year.  The 
lease  provided  that  either  party  might  terminate  it  at  the 
end  of  any  year  by  giving  the  other  party  notice  in  writing 
of  his  intention  to  do  so  not  later  than  October  15th 
preceding  the  end  of  the  year.  Before  the  last  year  the 
premises  were  occupied  under  this  lease,  Arthur  S.  Allen 
appears  to  have  withdrawn  from  any  further  occupancy  of 
the  premises,  and  W.  J.  Allen  continued  to  occupy  the 
farm  under  the  lease.  On  the  22nd  of  September,  1903, 
the  Aliens  executed  a  chattel  mortgage  to  appellant  upon 
the  corn  growing  on  the  farm  mentioned  in  the  lease,  and 
also  a  piece  of  corn  growing  upon  land  not  described  in  the 
lease  which  had  been  rented  to  Allen  by  appellee.  The 
mortgage  was  given  to  secure  a  note  given  on  the  same 
date  by  the  Aliens  to  appellant  for  $1,000,  payable  Novem- 
ber 1,  1903.  On  the  7th  day  of  October,  1903,  William  J. 
Allen,  being  indebted  to  appellee  for  rent  in  the  sum  of 
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$1,000,  and  appellee  being  security  for  him  to  other  parties 
for  debts  amounting  to  a  considerable  sura,  entered  into  a 
written  agreement  with  appellee,  which  was  indorsed  on 
the  back  of  the  lease,  that  in  consideration  of  debts  and 
obligations  of  Allen's  paid  and  to  be  paid  by  appellee, 
amounting  to  about  $4,000,  and  rent  to  the  amount  of 
$1,000  due  appellee,  Allen  sold  and  conveyed  to  him 
certain  personal  property  which  is  not  here  involved,  and 
all  the  corn  then  standing  in  the  field  on  the  premises 
covered  by  the  lease  and  also  twenty-seven  acres  of  corn 
standing  in  the  field  on  premises  not  included  in  the  lease, 
and  surrendered  the  unexpired  term  of  the  lease  to  appellee. 
It  was  also  agreed  between  the  parties  in  writing  that  in 
consideration  of  Allen  being  allowed  to  occupy  the  dwell- 
ing on  the  premises  leased  until  the  1st  day  of  March,  1904, 
he  would  gather  and  crib  all  of  said  corn.  A  few  days 
later,  Allen  notified  appellee  he  could  not  gather  the  corn, 
and  appellee  went  to  the  farm  and  took  possession  thereof, 
and  of  the  property  mentioned  in  the  contract  referred  to. 
On  the  first  day  of  November  appellant  went  to  the  prem- 
ises to  take  possession  of  the  property  described  in  its 
mortgage  and  found  appellee  in  possession  of  the  corn.  He 
refused  upon  demand  to  deliver  it  to  appellant  and  gath- 
ered and  fed  or  marketed  the  entire  crop.  Appellant  then 
sued  appellee  in  trover  for  the  value  of  the  crop  of  corn. 
By  agreement,  the  cause  was  tried  before  the  court  without 
a  jury,  resulting  in  a  judgment  in  favor  of  appellant  for 
$145,  from  which  this  appeal  is  prosecuted. 

There  is  no  question  raised  upon  the  facts.  Appellant's 
contention  is  that  by  the  agreement  surrendering  the  lease 
to  appellee  and  turning  over  to  him  the  corn,  appellee's  lien 
as  landlord  was  merged  in  his  title  as  purchaser,  and  that  he 
held  subject  to  the  chattel  mortgage  of  appellant.  The  law 
gives  the  landlord  a  lien  upon  the  crops  to  secure  his  rent, 
and  this  lien  has  priority  over  any  mortgage  made  by  the 
tenant  to  other  parties.  If  appellant's  position  is  sound, 
it  would  mean  that  as  against  a  mortgage  or  judgment 
creditor  of  the  tenant,  the  landlord  could  only  satisfy  his 
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lien  by  proceedings  in  distress.  We  do  not  understand 
this  to  be  a  correct  proposition.  Where,  as  in  this  case, 
the  rent  due  is  substantially  equal  to  the  value  of  the  crop, 
and  the  tenant  is  willing  and  desirous  of  delivering  the 
crop  to  the  landlord  in  payment  of  the  rent,  it  would  seem 
unreasonable  to  prohibit  the  landlord  from  accepting  pay- 
ment in  this  way  and  require  him  to  bring  about  the  same 
result  by  resorting  to  the  levying  of  a  distress  warrant  and 
incurring  the  costs  and  expenses  incident  thereto.  We  are 
of  opinion  the  law  authorizes  the  landlord  to  satisfy  bis 
lien  by  accepting  from  the  tenant  the  crop,  or  a  sufficient 
amount  thereof,  to  pay  the  rent  due  without  resorting  to 
proceedings  in  distress  for  rent,  and  we  think  this  view 
is  sustained  by  Hunter  v.  Whitfield,  89  111.  229.  By  the 
terms  of  the  lease,  the  rent  became  due  appellee  when  the 
mortgage  was  executed  to  appellant,  and  we  are  of  opinion 
the  doctrine  of  merger  does  not  apply  to  this  case.  Ap- 
pellant's counsel  say  in  their  brief,  the  judgment  of  $145 
was  rendered  in  favor  of  plain  tiff- "  upon  the  theory  that 
that  sum  was  the  value  over  and  above  the  rent  due 
appellee  of  that  portion  of  the  crop  of  corn  raised  upon  the 
land  not  included  in  the  lease."  We  are  of  opinion  appel- 
lant was  entitled  to  no  more  than  that,  and  the  judgment 
is,  therefore,  affirmed. 

Affirmed. 


Chicago  &  Joliet  Electric  Railway  Company  v.  Nancy  J. 

Patton. 

Gen.  No.  4,587. 

1.  Preponderance  op  evidence— not  determined  by  greater  num- 
ber of  witnesses.  The  preponderance  of  the  evidence  does  not  necessa- 
rily lie  with  the  side  upon  which  the  greater  number  of  witnesses  tes- 
tify. 

2.  Verdict— when  not  disturbed.  A  verdict  will  not  be  disturbed  as 
contrary  to  the  evidence  where  such  evidence  is  conflicting,  even  if  the 
verdict  may  seem  contrary  to  the  weight  of  the  proof,  unless  it  is  clearly 
and  palpably  so. 
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3.  Verdict— when  not  excessive,  A  verdict  for  $6,000  is  not  exces- 
sive where  the  evidence  tends  to  show  that  the  plaintiff  was  at  the  time 
of  the  injury  about  forty-nine  years  of  age  and  of  good  health  and  sus- 
tained by  reason  thereof  a  fracture  of  the  hip,  with  the  consequent  suf- 
fering and  disability,  which  injury  was  permanent. 

4.  Evidence — what  not  the  statement  of  a  conclusion.  For  the 
plaintiff  to  say,  ••  I  have  been  a  nervous  wreck  ever  since,"  is  not  to 
Btate  a  conclusion  but  a  fact. 

5.  Argument  op  counsel— when  not  improper.  It  is  not  improper 
for  counsel  in  his  argument  to  the  jury  to  state  that  damages  are  to  be 
assessed  for  the  future  as  well  as  for  the  past,  where  there  is  evidence 
tending  to  show  a  continuing  injury. 

0.  Argument  op  counsel— when  cannot  be  complained  of.  An  argu- 
ment of  counsel  cannot  be  complained  of  where  no  ruling  is  Bought  or 
obtained  thereon  in  the  trial  court. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  County;  the  Hon.  Dorrance  Dibell,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1905.  Affirmed.  Opinion  filed 
August  1,  1905. 

E.  Meers,  for  appellant. 
J.  "W.  D'Arcy,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

Appellee  was  injured  May  1,  1902,  at  8:30  p.  m.  in  alight- 
ing from  one  of  appellant's  cars,  and  this  suit  was  brought 
to  recover  damages  she  claimed  to  have  sustained  thereby. 
The  first  count  of  the  declaration  alleges  appellant  stopped 
its  car  on  Chicago  street  about  100  feet  south  of  Clinton 
street  to  allow  passengers  to  alight,  and  that  as  appellee 
was  in  the  act  of  leaving  the  car  while  it  was  not  in  motion, 
it  suddenly  and  violently  started  and  thereby  threw  her 
upon  the  pavement  and  injured  her.  The  second  count 
charges  the  car  was  not  stopped  a  sufficient  length  of  time 
to  allow  passengers  to  alight  therefrom,  and  that  as  appel- 
lee was  in  the  act  of  leaving  it,  the  car  was  suddenly  and 
violently  started  and  thereby  threw  her  against  the  step  of 
the  car  and  to  the  surface  of  the  street  with  great  force 
and  violence,  seriously  injuring  her.  Two  trials  of  the 
case  resulted  in  the  juries  failing  to  agree.  At  the  third 
trial  there  was  a  verdict  in  favor  of  appellee  for  $6,000, 
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upon  which  the  court,  after  overruling  a  motion  for  a 
new  trial,  rendered  judgment  and  defendant  below  has 
appealed. 

Appellant  contends  that  under  the  evidence,  appellee  was 
not  entitled  to  a  verdict,  that  the  court  permitted  improper 
testimony,  that  in  the  argument  of  appellee's  counsel  to 
the  jury  he  indulged  in  improper  remarks  of  a  character 
that  tended  to  excite  prejudice  against  appellant,  and  that 
the  verdict  is  excessive.  Appellant's  counsel  in  his  brief 
says :  "  The  most  important  questions  to  be  considered  in 
the  case  are,  whether  or  not,  from  the  direct  testimony  taken 
in  connection  with  all  the  circumstances  connected  with 
the  accident,  appellee  is  entitled  to  recover  a  verdict  for 
any  amount;  and  was  the  jury  influenced  by  sympathy, 
passion  or  prejudice  in  returning  such  a  large  verdict  in  her 
favor."  Appellee  was  intending  to  transfer  from  the  car 
she  alighted  from  to  another  car,  and  she  claims  the  car 
she  was  on  stopped  when  it  arrived  at  about  the  place  for 
passengers  desiring  to  transfer  to  depart  from  it.  It  was 
an  open  summer  car  with  seats  running  crosswise  and  a 
foot-board  running  the  entire  length  of  the  car  on  each 
side.  Appellee  claims  when  the  car  stopped  she  stepped 
on  this  foot-board  with  one  foot  and  was  in  the  act  of  step- 
ping to  the  street  with  the  other  when  the  car  suddenly 
and  violently  started,  loosening  her  hold  from  the  handle- 
bar and  throwing  her  to  the  street.  Appellant  contends 
she  attempted  to  alight  from  the  car  while  it  was  in  motion, 
and  when  she  stepped  from  the  foot-board  to  the  street, 
was  thrown  on  account  of  the  motion  of  the  car.  The 
most  serious  question  we  find  in  the  case  is  as  to  where  the 
weight  and  preponderance  of  the  testimony  is.  The  evi- 
dence is  not  voluminous  and  we  have  read  it  with  much 
care.  It  is  conflicting;  in  some  respects,  irreconcilably  so. 
Appellee,  her  adopted  daughter,  who  was  with  her  at  the 
time  of  the  accident,  and  a  Mr.  McCarthy  and  a  Mr.  Rob- 
ertson testified  the  car  stopped,  then  started  up  suddenly 
and  stopped  again.  The  conductor,  the  motorman,  an  in- 
spector of  appellant,  who  says  he  was  riding  on  the  front 
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platform  with  the  motorman,  and  Mr.  Brennan  and  his 
wife,  who  were  passengers,  testified  appellee  stepped  from 
the  car  to  the  street  while  it  was  in  motion  and  that  it  only 
stopped  once,  and  that  after  she  had  fallen.  Another  pas- 
senger, a  lady,  testified  that  her  recollection,  was  that  the 
car  only  made  one  stop.  While  the  greater  number  testi- 
fying on  this  subject  is  on  the  side  of  appellant,  still  this  is 
not  of  itself  conclusive  of  the  weight  and  preponderance  of 
the  evidence.  Those  who  corroborated  the  testimony  of 
appellee  besides  her  little  daughter  were  a  Mr.  McCarthy, 
who.  at  the  time  of  the  accident  was  in  the  employ  of  appel- 
lant but  was  since  discharged.  He  testified  he  was  motor- 
man  of  a  car  on  the  line  to  which  appellant  desired  to 
transfer  and  was  some  thirty  or  forty  yards  from  the  car 
she  alighted  from.  Also  Mr.  Robertson,  a  passenger  who 
testified  he  was  standing  on  the  foot-board,  holding  to  the 
hand-rail  when  the  car  started  up  after  stopping,  and  that 
the  sudden  start  swung  him  back  against  the  side,  and  that 
just  as  this  occurred  he  heard  some  one  cry  out  and  saw 
appellee  lying  on  the  pavement.  Brereton,  the  motorman, 
Elliott, the  conductor,  and  Cline,  an  inspector  for  appellant, 
all  say  the  car  made  but  one  stop,  and  that  appellee  stepped 
from  it  before  it  had  come  to  a  stop.  Thomas  Brennan 
and  his  wife  Margaret,  who  were  passengers  on  the  car,  tes- 
tified it  slowed  up  and  that  appellee  stepped  from  it  to  the 
street  before  it  had  stopped. 

The  law  is  so  well  settled  that  an  appellate  tribunal  is 
not  justified  in  reversing  a  judgment  because  the  evidence 
is  conflicting,  even  if  it  may  seem  contrary  to  the  weight  of 
the  proof,  unless  it  is  clearly  and  palpably  so,  as  hardly  to 
require  the  citation  of  authorities.  Much  importance  is 
justly  and  properly  attached  to  the  verdict  of  a  jury  and 
its  approval  by  the  trial  court,  because  the  opportunities  of 
the  trial  court  and  jury  for  determining  the  weight  and 
credit  that  should  be  given  to  the  testimony  of  the  wit- 
nesses is  so  much  better  than  those  of  an  appellate  court. 
Our  system  of  jurisprudence  has  demonstrated  the  value 
and  usefulness  of  trial  by  jury  in  determining  questions 
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of  fact  and  human  motive,  and  if  appellate  tribunals  should 
reverse  judgments  in  all  cases  where,  from  reading  the  rec- 
ord it  would  seem  from  the  number  of  witnesses  testifying 
on  one  side  that  the  verdict  and  judgment  were  not  sup- 
ported by  the  weight  of  the  testimony,  ignoring  the  ability 
and  propriety  of  the  jury  who  saw  and  heard  the  witnesses 
to  determine  from  their  appearance  and  conduct  on  the 
witness  stand  and  the  manner  of  their  testifying,  what 
weight  and  credit  their  testimony  is  entitled  to,  it  would 
be  a  serious  interference  with  the  right  of  trial  by  jury. 
It  is  true  the  plaintiff  should  always  make  his  case  by  a 
preponderance  of  the  evidence,  but  whether  he  has  done  so 
is  the  province  of  the  jury  to  determine.  The  law  has 
vested  in  the  trial  court  the  right  and  power  to  approve  or 
set  aside  verdicts.  It  has  also  vested  in  courts  of  appellate 
jurisdiction  the  right  and  power  to  review  and  consider  the 
evidence  upon  which  the  verdict  is  based,  and  to  reverse  a 
judgment  rendered  thereon  if  it  clearly  appears  such  ver- 
dict and  judgment  are  unsupported  by  the  weight  of  the 
evidence  or  that  the  verdict  was  the  result  of  passion  or 
prejudice.  This  power  of  appellate  courts  is  a  wholesome 
one  and  there  should  be  no  hesitation  in  its  exercise  in 
proper  cases.  It  should  be  remembered,  however,  that  in 
most  contested  law  suits,  the  exact  truth  is  not  capable  of 
absolute  demonstration,  but  can  only  be  approximated  from 
the  best  information  obtainable.  The  weaknesses  and  frail- 
ties of  human  nature  are  such  that  injustice  may  occasion- 
ally be  Hone  where  justice  is  honestly  and  sincerely  in- 
tended, but  this  is  of  such  rare  occurrence  that  it  is  better 
it  should  be  so  than  that  the  truth  of  facts  found  by  the 
verdict  of  a  jury  should  be  required  to  be  so  clear  as  to 
leave  no  room  for  question  or  dispute,  before  it  could  re- 
ceive the  approval  of  the  court.  The  Supreme  Court  said 
in  I.  C.  R.  R.  Co.  v.  Gillis,  68  111.  317,  when  that  court  re- 
viewed the  facts:  "  If  any  rule  of  this  court  can  be  so  well 
established  as  to  be  neither  questioned  nor  require  the  cita- 
tion of  authorities  to  support  it,  it  is  that  a  verdict  will  not 
be  set  aside  whenever  there  is  a  contrariety  of  evidence,  and 
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the  facts  and  circumstances,  by  a  fair  and  reasonable  in- 
tendment, will  authorize  the  verdict,  notwithstanding  it 
may  appear  to  be  against  the  strength  and  weight  of  the 
testimony."  In  West  Chicago  St.  Ey.  Co.  v.  Brown,  112  111. 
App.  351,  plaintiff  sought  to  recover  for  an  injury  caused, 
as  she  alleged,  by  a  car  suddenly  starting  while  she  was  in 
the  act  of  boarding  it.  She  testified  it  stopped  in  response 
to  her  signal  before  she  attempted  to  enter  it,  and  four  em- 
ployees of  the  defendant  testified  it  did  not.  A  large  num- 
ber of  witnesses  testified  the  place  where  plaintiff  said  the 
car  stopped  was  not  the  usual  place  for  cars  to  stop.  The 
judgment  in  favor  of  plaintiff  was  affirmed  by  the  Appel- 
late Court  for  the  First  District,  and  in  the  opinion  the 
court  said :  "The  question,  of  course,  is  not  what  the  court 
would  have  found  upon  the  same  state  of  proof,  but  whether 
the  verdict  is  so  clearly  against  the  evidence  as  the  result 
of  passion,  prejudice  or  other  improper  influence  upon  the 
jury  as  to  require  the  granting  of  a  new  trial." 

Chicago  Union  Traction  Co.  v.  O'Donnell,  113  111.  App. 
259,  was  a  suit  to  recover  for  a  death  alleged  to  have  been 
caused  by  the  defendant's  negligence.  Three  witnesses 
testified  who  saw  the  accident,  one  for  plaintiff  and  two 
for  defendant,  and  on  appeal  it  was  argued  the  verdict  and 
judgment  for  plaintiff  were  contrary  to  the  weight  of  the 
proof.  On  that  branch  of  the  case  the  court  said  :  "  In 
such  case  the  question  is  one  not  merely  of  numbers,  but 
of  credibility,. and.  it  was  clearly  within  the  province  of 
the  jury  to  determine  which  was  the  more  credible — the 
testimony  of  the  one  witness  for  appellee,  or  of  the  two 
for  appellant.  In  North  Chicago  St.  Ry.  Co.  v.  Fitzgib- 
bons,  79  111.  App.  632,  the  witnesses  for  the  plaintiff  were 
four  and  those  for  the  defendant  nine.  The  jury  found 
for  the  plaintiff,  and  we  overruled  the  contention  that  the 
preponderance  of  the  evidence  was  with  the  defendant, 
saying :  "  If  we  were  to  be  guided  only  by  the  number  of 
witnesses,  it  would  be  a  simple  matter  to  conclude  that 
nine  preponderated  in  numbers  over  four.  But  the  jury 
might,  with  propriety,  have  based  their  measurement  upon 
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other  considerations  as  well  as  that  of  mere  numbers — as, 
upon  apparent  truthfulness,  lack  of  interest,  opportunity 
for  observing,  intelligence,  etc."  See,  also,  Chicago  City 
Ry.  Co.  v.  Bundy,  210  111.  39. 

Tfcis  case  presents  a  very  good  illustration  of  the  diffi- 
culty of  arriving  at  the  exact  truth  from  the  testimony 
of  witnesses.  In  addition  to  the  contradictions  in  the  evi- 
dence to  which  we  have  referred,  appellee  testified  that 
Mr.  Robertson  and  a  lady  she  did  not  know  lifted  her  up 
and  assisted  her  to  the  sidewalk,  and  that  Mr.  Cline  and 
Mrs.  Brennan  did  not  assist  her.  Mr.  Robertson  testified 
also  that  he  and  a  lady  unknown  to  him  assisted  her,  and 
that  Mr.  Cline  did  not.  Mr.  Cline  testified  he  got  off  the 
front  platform  of  the  car  and  helped  appellee  up  and  as- 
sisted her,  with  the  help  of  a  lady  he  did  not  know,  to  the 
sidewalk.  Mrs.  Brennan  testified  she  and  a  man  who  got 
off  the  front  part  of  the  car  helped  appellee  up  and  assisted 
her  to  the  sidewalk.  The  conductor,  motorman  and  Mr. 
Brennan  testified  Mr.  Cline  assisted  appellee.  It  was  pos- 
sible for  some  of  those  who  testified  on  this  subject  to  have 
been  honestly  mistaken,  but  as  to  some  of  them,  they  must 
have  known  whether  what  they  testified  to  was  true  or 
false,  and  could  not  well  have  been  mistaken.  Here  again 
numbers  were  on  the  side  of  appellant,  but  there  were  cir- 
cumstances in  connection  with  the  testimony  of  each  of 
these  witnesses  proper  to  be  considered  by  the  jury  in  de- 
termining the  weight  that  ought  to  attach  to  their  evidence. 
It  is  very  earnestly  insisted  the  testimony  of  the  witness 
Robertson  is  subject  to  suspicion,  for  the  reason  that  al- 
though residing  in  the  city  of  Joliet,  ho  was  not  present 
and  did  not  testify  at  the  first  two  trials  of  the  case.  The 
attention  of  the  jury  and  the  trial  court  was  called  to  that 
fact  during  the  examination  of  the  witness.  He  occupied 
and  had  for  sometime  a  responsible  position  at  the  stove 
works  in  the  city  of  Joliet,  and  was  in  no  wise  related  by 
blood  or  marriage  to  appellee,  and  so  far  as  disclosed  from 
the  testimony  was  wholly  disinterested.  The  explanation 
he  gave  of  how  he  came  to  be  called  as  a  witness  at  the 
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third  trial  and  not  at  the  first  two,  was  not  unreasonable, 
and  we  cannot  say  the  jury  was  not  warranted  in  believing 
him  to  be  an  honest  and  truthful  witness.  It  is  also  in- 
sisted the  weight  and  value  which  ought  to  have  been  given 
the  testimony  of  appellee  and  her  daughter  was  seriously 
impaired  by  the  testimony  of  the  official  court  reporter, 
that  their  evidence  at  the  last  trial  as  to  certain  passengers 
leaving  the  car  before  appellee  did,  was  in  conflict  with 
their  testimony  on  the  same  subject  at  the  first  two  trials. 
We  have  carefully  examined  the  testimony  in  this  respect, 
and  while  there  are  some  discrepancies  in  the  stories  told 
by  them  at  the  different  trials,  we  are  unable  to  say  they 
were  such  contradictions  as  that  they  should  be  held  seri- 
ously to  weaken  the  testimony  of  the  witnesses. 

Appellee  was  asked  while  on  the  witness  stand,  by  her 
counsel,  what  had  been  her  condition  of  health  after  the 
accident  and  replied,  "  I  have  been  a  nervous  wreck  ever 
since."  Appellant's  counsel  moved  to  strike  out  the  an. 
swer  as  incompetent,  but  the  motion  was  overruled  and  it 
is  insisted  this  was  prejudicial  error.  We  are  of  opinion 
this  answer  was  thestatement  of  a  fact  and  not  a  conclu- 
sion or  opinion,  and  the  overruling  of  appellant's  motion 
to  strike  it  out  was  not  erroneous.  Chicago  City  Ry.  Co. 
v.  Saxby,  213  111.  274;  C,  &  E.  L  R.  R.  Co.  v.  Randolph, 
199  111.  120;  Chicago  City  Ry.  Co.  v.  McCaughna,  216  111. 
202.  There  was  also  the  testimony  of  a  physician  that 
she  was  nervous  and4  that  this  was  observable  from  her  ap- 
pearance. 

During  the  closing  argument  of  counsel  for  appellant 
he  used  the  following  language :  "  Gentlemen  of  the  jury, 
this  is  the  last  time  this  woman  will  ever  have  a  chance  to 
recover  against  this  company  for  the  damages  she  has  re- 
ceived. You  are  not  to-day  to—"  At  this  point  counsel  for 
appellant  objected.  The  oowt  replied  he  understood  coun- 
sel to  mean  if  she  was  allowed  damages  at  that  time  it 
would  be  all  she  ever  could  recover  for  the  injury  sustained, 
and  counsel  then  proceeded,  "  Yoa  are  not  to-day  to  decide 
how  much  she  is  to  receive  for  up  to  to-day  and  then  let 
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her  sue  a  year  or  two  from  now  for  what  may  be  due  at 
that  time,  but  you  are  to  settle  the  claim  for  all  time."  We 
are  of  opinion  there  is  nothing  harmful  or  prejudicial  to  ap- 
pellant in  this  statement.  Furthermore,  no  other  ruling 
was  asked  of  or  made  by  the  court.  It  is  also  claimed 
the  damages  are  excessive.  The  proof  shows  appellee  was 
forty-nine  years  old  at  the  time  of  her  injury,  and  before 
that  time  enjoyed  good  health.  She  sustained  a  fracture 
of  her  hip  and  was  confined  to  her  bed  several  weeks  be- 
fore she  could  sit  up.  She  testified  Dr.  Abell,  appellant's 
physician  and  surgeon,  treated  her  three  months;  that  when 
she  first  was  able  to  be  out  of  bed  she  was  moved  around 
on  a  chair,  then  got  so  she  could  walk  with  two  crutches 
and  walked  in  that  way  for  nearly  two  years.  At  the  time 
of  the  trial  she  was  walking  with  the  assistance  of  one 
crutch  and  a  cane.  She  testified  to  having  suffered  a  great 
deal  of  pain  and  to  be  so  suffering  to  some  extent  at  the 
time  of  the  trial  and  that  she  was  obliged  at  times  to  take 
medicine  to  enable  her  to  rest  and  sleep.  Two  physicians 
testified  the  leg  that  was  fractured  at  the  hip  was  short- 
ened fully  two  inches  and  was  wasted  away  until  it  was 
much  smaller  than  the  other  limb.  One  of  them  says  it 
was  an  inch  and  a  half  or  two  inches  smaller,  and  both  say 
it  W3,s  weakened,  and  seriously  affected  appellee's  ability 
to  move  around,  and  that  this  was  permanent,  though  it 
might  be  improved  somewhat  by  use  and  massage.  Dr. 
Frederick  also  testified  to  her  being  nervous  and  that  this 
nervous  condition  was  apparent  from  her  appearance.  Tak- 
ing into  consideration  the  pain  and  suffering  resulting  from 
the  injury,  the  fact  that  two  years  after  it  occurred  she  was 
obliged  to  use  a  crutch  and  cane  to  enable  her  to  walk,  and 
the  further  fact  that  the  injury  is  permanent  and  she  must 
remain  a  cripple  all  her  life,  we  cannot  say  the  verdict  is 
excessive.  Believing  there  is  in  this  record  no  justifiable 
grounds  for  disturbing  the  judgment,  it  is  affirmed. 

Affirmed. 
Mr.  Justice  Dibell  took  no  part  in  the  consideration  of 
this  cause  in  this  court. 
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Muff. 

Gen.  No.  4,538. 

1.  Peremptory  instruction— when  properly  denied.  A  peremptory 
instruction  is  properly  denied  where  there  is  any  evidence  tending  to 
prove  the  plaintiff's  case. 

2.  Verdict— when  not  disturbed.  A  verdict  will  not  be  set  aside  as 
against  the  weight  of  the  evidence  unless  it  is  clearly  and  palpably  so. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  County;  the  Hon.  Dorrance  Dibell,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1905.  Affirmed.  Opinion  filed 
August  1,  1905. 

£.  Meers,  for  appellant. 
J.  W.  D'Arcy,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  ,of  the  court. 

Appellee  was  a  motorman  on  one  of  appellant's  cars, 
-operated  by  electricity,  and  running  between  Joliet  and 
Lockport,  on  April  8,  1902.  While  so  engaged  his  car  col- 
lided with  a  passenger  car  on  the  Santa  Fe  Railroad,  which 
was  being  backed  across  Cass  street.  Appellant's  track 
ran  east  and  west  on  Cass  street,  and  a  short  distance  east 
of  Scott  street  was  crossed  by  the  Santa  Fe  Railroad  run- 
ning north  and  south.  Appellee  was  injured  by  tlje  collis- 
ion and  brought  this  suit  to  recover  damages  therefor.  He 
recovered  a  verdict  and  judgment  for  $858,  and  defendant 
appeals. 

The  sole  ground  upon  which  a  reversal  is  asked  is,  that 
there  was  no  eyidence  tending  to  prove  appellee's  case  as 
charged  in  his  declaration,  and  that  the  court  erred  in  not 
directing  a  verdict  in  favor  of  appellant.  There  were  four 
counts  in  the  declaration.  The  first  count  charged  appel- 
lant with  furnishing  appellee  a  car  that  was  not  in  reason- 
ably safe  condition  and  repair  for  use,  that  by  reason  of  its 
unsafe  condition,  which  was  unknown  to  appellee  but  should 
have  been  known  to  appellant,  he  was  unable  to  stop  it  and 
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ran  into  a  car  on  the  Santa  Fe  Railroad  track.  The  second 
count,  after  setting  out  the  duty  of  appellant  with  referencb 
to  the  exercise  of  care  in  furnishing  its  employees  cars 
in  reasonably  safe  condition  and  with  appliances  for  their 
management  and  control  that  were  in  reasonably  good 
condition  and  repair,  alleges  appellee  was  furnished  with  a 
car  having  defective  brakes  and  impaired  machinery,  that 
it  was  not  in  safe  condition  for  use  in  running  and  con- 
trolling the  car,  by  reason  of  which  he  was  unable  to  stop 
his  car  as  he  approached  the  railroad  track  and  ran  into  a 
car  on  said  railroad  track  while  it  was  crossing  appellant's 
tracks.  Another  count  charged  appellant  with  failing  to 
discharge  its  duty  of  keeping  its  cars  and  appliances  sup- 
plied with  sufficient  electrical  current  and  power  to  operate 
and  control  its  cars  in  starting  and  stopping  them,  by 
reason  of  which  failure,  appellee  was  unable  to  stop  his 
car  and  the  accident  resulted.  An  additional  count  alleged 
it  was  the  duty  of  appellant  to  furnish  appellee  with  a 
reasonably  safe  car  in  reasonably  good  condition  and 
repair,  with  brakes,  brake  rods  and  other  appliances  in 
reasonably  safe  condition,  of  sufficient  strength  to  enable 
him  to  stop  the  car;  but  that  appellant  negligently  failed 
to  do  its  duty  in  this  regard  and  furnished  appellee  an  old 
impaired  car  not  in  daily  or  regular  use,  with  an  iron 
brake  of  insufficient  strength  and  size,  with  wheels  having 
flat  places  worn  on  the  outside  surface  by  long  use  and 
sliding  on  the  rails  with  the  brakes  attached  thereto;  that 
said  condition  of  the  wheels  caused  an  extra  strain  and 
unusual  pressure  on  the  brake  and  appliances  when  an 
effort  was-  made  to  stop  the  car,  and  by  reason  of  these 
defective  conditions  appellee  was  unable  to  stop  his  car, 
whereby  the  injury  resulted.  The  proof  showed  the  car 
appellee  was  in  charge  of  when  injured,  was  a  large  one, 
and  while  it  was  not  a  very  old  one,  having  been  in  use 
about  two  years,  it  bad  flat  places  on  the  wheels  under  the 
front  trucks,  which  had  been  caused  by  setting  the  brakes 
and  sliding  the  wheels  over  a  sanded  track.  There  was 
also  evidence  tending  to  show  an  axle  was  sprung,  but 
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whether  this  existed  before  the  accident  is  uncertain.  The 
car  was  given  appellee  at  about  half  past  five  o'clock  a.  m. 
by  his  brother,  Albert  Muff,  who  was  at  that  time  night 
foreman  at  appellant's  car  barn  and  had  the  duty  of  assign- 
ing cars  to  the  motorneers.  It  appears  from  the  evidence, 
this  car  had  been  used  but  little  for  several  weeks  before 
the  accident,  and  objections  to  using  it  had  been  made  by 
employees  of  appellant  to  those  in  charge  of  its  car  barns. 
On  objections  by  counsel  for  appellant,  the  witnesses  were 
not  permitted  to  state  what  objections  were  made  by  em- 
ployees to  its  use,  but  it  appears  appellee  had  never  used  it 
until  the  morning  of  the  accident  and  had  made  one  round 
trip  to  Lockport  before  the  accident  occurred.  Whether 
there  were  any  defects  observable  in  the  appearance  of  the 
car  other  than  flat  places  on  the  wheels  and  the  bent  or 
sprung  axle,  if  it  was  bent  or  sprung  before  the  accident, 
is  not  shown  by  the  proof,  and  whether  the  flat  wheels 
affected  the  operation  of  the  appliances  for  stopping  the 
car,  is  a  matter  about  which  the  evidence  is  conflicting. 
Appellee  and  the  conductor  both  testified  that  on  the  first 
trip  they  made  that  morning  the  brake  appliances  did  not 
work  well,  and  that  it  was  difficult  to  stop  the  car  at  the 
places  desired.  On  that  trip  the  load  was  light,  but  on  the 
trip  when  the  accident  occurred,  the  conductor  testified 
that  the  car,  which  would  hold  a  hundred  passengers,  was 
full.  The  number  of  passengers  aboard  is  not  stated,  but 
that  the  car  was  heavily  loaded  appears  from  the  testimony 
of  the  witnesses  that  the  aisle  was  full  and  the  rear  plat- 
form occupied. 

Cass  street  is  a  little  down  grade  to  the  Santa  Fe  Rail- 
road for  a  considerable  distance  west  of  Scott  street.  From 
the  east  line  of  Scott  street  to  the  west  rail  of  the  Santa' 
Fe  track  is  269  feet  and  the  fall  28  inches,  according  to  the 
testimony  of  a  civil  engineer  introduced  as  a  witness  by 
appellant.  Appellee  testified  that  as  he  approached  Scott 
street,  a  man  signaled  him  to  stop  to  take  him  aboard;  that 
he  applied  the  air  which  he  says  is  generally  used*  in  stop- 
ping the  car,  but  it  had  no  effect,  and  that  about  the  time 
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he  reached  the  east  line  of  Scott  street  he  applied  the  hand- 
brake. This  he  said  had  no  effect  on  the  speed  of  the  car, 
and  when  half  way  between  Scott  street  and  the  railroau 
track,  he  saw  a  passenger  car  backing  south  on  the  railroau 
track.  He  testified  his  car  was  going  about  five  miles  an 
hour  at  that  time.  Appellant  says  he  then  reversed  the 
power  but  that  there  was  no  current  on  the  cable  at  this 
place,  and  that,  also,  was  ineffective, and  that  he  then  threw 
the  overhead  switch,  but  this  proved  ineffective  also  and 
his  car  dashed  into  the  car  on  the  railroad  track.  A  pas- 
senger testified  he  was  facing  the  front  of  the  car,  and 
about  half  way  between  Scott  street  and  the  railroad  track 
noticed  a  Santa  Fe  train  begin  to  back  down  and  saw  the 
motorman  grab  the  hand-brake  and  turn  it.  Observing  no 
reduction  in  the  speed  of  the  car,  he  says  he  hallooed,  "  We 
are  going  to  hit  the  train."  He  says  the  motorman  was 
acting  quickly  and  passed  from  one  side  of  the  vestibule 
in  the  front  to  the  other,  but  he  could  not  say  what  he  was 
doing  all  the  time  and  did  not  know  how  the  appliances 
should  be  used  to  control  the  car.  He  says  the  car  continued 
to  move  right  along  until  it  struck  the  car  on  the  Santa 
Fe  tracks.  Another  passenger  testified  he  saw  the  motor- 
man  after  the  car  had  crossed  Scott  street  grab  the  band- 
brake  and  at  the  same  time  saw  the  Santa  Fe  train  backing 
from  the  north.  He  says  he  then  turned  to  get  out  and 
did  not  see  what  the  motorman  did  $f  ter  that,  but  he  didn't 
notice  any  difference  in  the  movement  of  the  car.  Another 
passenger  testified  that  at  about  the  crossing  of  Scott  street 
he  noticed  appellee  trying  to  stop  the  car  by  repeatedly 
turning  on  the  air-brake  lever,  but  it  did  not  slow  the  car; 
that  the  car  did  not  stop  at  Scott  street  but  its  speed  in- 
creased as  it  approached  the  Santa  Fe  tracks.  He  says 
within  about  fifty  feet  of  the  railroad  tracks  appellee  tried 
the  hand- brake  and  as  the  car  neared  the  crossing  gates  he 
was  at  the  reverse  lever;  that  he  was  endeavoring  by  the 
use  of  the  air-brake,  hand-brake  and  reverse  lever  to  stop 
his  car.  This  proof  tended  to  show  that  if  the  appliances 
for  stopping  the  car  had  been  in  reasonably  good  condition 
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and  working  properly,  some  effect  would  have  resulted 
from  the  use  made  of  them  by  the  motorman.  The  half 
way  point  between  the  west  rail  of  the  Santa  Fe  track  and 
the  east  line  of  Scott  street  would  be  134£  feet,  and  accord- 
ing to  the  testimony  of  two  passengers,  the  hand-brake  was 
applied  between  the  east  line  of  Scott  street  and  the  half 
way  point  between  there  and  the  railroad  track.  The 
motorman  says  he  applied  the  air-brake  first  before  he 
crossed  Scott  street,  and  that  failing  to  worjc,  he  applied 
the  hand-brake  at  about  the  east  line  of  that  street.  After 
the  accident,  it  was  found  the  brake-rod,  which  was  of 
wrought  iron,  was  broken  in  two.  It  was  what  the  wit- 
nesses described  as  a  clean  break,  "just  as  though  you 
would  take  a  hack  saw  and  saw  it  right  in  two."  The 
theory  of  appellee  is  that  this  rod  was  tightened  by  setting 
the  brake  and  drawing  the  shoe  tightly  against  the  fiat 
surface  of  the  wheel,  but  on  account  of  the  flat  surface,  the 
revolutions  of  the  wheel  would  not  be  entirely  stopped  but 
it  would  slip  and  catch  again,  and  thus  give  the  rod  a  jerk 
each  time  the  flat  surface  came  in  contact  with  the  brake- 
shoe.  There  is  some  testimony  tending  to  support  this 
theory,  although  it  is  not  very  clear. 

Frederick  E.  Fisher,  who  was  general  manager  of  appel- 
lant at  the  time  of  the  accident,  and  William  J.  Eelsh,  ap- 
pellant's master  mechanic,  testified  the  car  and  its  appli- 
ances were  in  good  condition  to  be  operated  with  safety. 
Both  they  and  Mr.  Patterson,  who  was  master  mechanic  of 
appellant  at  the  time  of  the  trial,  all  testified  the  flat  places 
on  the  surfaces  of  the  wheels  would  not  interfere  with 
the  control  of  the  car  by  the  use  of  the  brakes  and  appli- 
ances for  that  purpose.  They  described  the  mechanism 
and  principles  of  the  use  of  the  hand-brake,  the  air-brake 
and  the  reverse  lever,  and  all  claimed  the  use  of  one  or 
more  of  these  appliances  would  have  stopped  the  car  in 
from  eight  to  fifteen  feet,  and  that  it  would  have  done  this 
independent  of  whether  there  was  any  current  in  the  trol- 
ley wire  or  not.  These  three  witnesses  were  men  of  large 
experience  in  their  lines  and  their  testimony  narrows  the 
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question  down  really  to  one  of  whether  appellee  told  the 
truth  about  trying  to  stop  the  car.  If  the  appliances  for 
stopping  the  car  had  been  in  reasonably  good  condition,  it 
would  appear  there  was  no  reason  whatever  for  the  collis- 
ion if  appellant  had  made  use  of  the  appliances  iu  an  effort 
to  stop  his  car.  We  conclude  either  that  appellee  did  not 
use  the  appliances  provided  for  stopping  his  car,  or  that 
they  were  not  in  good  condition,  or  for  some  reason  failed 
to  operate.  It  will  be  remembered  appellee  himself,  testi- 
fied he  used  all  the  appliances  provided  and  that  none  of 
them  produced  any  effect  That  he  used  some  of  them  is 
also  testified  to  by  three  passengers.  It  cannot  be  said, 
therefore,  that  there  was  no  evidence  tending  to  show 
appellee's  injury  resulted  from  the  car  and  appliances  for 
stopping  it,  being  in  a  defective  condition.  There  is  also 
evidence  tending  to  show  this  car  had  been  known  for  some- 
time to  be  in  such  condition  that  some  of  appellant's  em- 
ployees objected  to  using  it.  It  also  further  appears  that 
for  some  reason  it  had  been  used  very  little  for  some  weeks 
before  the  accident.  If  there  was  any  evidence  tending  to 
prove  the  plaintiff's  case,  it  was  the  duty  of  the  court  to 
submit  it  to  the  jury.  C.  &  E.  I.  R.  R.  Co.  v.  Schmitz, 
211  III.  446.  A  careful  examination  of  the  evidence  leads 
us  to  the  conclusion  that  it  cannot  be  said  there  was  no 
evidence  tending  to  prove  some  one  or  more  of  the  counts 
of  appellee's  declaration,  and  the  trial  court,  therefore,  did 
not  err  in  refusing  to  direct  a  verdict  for  appellant  Nei- 
ther can  it  be  said  the  verdict  was  so  palpably  contrary  to 
the  evidence  as  to  require  a  reversal  of  the  judgment  of  the 
Circuit  Court,  and  it  is,  therefore,  affirmed. 

Affirmed. 

Mr.  Justice  Dibell  took  no  part  in  the  consideration  of 
this  case  in  this  court 
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William  8.  Merritt  t.  Frank  Bush. 

Gen.  No.  4,511. 

1.  Books  op  account— when  copy  of,  competent  Where  the  origi- 
nal hooks  of  account  are  shown  to  have  been  lost,  a  copy  thereof,  duly 
established,  is  competent. 

2.  Remarks  of  court— when  improper.  Remarks  of  the  trial  judge 
which  in  effect  direct  the  attention  of  the  jury  to  a  supposed  contradic- 
tion in  the  testimony  of  a  witness,  are  improper. 

8.  Gift— when  burden  of  proof  upon  defendant  to  establish.  Where 
an  action  is  brought  to  recover  for  the  value  of  merchandise  alloged  to 
have  been  Hold  and  delivered  to  the  defendant,  the  burden  of  proof  is 
upon  the  defendant  to  establish  the  defense  interposed  that  such  mer- 
chandise, or  a  part  thereof,  was  a  gift  or  donation. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
County  Court  of  Peoria  County;  the  Hon.  Wilbkrt  I.  Slemmons,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1903.  Reversed  and 
remanded.    Opinion  filed  August  1,  1905* 

Dailey  &  Miller,  for  appellant. 

Pinkney  &  MoRobbrts*  f  or  appellee. 

Mr  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  suit  was  begun  by  appellant  in  a  justice  court  to 
recover  $118  he  claimed  was  due  him  from  appellee  far 
meats,  poultry  and  vegetables  furnished  appellee.  He  re- 
covered a  judgment  in  that  court  and  appellee  appealed  to 
the  County  Courtt  where  the  trial  resulted  in  a  judgment 
for  appellee,  from  which  this  appeal  is  prosecuted.  Appel- 
lant was  engaged  in  buying  and  selling  old  barrels  and 
boxes.  He  was  on  very  friendly  terras  with  appellee  and 
his  family,  and  the  articles  he  claims  to  have  sold  tbem 
were  secured  while  he  was  prosecuting  his  regular  busi- 
ness. He  claimed  the  articles  were  furnished  appellee  at 
dates  between  January  4,  1902,  and  March  12,  1904r  and 
were  of  the  value  of  $156.50.  Appelleers  defense  was  that 
the  articles  had  been  paid  for,  also  that  they,-or  some  of 
them,  were  gifts  or  presents  to  the  family.    As  this  case 
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must  be  reversed  and  remanded  for  another  trial,  we  ex- 
press no  opinion  as  to  the  merits. 

Appellant  on  the  trial  testified  he  kept  an  account  of  all 
the  items  furnished  appellee  and  the  prices  in  a  book  he  car- 
ried, and  that  these  entries  were  made  by  him  on  the  same 
day  the  transaction  occurred,  that  the  book  contained  a  com- 
plete account  of  these  transactions  with  appellee,  and  that  it 
was  a  book  of  original  entries  and  was  true  and  correct.  He 
further  testified  the  book  had  been  lost  and  he  was  unable 
to  produce  it  at  the  trial,  but  offered  a  copy  of  it  which  had 
been  made  for  him  by  a  teacher  of  stenography  who  did 
some  work  for  appellant  occasionally.  Both  the  stenogra- 
pher and  appellant  testified  the  copy  was  compared  by  each 
of  them  carefully  with  the  book  and  was  a  true  and  correct 
copy  therefrom.  Appellant  offered  in  evidence  this  copy. 
Appellee  objected  to  its  competency  and  the  court  sustained 
the  objection.  We  are  of  opinion  the  court  erred  in  so  rul- 
ing. The  testimony  was  clear  that  the  copy  was  an  exact 
copy  of  the  items  contained  in  the  book  and  that  the  book 
was  lost.  The  copy  was  made  about  the  time  the  appellant 
placed  the  claim  in  the  hands  of  attorneys  for  collection, 
and  we  see  no  suspicion  in  the  evidence  that  it  was  made  for 
the  purpose  of  being  used  as  evidence  in  place  of  the  book. 
The  copy  should  have  been  admitted  in  evidence.  Ryan 
v.  Miller,  153  111.  138;  9th  Am.  &  Eng.  Ency.  of  Law,  920; 
Holmes  v.  Jfarden,  12  Pick.  169;  Rice  v.  Hodge,  26  Kan.  164. 
The  court  permitted  appellant  while  on  the  witness  stand 
to  use  this  copy  to  refresh  his  memory  while  testifying,  and 
from  it  he  testified  to  the  entire  contents  of  the  paper,  and 
,  after  having  gone  over  the  items  in  this  way,  when  asked 
what  the  total  was,  he  was,  on  objection  by  appellee,  not 
permitted  to  state.  The  court  having  refused  to  permit 
the  paper  to  go  to  the  jury,  and  it  containing  a  large  num- 
ber of  small  items  covering  a  period  of  more  than  two 
years,  it  was  not  possible  that  the  jury  could  retain  these 
matters  in  their  minds  so  as  to  enable  them,  if  they  had 
desired  to  do  so,  to  arrive  at  the  total  amount.  Allowing 
appellant  to  testify  to  these  items  from  the  paper  and  re- 
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fusing  to  allow  him  to '  give  the  total  amount  did  Hot, 
therefore,  obviate  the  error  in  refusing  to  allow  the  paper 
in  evidence. 

On  direct  examination  appellant  testified  he  remembered 
what  goods  he  furnished  and  delivered  to  appellee.  He 
further  testified  that  some  of  these  deliveries  were  made  at 
appellee's  father's  place  of  business,  some  of  them  at  ap- 
pellee's office  and  occasionally  at  his  residence.  On  cross- 
examination  he  stated  he  could  not  remember  to  whom  he 
delivered  all  the  articles,  and  was  then  asked  by  counsel  for 
appellee  if  he  had  not  on  direct  examination  stated  that 
he  had  a  memory  independent  of  the  paper  of  the  trans- 
actions, and  whether  he  remembered  the  things  contained  > 
in  the  copy  of  the  book  without  the  use  of  the  paper,  to 
which  he  replied  he  could  not.  The  court  then  remarked, 
"He  stated  he  had  an  independent  recollection  and  now 
he  says  he  has  not.  I  shall  leave  it  to  the  jury  to  decide 
what  weight  shall  be  given  to  the  evidence."  "We  think 
this  remark  by  the  court  quite  prejudicial  and  it  should 
not  have  been  made.  It  might  be  that  appellant  remem- 
bered in  a  general  way  the  transactions  but  could  not 
remember  them  in  detail  without  the  use  of  the  paper, 
and  the  value  of  his  testimony  should  have  been  left  to  the 
jury  uninfluenced  by  an}'  remarks  of  the  court  that  might  , 
tend  to  prejudice  the  witness.  From  these  remarks  the 
jury  might  understand  that  the  court  was  of  opinion  the 
witness  had  contradicted  himself,  and  that  they  were  to 
consider  such  contradiction  in  weighing  the  testimony.  If 
this  were  true,  the  jury  should  have  been  left  to  determine 
the  weight  of  the  testimony  uninfluenced  by  the  remarks 
of  the  court. 

Appellant  asked  the  court  to  instruct  the  jury  that  if 
appellee  claimed  the  difference  between  the  value  of  the 
goods  and  the  amount  paid  him  was  a  gift  from  appellant, 
that  the  burden  was  on  appellee  to  prove  such  gift  by  the 
greater  weight  of  the  evidence.  This  instruction  we  think 
nnder  the  proof,  appellant  was  entitled  to,  and  it  should 
have  been  given.    Especially  is  this  so  in  view  of  the  fact 
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that  at  appellee's  request  the  court  instructed  the  jury  that 
if  appellant  intended  the  goods  as  a  gift  or  donation  to  the 
appellee  or  his  family,  then  he  could  not  recover. 

For  the  errors  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 

Revised  and  remanded. 


Robert  Porter  v.  T.  J.  Look. 
Gen.  No.  4,500. 

1.  Verdict— when  not  disturbed.  A  verdict  will  not  be  set  aside  ps 
against  the  weight  of  the  evidence  unless  it  is  clearly  and  palpably  so. 

Action  of  replevin.  Appeal  from  the  County  Court  of  Kankakee 
County;  the  Hon.  Arthur  W.  Deselm,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1005.  Affirmed.  Opinion  filed  August  1, 
1905. 

Daniel  H.  Paddock,  for  appellant 

•  Donovan  &  Shields  and  Granger  &  Granger,  for  ap- 
pellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  was  a  replevin  suit  brought  by  plaintiff,  appellant 
here,  against  defendant,  appellee,  in  a  justice's  court  to  re- 
cover a  pair  of  fly  nets  worth  $2.50.  The  nets  were  not 
found  by  the  officer  having  the  writ  and  the  suit  proceeded 
as  an  action  of  trover,  resulting  in  a  judgment  for  plaintiff 
in  the  justice's  court  for  $2.50,  from  which  defendant  ap- 
pealed to  the  County  Court  of  Kankakee  County.  A  trial 
by  jury  there  resulted  in  a  verdict  and  judgment  for  de- 
fendant, from  which  plaintiff  appeals  to  this  court  The 
principal  complaint  of  appellant  here  is,  that  the  verdict  is 
contrary  to  and  not  sustained  by  the  evidence.  On  the 
29th  of  January,  1903,  William  J.  Porter,  son  of  appellant, 
had  a  public  sale  at  which,  among  other  property,  two 
pairs  of  fly  nets  were  sold.    One  pair  had  been  used  a 
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couple  of  seasons;  the  other  one,  one  season  or  part  of  a 
season.  Appellant  bought  one  pair  of  the  nets  and  appel- 
lee the  other.  At  the  time  they  were  sold,  one  pair  was 
on  a  fence  running  north  and  south,  the  other  on  a  fence 
running  east  and  west.  There  is  no  dispute  that  appellant 
bought  the  nets  on  the  east  and  west  fence  and  appellee 
those  on  the  north  and  south  fence.  When  the  nets  appel- 
lee bought  were  struck  off  to  him,  he  took  them  off  the 
fence  and  placed  them  under  a  tree  near  the  house.  When 
appellant  bought  his,  he  took  them  off  the  fence  and  car- 
ried them  into  the  summer  kitchen.  The  day  following 
the  sale,  appellant  went  to  get  his  nets  and  found  the  older 
pair  lying  under  the  tree,  and  none  in  the  summer  kitchen. 
Thereupon  he  claimed  appellee  had  taken  his,  nets  and  de- 
manded them,  and  upon  appellee  refusing  to  give  them  up, 
brought  this  suit  in  replevin.  Each  party  claims  to  have 
bought  the  newer  pair  of  nets.  It  would  serve  no  useful  pur- 
pose to  set  out  in  detail  the  testimony  of  the  witnesses  on 
the  respective  sides  of  the  case.  It  is  sufficient  to  say  that  a 
careful  reading  of  it  convinces  us  that  we  would  not  be  justi- 
fied in  reversing  this  judgment  on  the  ground  that  it  is 
contrary  to  the  evidence.  Appellant  supported  his  claim 
that  the  new  nets  were  on  the  east  and  west  fence  and  that 
he  bought  them,  by  the  positive  testimony  of  himself  and 
two  sons  and  by  corroborative  facts  and  circumstances  testi- 
fied to  by  other  witnesses.  Appellee  supported  his  claim 
that  the  new  nets  were  on  the  north  and  south  fence  and 
that  he  bought  them,  by  the  positive  and  corroborative 
testimony  of  an  equal  or  greater  number  of  witnesses.  In 
such  a  conflict  of  testimony  it  was  the  province  of  the  jury 
and  trial  court,  who  saw  and  heard  the  witnesses  testify, 
to  determine  its  weight  and  value.  They  were  in  a  much 
better  position  to  determine  the  credibility  of  the  witnesses 
than  we  are,  and  we  would  not  be  justified  in  disturbing 
the  verdict  and  judgment  unless  we  could  say  that  they  are 
palpably  contrary  to  the  weight  of  the  testimony.  This 
we  cannot  say.  It  is  insisted  the  trial  court  erred  in  refus- 
ing to  admit  in  evidence  a  string  claimed  to  have  been 
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taken  from  the  newer  net  sometime  before  the  sale,  and 
also  nets  produced  on  the  trial.  We  have  examined  the 
question  and  are  of  opinion  the  trial  court  correctly  ruled 
in  refusing  to  admit  this  testimony. 

One  of  the  grounds  of  the  motion  of  appellant  for  a  new 
trial  was,  because  of  newly  discovered  evidence,  but  this 
question  is  not  discussed  in  appellant's  brief  and  argument 
and  is  therefore  waived. 

The  judgment  is  affirmed. 

Affirmed. 


Charlotte  E.  Rockhold  v.  Paul  Doering. 
Gen.  No.  4,531. 

1.  Forcible  entry  and  detainer— when  does  not  lie.  The  action  of 
forcible  entry  and  detainer  does  not  lie  where  it  appears  that  the  plaint- 
iff was  not  at  the  time  of  the  alleged  forcible  entry  in  possession  of  the 
premises  in  question. 

2.  Forcible  entry  and  detainer— what  not  issue  in.  The  question 
of  title  cannot  be  determined  and  is  not  an  issue  in  an  action  of  forci- 
ble entry  and  detainer. 

3.  Forcible  entry  and  detainer—  what  proof  essential  to  recover 
in.  In  order  to  recover  in  an  action  of  forcible  entry  and  detainer,  it 
is  essential  that  the  plaintiff  should  give  m  evidence  such  a  description 
of  the  premises  in  question  as  will  enable  the  court  to  describe  the  same 
in  its  judgment  with  such  accuracy  that  an  officer  with  the  writ  issued 
pursuant  thereto  could  locate  such  premises  and  enforce  the  writ. 

4.  Forcible  entry  and  detainer— when  form  of  judgment  in,  will 
not  reverse..    An  error  in  the  form  of  the  judgment  entered  in  such  an 

'  action,  consisting  in  finding  the  question  of  title  to  the  premises,  will' 
not  of  itself  confer  ground  for  reversal,  but  such  portion  of  the  judg- 
ment will  be  rejected  as  surplusage. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
-Circuit  Court  of  Peoria  County;  the  Hon.  Theodore  N.  Green,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1005.  Reversed  and 
.remanded.     Opinion  filed  August  1,  1905. 

Win8low  Evans,  for  appellant. 

James  A.  Cameron,  for  appellee. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 
This  was  an  action  of  forcible  entry  and  detainer  origi- 
nally begun  before  a  justice  of  the  peace.    The  parties  to 
this  suit  are  the  owners    of  adjoining  lots,  appellant's 
being  lot  11  and  appellee's  lot  12  in   Pulsifer's  first  di- 
vision of  Pulsifer's  addition  to  the  city  of  Peoria.    The 
lots  fronted  east  on  Monson  street,  were  25  feet  wide 
and  107  feet  deep.    In  the  rear  they  abutted  upon  an 
alley,   which  extended   north  and   south.    The   building 
on  appellant's  lot,  a  residence,  was  erected  about  1867. 
It  has    been  raised  and  repaired    since  that  time,   but 
stands  exactly  where  it  did  when  first  built.    About  the 
time  the  house  was  built  a  fence  was  built  on  what  was 
supposed  to  be  the  line  between  the  two  lots.    It  was  built 
by  a  Mrs.  Stone,  who  at  that  time  owned  both  lots,  and  the 
fence  extended  from  the  street  in  front  to  the  alley  in  the 
rear  of  the  lots.    Appellee  became  the  owner  of  lot  12  in 
1884,  by  purchase   from  a  Mr.  Coleman  who  had  built  a 
small  house  thereon  about  1869.    E.  G.  Rockhold  pur- 
chased lot  11  in  1892  and  two  or  three  years  later  conveyed 
it  to  his  wife,  appellant  here.     About  1885  the  old  fence 
was  rebuilt  and  so  remained,  till  1893,  when  by  direction 
of  Rockhold,  that  portion  of  it  from  the  street  to  the  rear 
of  appellant's  dwelling  was  torn  down  and  removed.     The 
remaining  portion  of  it  extending  from  the  rear  of  appel- 
lant's residence  to  the  alley  was  not  then  torn  down,  but 
was  repaired  or  rebuilt  by  appelUnt  in  1898,  and  in  1901 
she  built  a  new  fence  from  the  street  back  to  and  connect- 
ing with  the  old  fence.     Appellee  claims  that  when  the 
new  fence  was  built  in  1901  and  that  portion  of  the  old 
fence  rebuilt  or  repaired  in  1898,  it  was  placed  further 
north  than  it  had  ever  been  before,  and  further  north  than 
the  true  line  between  the  two  lots  and  enclosed  in  appel- 
lant's premises  a  small  portion  of  his  lot,  Extending  the 
full  length  of  it  from  east  to  west.     According  to  the  de- 
scription contained   in  the  complaint  and  summons,  this 
narrow  strip  claimed  by  appellee  was  nine  and  five-eighth 
inches  wide  at  its  widest  part,  seventeen  feet  from  the 
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alley,  and  eight  inches  wide  at  the  street  in  front  of  the 
premises.  Between  these  points  the  strip  in  places  was 
much  narrower.  The  measurements  of  the  land  in  contro- 
versy were  obtained  by  a  survey  made  by  the  county  sur- 
veyor, who  claims  he  located  the  true  line  between  lots  11 
and  12,  the  distances  mentioned  south  of  the  fence.  He 
made  a  plat  purporting  to  show  the  true  line  and  the  lo- 
cation of  the  fence  as  it  now  stands,  and  it  is  the  land  be- 
tween them  that  is  described  in  the  complaint  and  summons. 
The  surveyor  testified  that  he  had  no  knowledge  of  the  lo- 
cation of  the  old  fence  and  no  idea  whether  the  line  he 
called  the  true  line  between  the  two  lots  and  indicated  in 
the  plat  by  a  red  line,  was  anywhere  near  the  line  of  the  old 
fence.  Appellant  objected  to  proof  of  the  location  of  the 
true  line  and  also  to  the  introduction  of  the  plat,  but  the  ob- 
jections were  overruled  and  the  evidence  heard.  We  are  of 
opinion  this  was  erroneous.  It  appears  to  us  wholly  imma- 
terial where  the  true  line  was.  Appellee  did  not  and  does 
not  contend  for  the  right  of  possession  to  any  of  the  premises 
on  the  south  or  appellant's  side  of  the  line  of  the  old  fence. 
His  claim  is  that  the  new  fence  was  placed  north  of  where 
the  old  fence  was,  and  thereby  a  portion  of  his  premises 
which  he  had  been  in  possession  of  up  to  the  time  the  new 
fence  was  built  was  taken  from  him.  This  claim  was  de- 
nied by  appellant,  who  insisted  that  the  new  fence  is  built 
in  exactly  the  same  place  the  old  fence  was.  In  this  ac- 
tion, therefore,  the  true  location  of  the  true  line  between 
the  lots  was  immaterial  and  irrelevant,  and  the  testimony 
of  the  surveyor  and  the  plat  should  not  have  been  admitted. 
Appellee  and  his  predecessors  in  title  it  appears  were  never 
in  possession  of  any  part  of  the  land  south  of  the  old  fence, 
and  he  seems  never  to  have  questioned  the  correctness  of 
its  location.  His  claim  was  not  that  he  and  those  through 
whom  he  claimed  title  had  been  in,  and  were  entitled  to, 
possession  of  all  the  land  north  of  the  true  line  between 
the  lots,  but  of  the  land  north  of  the  old  fence.  In  order 
to  entitle  him  to  recover,  it  was  incumbent  on  him  to  prove 
he  had  been  in  possession  of  the  premises  at  the  time  of  the 
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alleged  forcible  entry.  Mann  v.  Brady,  67  111.  95;  Thomp- 
son v.  Sornberger,  59  111.  326;  Kimmel  v.  Frazer,  49  111.  App. 
462.  We  understand  ejectment  to  be  the  appropriate  form 
of  action  if  he  sought  to  recover  any  land  south  of  the  line 
of  the  old  fence.  Appellee's  title  deed  to  lot  12  was  compe- 
tent for  the  purpose  of  showing  the  character  and  extent 
of  the  possession  claimed,  but  the  title  to  the  fee  was  not 
and  could  not  be  a  subject  for  determination  in  this  form 
of  action.  Pearson  v.  Herr,  53  111.  144;  Ragor  v.  McKay, 
44  111.  App.  79.  The  proof  should  have  been  confined  to 
appellee's  right  to  the  possession  of  the  land  between  the 
new  fence  and  the  line  of  the  old  fence.  While  there  was 
a  large  amount  of  testimony  that  the  new  fence  had  been 
erected  north  of  where  the  old  one  stood,  there  was  also  a 
large  amount  of  testimony  that  it  was  erected  in  the  same 
place  as  the  old  fence.  No  witness  who  testified  that  the 
new  fence  was  placed  north  of  where  the  old  one  stood, 
pretended  to  state  how  much  north,  or  to  give  any  defi- 
nite information  from  which  a  court  could  find  how  much 
land  appellee  had  been  deprived  of  the  possession  of,  or  de- 
scribed the  premises  appellee  was  entitled  to  recover  if  the 
suit  was  determined  in  his  favor.  If  appellee  had  sued  in 
ejectment  in  the  Circuit  Court  for  the  strip  of  land  in 
controversy,  testimony  as  to  the  location  of  the  line  would 
have  been  competent  because  there  the  title  would  have 
been  involved,  and  if  such  testimony  had  not  been  dis- 
puted, it  would  have  entitled  appellee  to  a  recovery  unless 
such  right  was  defeated  by  the  Statute  of  Limitations  ori 
some  other  defense.  The  judgment  of  both  the  justice  of 
the  peace  and  the  Circuit  Court  followed  the  description 
in  the  complaint  and  summons,  and  we  hold  there  is  no 
competent  evidence  in  this  record  to  sustain  the  judgment 
for  the  premises  thus  described.  Before  appellee  could  re- 
cover, he  must  not  only  prove  that  the  present  fence  is  north 
of  the  old  one,  but  must  further  prove  how  much  farther 
north  and  give  such  description  as  would  enable  the  court 
so  to  describe  the  premises  in  the  judgment  that  an  officer 
with  a  writ  could  locate  and  find  them.     Haskins  v.  Has- 
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kins,  67  111.  446;  Norris  v.  Pierce,  47  111.  App.  463.  The 
judgment  of  the  Circuit  Court  also  finds  appellee  to  be  the 
owner  in  fee  of  the  premises  described  in  the  complaint 
and  summons.  While  this  is  erroneous,  that  question  not 
being  involved  in  the  litigation  which  came  into  the  Cir- 
cuit Court  by  appeal  from  a  justice  of  the  peace,  it  might 
be,  if  there  was  no  other  error  in  the  record,  that  part  of 
the  finding  and  judgment  could  be  held  to  be  void  and  of 
no  effect.  But  we  are  of  opinion,  for  the  errors  indicated, 
the  judgment  must  be  reversed  and  the  cause  remanded, 
which  is  accordingly  done. 

Reversed  and  remanded. 


Francis  M.  Smith  v.  John  Hoffman. 
Gen.  No.  4,524. 

1.  Tender— tr/ien  not  essential  to  maintenance  of  action.  Where  an 
action  for  deceit  is  brought,  charging  the  defendant  with  having  fraud- 
ulently induced  the  plaintiff  to  purchase  a  note  and  mortgage,  it  is  not 
essential  that  the  plaintiff  tender  to  the  defendant  such  note  and  mort- 
gage. 

Action  on  the  case  for  deceit.  Appeal  from  the  Circuit  Court  of  Lee 
County;  the  Hon.  Richard  S.  Farrand,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1905.  Affirmed.  Opinion  filed  August  1, 
1905. 

A.  C.  Bardwell  and  Mark  C.  Keller,  for  appellant. 

H.  A.  Brooks  and  E.  L.  Shaner,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

Appellee  is  a  tinner  engaged  in  business  in  the  city  of 
Dixon,  and  appellant  resides  in  the  same  city  and  is  engaged 
in  the  real  estate,  loan  and  insurance  business.  Part  of  his 
business  includes  loaning  money  on  real  estate  security.  A 
short  time  prior  to  November  30,  1903,  appellant  solicited 
appellee  to  let  him  loan  $500  for  appellee,  which  he  under- 
stood he  had  for  that  purpose.    The  parties  were  to  some 


Second  District — A.  D.  1905.  199 

Smith  v.  Hoffman. 

extent  acquainted  with  each  other,  both  having  for  some 
time  been  members  of  the  Y.  M.  C.  A*,  in  Dixon,  of  which 
appellant  was  secretary  prior  to  engaging  in  the  real  estate, 
loan  and  insurance  business.     Appellee  had  never  loaned 
money  on  real  estate  before,  and  it  is  apparent  from  the 
testimony  was  wholly  unfamiliar  with  the  business  of  loan- 
ing money,  and  titles  to  real  estate.    The  party  for  whom 
appellant  wished  to  secure  the  loan  was  a  Mr.  Oushman, 
and  the  property  proposed  to  be  mortgaged  to  secure  it,  was 
situated  in  Polo,  Ogle  county.     Sometime  after  the  loan 
was  made  and  the  mortgage  executed,  Cushman  got  into 
some  difficulty  and  it  was  then  learned  he  never  had  any 
title  whatever  to  the  property.    The  property  was  owned 
by  John  W.  Cushman  in  his  lifetime.     He  died  several  years 
before  the  transaction  here  took  place.     J.  William  Cush- 
man, the  mortgagor,  was  raised  by  John  W.  Cushman  and 
his  wife,  they  never  having  had  any  children  of  their  own. 
He  was  believed  by  appellant  to  be  the  son  of  John  W. 
Cushman  and  claimed  title  to  the  property  by  inheritance 
from  his  father.      Not  being  a  son  and  never  having  been 
adopted,  he,  of  course,  had  no  interest  in   the  premises. 
On  the  death  of  John  W.  Cusjiman,  the  title  vested  in  his 
widow  and  heirs,  who  were  his  brothers  and  sisters.    The 
proof  shows  the  property  was  the  homestead  of  the  widow 
and  worth  about$l,000.   It,  therefore,  appears  that  the  mort- 
gage security  was  absolutely  worthless.     When  knowledge 
of  these  facts  came  to  appellee,  he  brought  an  action  on  the 
case  against  appellant,  the  declaration  alleging  that  he  pro- 
cured appellee  to  make  the  loan  by  false  representations. 
The  trial  resulted  in  a  verdict  and  judgment  against  appel- 
lant for  $550,  the  amount  of  the  note  and  interest,  from 
which  judgment  this  appeal  is  prosecuted. 

The  only  persons  present  at  any  of  the  times  when  appel- 
lant and  appellee  talked  about  appellant  loaning  the  money 
for  appellee  prior  to  the  time  the  loan  was  made,  were  the 
parties  themselves.  Appellee  testified  appellant  came  to 
him  and  asked  to  be  allowed  to  make  the  loan  for  him,  and 
represented  that  the  title  to  the  real  estate  was  a  good  and 
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perfect*  title  in  the  man  he  was  loaning  the  money  to,  and 
that  it  was  free  from  incumbrances,  and  that  the  mortgage 
he  would  get  would  be  a  first  lien.  Appellant  testified  he 
simply  told  appellee  that  Cushman,  the  mortgagor,  said  he 
had  a  perfect  title  and  that  he  telephoned  to  the  county 
seat  of  Ogle  county  and  inquired  whether  there  was  any 
incumbrances  on  it,  and  was  told  there  was  not.  On  the 
question  of  the  weight  and  preponderance  of  the  testimony 
and  whether  the  verdict  was  supported  by  the  evidence,  no 
question  is  raised  by  appellant.  In  his  brief  he  says :  "The 
conflict  is  such  that  the  court  cannot  be  asked  to  interfere 
on  questions  of  fact."  It  is  clear  from  the  testimony  that 
appellee  knew  nothing  about  the  property  upon  which  the 
mortgage  was  given  nor  the  title  to  it.  He  relied  wholly 
on  appellant  in  making  the  loan.  The  substance  of  appel- 
lee's testimony  is  that  appellant  represented  to  him  as  a 
fact  within  his  own  knowledge  that  the  title  in  Cushman 
was  good  and  that  there  was  no  incumbrance  on  the  prop- 
erty. As  to  the  incumbrance,  he  stated  he  received  that 
information  by  telephone  from  the  county  seat.  It  is,  we 
think,  reasonably  clear  from  the  testimony  that  appellant 
did  not  know  anything  about  the  title  to  the  property. 
All  he  knew  was  what  Cushman  stated,  and  these  state- 
ments turned  out  to  be  false,  although  appellant  may  have 
believed  them  at  the  time  they  were  made.  On  that  theory 
appellant  contends,  there  can  be  no  recovery  for  the  reason 
that  it  must  be  shown  not  only  that  the  representations  as 
to  the  title  were  untrue,  but  that  he  knew  they  were  untrue 
at  the  time  they  were  mad&  There  is  some  apparent 
conflict  in  the  authorities  upon  this  question.  Cases  will 
be  found  where  our  Supreme  Court  has  said  in  actions  for 
deceit  brought  upon  false  representations,  that  the  repre- 
sentations must  not  only  be  proved  to  be  untrue,  but  also 
that  the  party  making  them  knew  they  were  untrue,  and 
that  the  party  to  whom  they  were  made  relied  upon  them. 
Most  of  the  cases  in  which  this  doctrine  is  announced,  we 
believe,  will  be  found  to  be  cases  where  the  representations 
were  made  by  the  vendor  to  the  vendee  and  related  to  the 
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value  of  the  property.  The  case  here  does  not  involve  the 
expression  of  an  opinion,  but  the  statement  of  a  fact.  If 
it  were  conceded  that  appellant  told  appellee  Cushman  had 
stated  to  him  that  he  had  a  perfect  title  to  the  property, 
clear  of  all  incumbrances,  and  appellee  knew  his  represen- 
tations of  title  were  based  upon  these  statements  of  Cush- 
man, then  this  action  could  not  be  maintained.  Appellee's 
evidence  tends  to  prove,  however,  that  this  was  not  the 
character  of  representations  made,  but  that  appellant  stated 
as  a  fact  that  the  title  was  good  in  Cushman,  was  clear  of 
incumbrances,  and  that  his  mortgage  would  be  a  first  lien 
on  the  property.  There  are  numerous  oases  both  at  law 
and  in  equity  in  this  State,  where  it  has  been  held  that 
where  a  party  makes  representations  as  to  facts  within  his 
own  knowledge  which  are  material  to  the  transaction, 
when  he  has  knowledge  of  the  truth  of  the  facts,  then  if 
such  representations  are  relied  upon  by  the  party  to  whom 
they  are  made  and  injury  results,  an  action  for  deceit  will 
lie.  Some  of  the  cases  supporting  this  doctrine  are : 
Endsley  v.  Johns,  120  111.  469;  Allen  v.  Hart,  72  III.  104; 
Lockridge  v.  Foster,  4  Scam.  569;  Ruff  v.  Jarrett,  94  111. 
475;  Johnson  v.  Beeney,  9  111.  App.  64;  Peake  v.  Walton, 
52  111.  App.  90;  Snively  v.  Meixsell,  97  111.  App.  365; 
Thome  v.  Prentiss,  83  III.  99.  Appellant  having  solicited 
the  business  of  making  the  loan  for  appellee  upon  security 
the  latter  knew  nothing  about,  we  think  it  was  his  duty  to 
know  the  condition  of  the  title  and  the  value  of  the 
security,  and  especially  so  when  he  knew  appellee  was  rely- 
ing wholly  upon  him  to  attend  to  making  the  loan  safe. 
It  was  as  much  a  fraud  under  such  circumstances  to  repre- 
sent the  title  to  be  good  and  clear  of  incumbrances  without 
knowing  anything  about  it,  as  it  would  have  been  if  he  had 
known  Cushman  had  no  title.  In  Ruff  v.  Jarrett,  stipra, 
the  Supreme  Court  said  :  "If  appellee  made  the  positive 
assertion  that  he  had  measured  the  ice  and  that  there 
was  a  specified  quantity,  and  the  statement  was  untrue,  ho 
must  have  known  its  falsity,  or  at  least  was  bound  to 
know.     And  if  appellants  relied  upon   the  truth  of  the 
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assertion  when  it  was  untrue,  and  purchased,  and  have 
suffered  damage  thereby,  they  are  entitled  to  recover." 
It  does  not  appear  in  that  case  but  that  the  party  making 
the  representations  as  to  the  quantity  of  ice  honestly 
believed  there  was  the  quantity  he  represented.  The 
falsity  of  the  representation  was  in  stating  he  had  meas- 
ured it  and  knew  the  quantity.  The  effect  of  the  decision 
is  that  if  he  had  measured  the  ice,  he  knew  the  represents 
tions  were  false,  and  if  ho  had  not,  even  then  he  was  bound 
to  know  it.  The  principle  seems  very  similar  to  this  case. 
Appellant  knew  he  was  being  trusted  and  relied  on  by  ap- 
pellee to  make  a  safe  investment  of  his  money.  Appel- 
lant's business  was  of  a  character  that  he  might  be 
reasonably  supposed  to  be  familiar  with  titles  and  values, 
while  appellee's  business  and  lack  of  experience  were  such 
that  it  was  evident  that  these  were  subjects  with  which  ho 
was  unfamiliar.  Under  such  circumstances  it  was  an  impo- 
sition upon  appellee  for  appellant  to  state  as  a  fact  within 
his  own  knowledge,  something  about  which  he  had  no 
knowledge. 

In  Borders  v.  Kattleman,  142  111.  96,  it  was  held  to  be 
immaterial  whether  a  party  misrepresenting  material  facts 
knows  them  to  be  false,  that  the  affirmation  of  what  one 
does  not  know  to  be  true  is  unjustifiable,  and  if  another 
act  upon  the  faith  of  it,  he  who  induced  the  action  must 
suffer  and  not  the  other.  To  the  same  effect  is  Mitchell  v. 
McDougall,  62  111.  498.  True,  these  were  bills  in  chancery 
to  rescind  sales,  but  the  rule  was  not  laid  down  as  applica- 
ble only  to  cases  in  equity.  Case  v.  Ayers,  65  lit  142,  was 
an  action  on  the  case  for  deceit  for  false  representations  in 
the  sale  of  a  load  of  wool,  and  the  Supreme  Court  followed 
Stone  v.  Denny,  4  Met.  151,  holding  that  "  fraud  will  be 
inferred  when  a  party  makes  a  representation  which  he 
knows  to  be  false,  or  as  to  which  he  has  no  knowledge  or 
information,  and  no  grounds  for  expressing  his  belief." 

It  is  further  insisted  that  before  appellee  was  entitled  to 
maintain  this  suit,  it  was  his  duty  to  have  given  or  tendered 
the  note  and  mortgage  to  appellant     We  are  of  opinion 
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the  law  does  not  make  such  requirement  of  him.  He  is 
entitled  to  hold  the  note  and  mortgage  while  proceeding 
against  appellant  in  an  action  for  fraud  and  deceit.  He  can 
have  but  one  satisfaction  of  the  debt,  and  if  it  shall  be  paid 
by  appellant  he  could  not  then  prosecute  an  action  on  the 
note  and  mortgage.  It  may  be  appellant  would,  after  the 
payment  of  the  indebtedness,  have  a  right  to  an  assign- 
ment of  the  note  and  mortgage,  but  we  are  of  opinion  un- 
til the  debt  is  satisfied  by  appellant,  he  is  not  entitled  to 
the  note  and  mortgage. 

There  is  a  distinction  between  this  case  and  cases  where 
a  party  elects  to  rescind  a  contract  and  sue  the  other  party 
to  it  for  fraud  and  deceit,  or  to  recover  back  property  he 
was  induced  to  part  with  through  the  fraud.  This  is  not  a 
suit  to  rescind  a  contract  between  appellant  and  appellee. 

The  instructions  given  on  behalf  of  appellee  were  in 
harmony  with  the  law  as  we  understand  it,  and  finding  no 
error  in  the  record,  the  judgment  is  affirmed. 

Affii^med. 


Thomas  Travers,  et  al.,  v.  T.  H.  Sinclair  &  Company. 
Gen.  No.  4,495. 

1.  Indorsee— wtfien  delay  in  presenting  discharges.  Held,  that  a 
delay  of  Awe  days  in  presenting  a  check  for  payment  was,  under  the 
facts  of  this  case,  sufficient  to  discharge  the  indorser  of  liability. 

2.  Indobseb— what  not  essential  to  discharge  of.  It  is  not  essential 
that  an  indorser  should  have  suffered  actual  damage  by  the  delay  of 
the  indorsee  in  presenting  a  check  for  payment  in  order  that  such  in- 
dorser be  discharged  from  liability. 

Action  of  assumpsit  Appeal  from  the  County  Court  of  Peoria 
County;  the  Hon.  Wilbert  I.  Slemmons,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1905.  Affirmed.  Opinion  filed  August  1, 
1905. 

Arthur  Kkithlby,  for  appellants. 
Coyet  &  Covey,  for  appellee. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellants  in  the  County  Court 
of  Peoria  County,  to  recover  of  appellee  as  indorser  of  a 
check  for  $112.93,  drawn  by  Anderson  &  Co.  on  the  Bank 
of  Farming  ton,  payable  to  appellee.  Appellants  are  en- 
gaged in  conducting  a  banking  business  in  the  town  of 
Fairview,  Illinois,  under  the  name  of  Fairview  Banking 
Company.  Appellee  is  a  corporation  engaged  in  selling 
meats,  and  having  its  principal  office  at  Cedar  Rapids, 
Iowa,  with  a  branch  house  in  Peoria,  Illinois.  On  the  31st 
day  of  May,  1904,  a  traveling  salesman  of  appellee,  while 
at  Farming  ton,  Illinois,  received  a  check  from  Anderson 
&  Co.,  customers  of  appellee  residing  at  that  place,  for 
$112.93,  drawn  on  the  Bank  of  Farmington,  which  was  in 
the  town  of  Farmington,  payable  to  appellee.  Kinsinger, 
the  traveling  salesman  of  appellee,  did  not  present  the 
check  to  the  Bank  of  Farmington  on  which  it  was  drawn, 
but  on  the  following  day,  June  1st,  presented  it  to  appellants 
at  their  banking  house  in  Fairview.  The  check  bore  the 
indorsement  of  appellee,  and  appellants  gave  appellee's 
salesman  a  draft  payable  to  the  order  of  appellee  for  the 
full  amount  thereof.  Appellants  sent  the  check  with 
others,  by  mail,  on  the  same  day  it  was  received,  to  their 
correspondent,  The  First  National  Bank  of  Peoria.  That 
bank  indorsed  the  check  and  sent  it  to  its  correspondent  in 
St.  Louis,  who  indorsed  it  and  forwarded  it  to  its  corre- 
spondent in  Chicago,  where  it  was  again  indorsed  on  the 
4th  day  of  June  and  sent  to  a  bank  in  Galesburg,  and  by 
the  Galesburg  bank  sent  to  the  Bank  of  Farmington  for 
*  payment,  which  being  refused,  the  check  was  returned 
through  the  same  channels  until  it  reached  appellants, 
about  the  14th  day  of  June.  Appellants'  cashier  testified 
he  at  once  wrote  appellee,  and  in  response  to  the  letter, 
Mr.  Kinsinger,  the  traveling  salesman,  called  the  bank  up 
by  telephone  and  requested  the  check  to  be  sent  to  appel- 
lee's branch  house  in  Peoria,  which  was  done.  The  assist- 
ant cashier  of  appellants  testified  he  did  the  talking  with 
Kinsinger,  and  that  he  said  if  they  would  present  the  check 
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at  appellee's  branch  house  in  Peoria  it  would  be  paid. 
When  it  was  presented  there,  however,  the  manager  said 
he  had  no  instructions  to  pay  it  and  could  not  do  so  with- 
out orders  from  his  house.  The  check  was  then  placed  in 
the  hands  of  appellants'  counsel  for  collection,  who  called 
up  appellee's  office  in  Peoria  and  informed  the  manager  by 
telephone  of  his  having  the  check  for  collection,  and  that 
if  not  paid  he  would  bring  suit.  He  testified  the  manager 
replied,  requesting  him  not  to  sue  and  saying  he  had  ad- 
vices from  Farmington  that  if  the  check  were  sent  there 
the  bank  at  that  place  would  pay  it;  that  at  the  request  of 
said  manager,  he  sent  the  check  to  the  Farmington  bank, 
but  payment  was  refused  and  the  check  returned.  Appel- 
lants' counsel  testified  he  again  called  up  appellee's  manager 
in  Peoria  and  told  him  these  facts,  and  that  he  would  sue 
at  once  if  the  check  was  not  paid,  and  that  the  manager 
replied  his  company  would,  of  course,  have  to  pajT  it,  but 
that  he  had  not  been  authorized  to  do  so.  Suit  was  there- 
upon brought  to  recover  of  appellee  as  indorser.  A  jury 
was  waived  and  the  cause  tried  by  the  court,  resulting  in  a 
judgment  in  favor  of  defendant,  from  which  this  appeal  is 
prosecuted. 

The  evidence  shows  the  reason  for  refusal  to  pay  the 
check  by  the  Farmington  bank  was  that  the  drawers  had 
no  funds  there.  The  principal  question  involved  in  the  case 
is,  whether  the  delay  on  the  part  of  appellants  in  presenting 
the  check  to  the  bank  on  which  it  was  drawn  released  the 
indorser  from  liability.  Farmington  is  twelve  miles  from 
Fairview,  with  daily  mails  between  the  two  towns.  They 
are  also  connected  by  telephone  and  telegraph  lines.  The 
exact  day  of  the  presentment  of  the  check  to  the  Bank  of 
Farmington  is  not  shown  by  the  testimony.  It  was  in- 
dorsed by  the  American  Trust  &  Savings  Bank  of  Chicago 
to  the  Farmers  &  Merchants  Bank  of  Galesburg,  Illinois, 
June  4th,  and  presumably  was  forwarded  to  Galesburg  on 
that  day,  so  that  it  would  probably  reach  the  Bank  of  Farm- 
ington about  the  6th  of  June.  Appellee  contends  this  was 
unreasonable  delay  and  resulted  in  the  absolute  discharge  of 
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the  indorser  from  any  liability  whatever,  and  this  was  the 
view  of  the  trial  court,  though  no  propositions  of  law  were 
asked  or  held.  The  weight  of  authority  supports  the  find- 
ing and  judgment  of  the  court.  This  question  was  involved 
in  the  case  of  Brown  v.  Schintz,  202  III.  509,  where,  in  dis- 
cussing it,  the  court  said:  "  All  parties  agree  that  the  bank 
being  located  and  all  parties  interested  residing  in  the  same 
city,  it  was  the  duty  of  the  payee  or  his  assignees  (the  same 
diligence  being  required  of  the  assignees  as  of  the  drawee) 
to  present  the  checks  to  the  bank  for  payment  on  the  same 
day,  or,  at  farthest,  the  next  day,  after  they  were  delivered 
and  indorsed,  within  banking  hours,  and  that  the  failure  to 
do  so  absolutely  discharged  the  indorser,  Brown."  In  that 
case  the  checks  were  drawn  on  Friday,  July  16th,  but  were 
not  presented  for  payment  until  Monday,  the  19th,  when 
payment  was  refused.  The  proof  shows  that  at  the  time 
the  checks  were  drawn,  the  drawer  had  sufficient  funds  in 
the  bank  to  pay  them  and  they  would  have  been  paid  if 
they  had  been  promptly  presented.  Before  they  were 
presented,  the  drawer  made  an  assignment,  after  which  the 
bank  refused  to  pay  the  checks.  The  rule  laid  down  by 
the  Supreme  Court  in  that  case,  however,  is  not  made  to 
depend  on  the  fact  as  to  whether  the  drawer  had  funds  sub- 
ject to  check  at  the  time  they  were  drawn,  although  it  is 
not  said  so  in  express  language,  because  in  that  case  it  was 
unnecessary.  The  law,  however,  as  to  indorsers,  is  as  laid 
down  by  the  Supreme  Court,  independently  of  whether  as 
a  matter  of  fact,  the  indorser  is  injured  by  the  failure 
to  make  due  presentment  of  the  check.  In  5th  Am.  & 
Eng.  Ency.  of  Law,  page  1044,  the  rule  as  affecting  the 
drawer  of  a  check  is  stated  to  be,  that  failure  to  make  due 
presentment  does  not  discharge  him,  unless  he  has  suffered 
loss  thereby,  but  on  page  1045  is  said:  "  This  rule,  however, 
does  not  apply  to  the  indorser,  but  if  presentment  be  not 
made  within  a  reasonable  time,  and  notice  of  dishonor  be 
given,  the  indorser  is  absolutely  discharged,  regardless  of 
the  effect  upon  the  drawer  even  though  the  indorser  has 
suffered.no  injury  thereby."     In  discussing  the  same  ques- 
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tion,  Tiedeman,  on  Commercial  Paper,  section  442,  says: 
"  The  rule  is  different  with  regard  to  endorsers.     They  are 
discharged  whether  they  have  suffered  any  damage  or  not 
from  the  failure  to  make  due  presentment  and  give  the 
notice  of  dishonor  within  a  reasonable' time."     On  page  265, 
Benjamin's  Chalmer's  Digest,  it  is  said:   "It  is  well  settled 
in  America  that  he  (the  endorser)  is  discharged   by   the 
omission  to  present  within  a  reasonable  time,  irrespective  of 
actual  damage."    The  same  rule  is  announced  in  numerous 
adjudicated  cases,  some  of  which  are  the  following :  Gough 
v.  Staats,  13  Wend.  549;  Mohawk  Bank  v.  Broderick,  10 
Wend.  304;  First  National  Bank  of  Wymore  v.  Miller,  37 
Neb.  504;  N.  W.  Coal  Co.  v.  Bowman  &  Co.,  69  Iowa  150; 
Carroll  v.  Sweet,  13  L.  R.  A.  43.    As  to  what  is  a  reason- 
able time  for  presentment  of  an  indorsed  check  and  notice 
of  dishonor  in  order  to  hold  the  indorser,  depends  to  some 
extent  upon  circumstances  and  the  conditions  existing.     If 
a  check  is  received  in  the  same  town  as  the  bank  on  which 
it  is  drawn  is  located,  the  law  is  that  it  must  be  presented 
either  on  the  same  day  or  not  later  than  the  next.     If  the 
check  is  received  in  one  place,  drawn  on  a  bank  at  some 
other  place,  then  it  must  be  forwarded  not  later  than  the 
day  after  it  is  received,  for  presentment  to  the  bank  on 
which  it  is  drawnj  and  this  appears  to  mean  that  it  must  be 
forwarded  directly.    Forwarding  by  a  circuitous  route  may, 
as  a  general  rule,  be  said  to  constitute  negligence.     See  5th 
Am.  &  Eng.  Ency.  of  Law,  pages  1042  and  1043,  and  cases 
cited.     Under  these  authorities,  it  clearly  appears  the  check 
in  this  case  was  not  presented  in  due  time. 

It  is  also  insisted  that  appellants  had  been  accustomed 
for  sometime  to  receive  from  appellee's  representative  in- 
dorsed checks  in  the  same  manner  as  this  one,  and  forward 
them  through  their  correspondents,  as  was  done  in  this 
case,  until  they  reached  the  bank  upon  which  they  were 
drawn,  and  that,  therefore,  this  was  a  course  of  business 
established.  It  does  not  appear,  however,  that  appellee 
had  any  knowledge  of  the  methods  adopted  by  appellants 
in  presenting  the  indorsed  checks,  and   they,  therefore, 
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could  not  be  held  to  have  consented  to  it  It  is  further 
insisted,  also,  that  appellee  promised  to  pay  the  check  when 
informed  it  had  been  returned  to  appellants  dishonored, 
and  that  they  are  bound  by  that  promise.  The  evidence 
fails  to  show  that  anybody  having  authority  to  do  so  ever 
made  any  such  promise.  There  is  no  evidence  that  Kin- 
singer,  who  was  a  traveling  salesman  for  appellee,  had  any 
such  authority,  and  it  cannot  be  reasonably  insisted  that 
the  manager  of  the  Peoria  branch  house  ever  made  such 
promise.  It  appears  from  the  evidence  he  said  to  appel- 
lants' counsel  that  his  house  would  have  to  pay  it,  but  this 
was  a  mere  expression  of  opinion  as  to  liability,  rather  than 
a  promise  to  pay.  In  connection  with  this  same  statement, 
and  on  more  than  one  occasion,  he  refused  to  pay  it,  be- 
cause he  said  he  had  no  authority  from  appellee  to  do  so; 
but  even  if  it  were  shown  that  Kinsinger  had  authority  to 
bind  appellee  by  the  promise,  it  does  not  appear  from  the 
evidence  that  he  knew  anything  about  the  delay  in  pre- 
senting the  check  for  payment.  The  date  on  which  it  was 
testified  he  said  the  branch  house  in  Peoria  would  pay  it, 
was  June  14th,  and  in  order  to  make  the  promise  binding, 
it  should  appear  that  he  was  fully  informed  of  all  the  facts. 
Morgan  v.  Peet,  32  111.  281;  Parks  v.  Smith,  155  Mass.  26; 
Low  v.  Howard,  11  Cush.  268. 

The  judgment  of  the  trial  court  appears  to  be  in  accord- 
ance with  the  great  weight  of  authority,  and  it  is  therefore 
affirmed. 

Affirmed. 


Joseph  M.  Cormack  v.  Thomas  Marshall. 
Gen.  No.  4,492. 

1.  Custody  op  child— what  not  sufficient  ground  to  deny,  to  father. 
The  mere  fact  that  the  father  of  a  child  is  a  man  of  small  means  is  not 
sufficient  grounds  for  denying  him  its  custody. 

2.  Custody  of  child— when  parol  contract  for,  invalid.  A  parol 
contract  by  which  the  father  of  a  child  confers  the  right  of  custody  of 
such  child  upon  another,  is  not  binding. 
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Habeas  corpus  proceeding.  Error  to  the  Circuit  Court  of  De  Kalb 
County ;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1905.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  August  1,  1905. 

A.  D.  Early,  for  plaintiff  in  error. 

Carnes,  Donton  &  Faissler  and  Cliffk  &  Cliffe,  for 
defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

At  the  October  term,  1903,  of  the  Circuit  Court  of  De 
Kalb  County,  a  writ  of  habeas  corpus  was  issued  upon  the 
petition  of  plaintiff  in  error  for  the  custody  of  his  infant 
son,  James  Kimball  Marshall  Cormack.  The  petition  al- 
leged that  petitioner  was  father  of  the  child  and  that  it 
was  illegally  detained  by  its  grand  father,  Thomas  Marshall, 
defendant  in  error.  A  Hearing  was  had  on  the  return  to 
the  writ  and  answer  to  the  return,  and  an  order  and  judg- 
ment entered  by  the  court,  finding  that  it  was  for  the  best 
interests  and  welfare  of  said  infant  that  defendant  in  error 
have  its  care  and  custody,  that  he  was  entitled  to  it,  and 
remanding  the  child  to  his  care,  custody  and  control. 

On  the  supposition  that  an  appeal  or  writ  of  error  would 
not  lie  from  that  judgment,  plaintiff  in  error  presented  an 
original  petition  to  the  Supreme  Court  for  a  writ  of  habeas 
corpus.  By  the  return  to  the  writ  in  that  court,  defendant 
in  error  set  out  the  record,  proceedings  and  judgment  of 
the  Circuit  Court,  and  relied  upon  them  as  a  bar  to  the 
proceeding  in  the  Supreme  Court.  The  return  also  set  out 
the  circumstances  of  the  child  coming  to  the  possession  of 
defendant  in  error,  and  why  he  claimed  to  be  entitled  to 
retain  the  care  and  custody  of  it.  The  Supreme  Court  re- 
ferred the  cause  for  the  taking  of  testimony,  and  upon  con- 
sideration of  the  case  after  the  testimony  was  reported, 
concluded  that  the  judgment  in  the  proceeding  in  the  Cir- 
cuit Court  was  a  bar.  It  was  held  to  be  a  final  judgment ' 
and  that  a  writ  of  error  would  lie  to  review  it.  Cormack 
v.  Marshall,  211  111.  519.  Thereupon  plaintiff  in  error  sued 
out  this  writ  of  error.     It  is  unnecessary  for  us  to  discuss 
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the  question  of  the  right  to  prosecute  the  writ  of  error,  as 
that  question  was  settled  by  the  Supreme  Court  in  its  opin- 
ion, where  a  large  number  of  cases  on  the  subject  were 
cited  and  reviewed,  and  besides,  this  right  is  not  questioned 
here.  Nor  will  it  be  necessary  for  us  to  make  a  detailed 
statement  of  all  the  facts  as  they  will  be  found  elaborately 
stated  in  the  opinion  of  the  Supreme  Court  before  referred 
to.  True,  as  stated  by  counsel  for  defendant  in  error,  the 
evidence  taken  and  reported  to  the  Supreme  Court  was  not 
the  evidence  heard  by  the  Circuit  Court,  but  we  take  it 
from  the  statement  of  facts  made  by  that  court,  that  there 
was  no  material  difference  in  the  testimony  taken  on  the 
two  occasions.  One  of  the  most  material  questions  to  be 
determined  is  whether  plaintiff  in  error  was  a  fit  and  cap- 
able person  to  have  the  care,  custody  and  control  of  his 
own  child.  He  is  a  minister  of  the  gospel  in  the  M.  £. 
Church  and  the  evidence  shows  him  to  be  a  man  of  educa- 
tion and  culture,  now  aged  fifty  years.  Besides  attending 
the  State  Agricultural  College  of  Kansas  five  terms,  he 
graduated  in  the  classical  course  in  the  Northwestern  Uni- 
versity, is  also  a  graduate  of  The  Garrett  Biblical  Institute 
and  was  ordained  an  elder  in  18S3.  He  was  married  to 
Jennie  Marshall,  the  mother  of  the  infant  whose  custody  is 
the  subject  of  this  litigation,  in  1884.  She  was  the  daugh- 
ter of  defendant  in  error.  Two  children  were  born  of  this 
marriage,  Joseph,  now  about  twelve  years  old,  and  Kim- 
ball, the  child  in  controversy,  who  was  born  February  18, 
1900,  in  the  Presbyterian  Hospital  in  Chicago,  where  the 
mother  had  gone  to  remain  during  her  confinement,  and 
where  she  died  the  third  day  of  March  following.  The 
infant  was  left  in  the  hospital  for  a  few  weeks  to  be  nursed 
and  cared  for  there.  A  few  days  after  the  death  of  Mrs. 
Cormack,  plaintiff  in  error  received  word  that  his  father 
was  very  ill  in  Kansas.  He  went  there  at  once  and  re- 
mained there  until  after  his  father's  death  and  burial.  The 
child  was  not  doing  very  well,  and  on  his  return  home  Mrs. 
Ernest,  a  sister  of  the  deceased  Mrs.  Cormack,  agreed  to 
take  and  care  for  it  if  plaintiff  in  error  would  secure  a 
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woman  to  help  her.  This  he  did,  and  he  and  Mrs.  Ernest 
went  together  to  the  hospital,  got  the  child  and  took  it  to 
Mrs.  Ernest's  home.  The  woman,  plaintiff  in  error  had 
employed  to  help  her,  left  after  a  few  days,  and  the  child 
being  in  poor  health  and  Mrs.  Ernest  having  an  infant  of 
her  own  to  care  for,  took  Kimball  to  her  parents,  defendant 
in  error  and  his  wife,  and  left  him  there.  This  she  did 
without  the  knowledge  of  plaintiff  in  error.  When  he 
learned  the  child  was  at  its  grandparents'  he  visited  it 
there.  There  it  rapidly  regained  its  health  and  became  a 
strong  and  vigorous  infant.  Plaintiff  in  error  testifies, 
that  after  it  had  been  there  some  two  months  or  more,  he 
told  the  grandparents  he  would  want  to  take. the  child 
away,  and  that  they  requested  him  to  leave  it  until  it  was 
stronger.  He  did  not,  however,  have  any  arrangements 
made  for  a  place  to  take  it,  to  have  it  cared  for  at  that 
time.  He  continued  to  visit  it  at  frequent  interval^  until 
his  second  marriage,  which  occurred  in  September,  1902. 
After  that  time,  wishing  to  take  the  child  into  his  own 
family  and  under  his  own  care,  he  requested  defendant  in 
error  to  deliver  it  to  him,  which  request  was  refused,  and 
thereupon  this  proceeding  was  begun. 

It  is  not  denied  that  both  parties  to  this  controversy 
were  fit  and  proper  persons  to  have  the  care,  custody  and 
control  of  a  child.  The  grounds  upon  which  defendant  in 
error  insists  he  has  a  right  to  retain  the  custody  of  the 
child  are  set  forth  in  his  return  to  the  writ,  and  in  sub- 
stance the  material  parts  are  that  plaintiff  in  error  lived 
some  distance  from  his  deceased  wife's  relatives  and  prac- 
tically abandoned  the  child  to  their  care,  that  defendant  in 
error  was  in  excellent  financial  condition,  owning,  besides 
other  real  estate  and  personal  property,  between  six  and 
seven  hundred  acres  of  farm  land,  free  from  incumbrance, 
worth  $75  per  acre,  lives  in  a  large  and  convenient  house; 
that  he  and  his  wife  are  each  about  seventy-one  years  of 
age,  in  good  health,  and  enjoying  their  home  life  with  an 
ample  income  to  provide  for  all  the  reasonable  wants  of 
their  family  during  the  remainder  of  their  lives;  that  when 
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the  child  was  about  •  one  year  old,  he  had  a  talk  with  its 
father  about  its  care  and  custody,  in  which  the  father  said 
defendant  in  error  was  as  much  responsible  for  the  care  of 
the  child  as  he  was  and  that  he  replied  he  would  keep  it; 
that  defendant  in  error  and  his  wife  had  become  much  at- 
tached to  the  child,  and  that  it  was  his  purpose  to  furnish 
it  all  the  reasonable  advantages  of  education  and  develop- 
ment that  his  means  would  furnish,  and  suitably  provide 
for  it  out  of  his  estate  at  his  death.  The  return  further 
averred  that  plaintiff  in  error  was  a  minister  of  the  Meth- 
odist Episcopal  Church  and  had  been  so  occupied  about 
twenty  years;  that  he  was  then  receiving  a  salary  of  $750 
per  year  and  use  of  parsonage;  that  he  had  another  son 
and  had  married  another  wife  about  thirty  years  of  age  of 
delicate  health;  that  on  account  of  his  profession  he  was 
required  to  move  from  place  to  place  and  had  expressed  the 
opinion  that  he  could  not  keep  up  the  work  a  great  many 
years;  that  he  was  nearly  fifty  years  of  age  and  is  now  re- 
ceiving a  smaller  salary  than  he  had  formerly  received,  on 
account  of  not  being  able  to  get  as  good  positions  as  for- 
merly; that  he  has  not  sufficient  means  to  procure  &  home 
and  support  his  family,  but  must  depend  upon  his  own 
efforts  or  contributions  from  friends  to  support  them,  and 
because  of  his  profession  and  habits  of  life  is-  unfitted  to 
earn  any  considerable  income  in  any  other  occupation  or 
calling,  and  that  plaintiff  in  error  cannot  "reasonably  ex- 
pect with  his  limited  means  and  prospects  to  care  for  and 
educate  such  child,  either  in  his  otvn  or  any  other  family, 
in  a  manner  that  will  secure  the  best  care,  development 
and  education  of  the  child." 

Counsel  for  defendant  in  error  disclaim  relying  on  his 
possession  of  greater  wealth  as  a  sufficient  or  principal  rea- 
son why  he  should  be  allowed  to  retain  the  custody  of  the 
child,  yet  an  examination  of  the  return  made  to  the  writ 
will  show  that  the  only  charge  of  unfitness  of  plaintiff  in 
error  to  have  the  care  and  custody  of  his  own  child  is  his 
limited  means.  It  is  true  lie  is  not  a  man  of  large  means, 
but  the  evidence  shows  him  to  be  a  frugal  man  and  of  good 
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financial  sense  and  judgment.  He  worked  his  way  through 
college,  and  obtained  his  education  by  his  own  efforts, 
unaided  from  any  other  source,  and  although  since  enter- 
ing the  ministry  his  salary  has  ranged  from  $900  to  $750 
per  annum  and  house  rent,  he  is  the  owner  of  some  $3,000 
worth  of  real  estate,  about  the  same  amount  of  money 
loaned,  a  $2,000  library,  $850  cash,  household  furniture 
and  some  other  personal  property.  All  this  is  the  savings, 
according  to  the  testimony,  from  his  own  earnings,  except 
$500  his  first  wife  had  when  he  married  her.  If  the  pos- 
session of  wealth  is  to  be  considered  an  important  element 
in  the  determination  of  the  question  of  a  parent's  fitness 
to  have  the  care  and  custody  of  his  own  child,  even  then, 
we  think,  it  could  not  be  reasonably  said  that  plaintiff  in 
error  is  disqualified  for  that  duty.  There  are  thousands  of 
parents  with  less  wealth  supporting  much  larger  families 
of  children  than  plaintiff  in  error  has,  and  the  fact  that 
this  is  so  has  never  been  supposed  to  be  a  reason  why  their 
children  should  be  taken  from  them  and  their  care,  custody 
and  education  confided  to  some  one  who  has  larger  wealth. 
While  this  is  essentially  a  commercial  age,  we  have  not  yet 
reached  that  stage  where  parents  may  not  have  the  control 
and  custody  of  their  own  children  and  the  direction  of  their 
education,  the  development  of  their  characters  and  habits 
and  the  enjoyment  of  their  society  and  companionship,  if 
they  possess  the  other  necessary  requisites  of  fitness,  although 
lacking  in  wealth.  The  possession  of  some  property  by 
the  person  having  the  care  and  control  of  a  child  may  be 
quite  necessary,  and  the  possession  of  much  property  very 
desirable,  but  there  are  other  considerations  in  the  raising, 
education  and  development  of  children  quite  as  desirable. 
The  evidence  shows  the  grandparents  of  the  infant,  Kim- 
ball, to  be  most  excellent  people,  much  attached  to  the 
child  and  very  fit  for  persons  of  their  years  to  have  the 
care  and  custody  of  him  if  there  were  no  other  person  hav- 
ing superior  rights  thereto.  But  however  good  and  kind 
they  may  be  and  however  strongly  attached  to  the  child, 
aside  from  their  wealth,  they  possess  no  qualities  of  fitness 
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superior  to  those  of  the  father.  Indeed,  tfe  think  from  the 
evidence  in  this  record,  the  best  interests  of  this  child,  aside 
possibly  from  those  of  a  financial  nature,  would  be  pro- 
moted by  giving  him  to  the  custody  of  his  father.  The 
good  influence  upon  a  son  of  an  educated,  refined  father,  of 
high  Christian  character,  are  not  to  be  lightly  esteemed  as 
factors  in  the  development  of  a  noble  and  useful  manhood. 
Such  influences  combined  with  the  ability  to  supply  the 
reasonable  wants  are  likely  to  be  more  potent  in  the  forma- 
tion of  good  character  than  those  of  mere  wealth.  It  is 
a  matter  also  of  common  knowledge  that  the  discipline  and 
restraining  influences  of  aged  people  upon  young  children, 
however  estimable  and  kind  they  are  and  however  well  in- 
tentioned  they  may  be,  are  not  usually  as  productive  of 
good  results  as  those  of  younger  persons.  The  proof  also 
shows  the  present  Mrs.  Cormack  to  be  an  educated,  refined 
woman,  in  sympathy  with  her  husband's  efforts  to  get  pos- 
session of  his  child,  and  willing  to  take  and  care  for  him. 
It  seems  clear  to  us  that  this  is  a  case  where,  not  only  the 
right  of  the  father  to  th6  custody  of  the  child  is  shown, 
but  also  where,  all  things  considered,  the  best  interests  of 
the  child  require  that  custody  to  be  awarded  to  him.  The 
proof  6hows  the  father  is  and  always  has  been  attached 
to  the  child,  and  has  never  abandoned  him  nor  consented 
to  defendant  in  error  retaining  his  custody  permanently. 
What  is  relied  upon  by  defendant  in  error  as  establishing 
such  consent  and  agreement,  we  think  wholly  fails  to  do 
so.  It  appears  from  the  evidence  that  on  a  number  of  occa- 
sions plaintiff  in  error  talked  with  defendant  in  error  about 
taking  the  child,  and  the  latter  was  never  willing  to  give 
him  up.  Defendant  in  error  testified  that  on  one  occas- 
ion, when  the  child  was  about  a  year  and  one-half  old, 
while  he  and  the- father  were  discussing  the  question  of  the 
father  taking  the  child  away,  he  asked  plaintiff  in  error 
what  he  was  going  to  do  with  him,  and  that  plaintiff  in 
error  said  that  he  would  do  just  as  he  had  a  mind  to,  and 
that  defendant  in  error  had  no  right  to  say  anything.  He 
says  he  replied  to  plaintiff  in  error  that  he  had  been  at  con- 
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siderable  expense  and  during  the  talk  plaintiff  in  error  said 
he  claimed  defendant  in  error  was  just  as  much  responsible 
for  the  child  as  he  was,  and  that  he  replied,  "All  right,  if 
I  am  I  will  keep  it."  Leslie  D.  Marshall,  a  son  of  defend- 
ant in  error,  testified  that  he  heard  the  latter  part  of  the 
conversation,  and  that  when  his  father  said  he  would  keep 
the  child,  plaintiff  in  error  made  no  response.  Plaintiff  in 
error  testified  he  remembered  the  conversation  referred  to 
by  defendant  in  error  and  his  son,  but  says  the  conversation 
referred  to  a  note  his  deceased  wife's  father  had  given  her 
and  which  he  refused  to  pay  anything  on,  and  that  if 
in  any  conversation  he  used  the  word  "responsible"  with 
reference  to  the  child,  it  had  reference  to  the  grandfather 
being  responsible  for  it  while  he  refused  to  give  it  up  to 
the  father.  By  leaving  out  of  the  question  the  testimony 
of  plaintiff  in  error  on  that  subject,  the  evidence  of  de- 
fendant in  error  and  his  son  wholly  fail  to  establish  an 
agreement  and  consent  to  relinquish  his  claim  to  the  care 
and  custody  of  the  child  and  an  agreement  that  defendant 
in  error  might  permanently  retain  it.  Moreover,  it  was 
held  in  Weir  v.  Marley,  99  Mo.  484,  that  a  parol  contract 
of  that  kind  was  not  binding,  and  counsel  for  defendant 
in  error  do  not  contend  that  if  such  contract  were  proven 
it  would  be  conclusive,  but  only  that  it  should  have  "  con- 
siderable bearing  on  the  question  of  the  custody  of  the 
child  considered  in  connection  with  other  questions  bearing 
on  the  interests  of  the  child." 

A  number  of  cases  and  authorities  are  cited  by  counsel 
for  defendant  in  error  in  their  brief  upon  the  proposition 
that  in  disposing  of  the  custody  of  children  the  primary 
object  should  be  what  is  to  the  best  interest  of  the  child. 
We  do  not  doubt  the  soundness  of  the  authorities  cited, 
nor  that  if  the  father  was  such  a  person  as  to  be  unfit,  not 
merely  for  lack  of  wealth  but  for  other  more  important 
reasons,  to  have  the  care  and  custody  of  a  young  child,  that 
a  court  would  not  only  have  the  power  but  that  it  would 
be  its  dufy  to  deny  him  that  care  and  custody.  The  Su- 
preme Court  said  with  substantially  the  same  facts  before 
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it  that  are  found  in  this  record  :  "  We  regard  the  rights  of 
the  parent  as  superior  to  those  of  any  other  person,  when 
that  parent  is  a  fit  person  to  have  the  custody  of  children 
and  is  so  circumstanced  that  he  can  provide  the  necessaries 
of  life  and  administer  to  the  requirements  of  such  a  charge. 
The  mere  fact  that  some  other  person  may  have  more  money 
or  property  in  any  form  is  not  one  that  appeals  to  us.  The 
divine  injunction  to  multiply  and  replenish  the  species  was 
not  confined  to  the  rich,  nor  was  it  intended  that  the  poor 
should  beget  the  children  and  the  rich  should  rear  them. 
To  recognize  such  doctrine  would  be  little  less  than  mon- 
strous, and  would  be  in  utter  disregard  of  those  natural  in- 
stincts of  love  and  care  and  interest  found  in  the  breast  of 
the  parent.  *  *  *  While  the  financial  interests  of  the 
child  are  not  to  be  disregarded,  they  are,  likewise,  not  to 
be  controlling."  While  it  is  said  by  counsel  that  these  ex- 
pressions of  the  Supreme  Court  were  not  necessary  to  a 
determination  of  the  question  really  passed  on  by  that 
court,  and  were  not  applicable  to  a  discussion  of  that  ques- 
tion, yet  they  were  the  deliberate  judgment  of  that  court 
from  as  full  a  knowledge  of  the  facts  as  we  possess,  and  in 
our  opinion  these  expressions  are  binding  on  us  here.  Be- 
sides, they  fully  accord  with  our  own  views,  and  we  most 
willingly  adopt  and  follow  them.  They  are  supported  also 
by  Miner  v.  Miner,  11  111.  43;  The  People  v.  Turner,  55  111. 
3S0;  Korval  v.  Zinsmaster,  57  Neb.  15S;  Markwellv.  Pere- 
les,  95  Wis.  40G;  Weir  v.  Marlev,  supra,  and  Com.  v.  Brings, 
33  Mass.  203. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  with  directions  to  that  court  to  award  the 
custody  of  the  child  to  plaintiff  in  error. 

Reversed  and  remanded  with  directions. 
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Henry  C.  Gibson,  et  al.,  v.  The  People  of  the  State  of 
Illinois,  for  the  use  of  A.  F.  Slonneger. 

Geu.  No.  4,528. 

1.  Exemption— when  judgment  debtor  does  not  waive.  While  the 
defendant  in  an  attachment  has  the  right  to  obtain  the  return  of  the 
property  levied  upon  by  presenting  a  schedule  within  ten  days  after 
levy,  yet  his  failure  to  do  so  does  not  preclude  him  after  ju  igment  in 
the  suit  from  presenting  his  schedule  within  such  statutory  period  and 
thereby  regaining  its  return. 

2.  Exemption —/wm>  statute  providing  for,  construed.  Statutes 
exempting  property  from  levy  and  sale  for  the  payment  of  debts  are 
not  to  be  strictly  construed  bat  should  receive  such  construction  a3  will 
carry  out  the  obvious  purpose  of  the  legislature  in  enacting  them  to  pro- 
tect the  debtors. 

3.  Exemption— when  failure  to  present  schedule  does  not  bar.  The 
failure  of  a  debtor  to  present  his  schedule  within  ten  days  after  levy,  as 
limited  by  statute,  does  not  bar  his  right  of  exemption  where  the  officer 
making  the  levy  does  not  comply  with  the  statute  providing,  among 
other  things,  that  he  shall  deliver  to  such  debtor  a  copy  of  the  writ, 
with  a  notice  endorsed  thereon,  signed  by  himself,  notifying  the  debtor 
that  he  must  file  a  schedule  of  his  property  within  ten  days. 

4.  Fair  cash  value— what  not  evidence  of.  There  is  no  presump- 
tion of  law  that  the  price  which  property  brought  at  a  forced  sale  is  the 
fair  cash  market  value  thereof. 

Action  of  debt  upon  bond.  Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Nicholas  E.  Worthington,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1905.  Reversed  and  remanded.  Opin- 
ion filed  August  1,  1905. 

George  K,  Beasley,  for  appellants. 

Oliver  R.  Barrett,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  court  below  in 
favor  of  appellee  against  appellant,  Henry  C.  Gibson,  and 
his  sureties  on  his  official  bond  as  constable.  The  facts  out 
of  which  the  litigation  arose  are  as  follows :  On  March  8th, 
1904,  Grimm  Brothers  sued  out  an  attachment  before  a 
justice  of  the  peace  against  A.  F.  Slonneger  and  his  wife.* 
The  writ  was  returnable  March  22nd,  and  by  virtue  of  it  the 
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constable  to  whom  it  was  delivered,  Gibson,  levied  on  the 
personal  property  of  the  defendants  on  the  same  day  he  re- 
ceived the  writ.  The  return  of  the  constable,  after  describ- 
ing the  property  levied  upon,  stated  he  had  read  the  writ 
to  Mrs.  A.  F.  Slonneger,  that  A.  F.  Slonneger  was  not 
found,  and  that  he  had  delivered  a  true  copy  of  it  to  Mrs. 
A.  F.  Slonneger,  a  member  of  the  family  over  the  age  of 
twelve  years,  for  said  A.  F.  Slonneger,  and  had  informed 
her  of  the  contents  of  the  writ.  On  the  return  day,  March 
22nd,  A.  F.  Slonneger  appeared  before  the  justice  of  the 
peace  who  issued  the  writ,  entered  his  appearance,  applied 
for  and  secured  a  change  of  venue  to  another  justice  of  the 
peace,  where  the  cause  was  continued  to  March  25th.  On 
that  day  it  was  again  continued  to  March  29th  when  a  trial 
was  had,  resulting  in  a  judgment  against  the  Slonnegers 
for  $105  and  costs.  The  court  also  found  the  issues  on  the 
attachment  against  defendants,  and  ordered  that  plaintiff 
have  a  special  execution  against  the  property  attached. 
On  the  31st  day  of  March,  A.  F.  Slonneger  claiming  the 
property  levied  on  as  his  property,  and  desiring  to  avail 
himself  of  the  benefits  of  his  exemptions,  delivered  to  the 
constable  having  the  writ  a  schedule.  No  notice  of  this 
schedule  was  taken  by  the  constable,  and  no  appraisers 
were  appointed  to  value  the  property.  On  the  13th  day 
of  April,  a  special  execution  was  issued  by  the  justice  who 
rendered  the  judgment,  and  delivered  to  constable  Gibson, 
who  served  Slonneger  with  notice  of  it  on  the  19th  of  the 
same  month.  On  the  same  day  A.  F.  Slonneger  delivered 
to  the  constable  another  schedule,  claiming  the  property 
under  the  exemption  laws.  No  attention  was  paid  by  the 
constable  to  this  schedule,  no  appraisers  were  appointed  to 
value  the  property  and  on  the  30th  day  of  April,  the  prop- 
erty consisting  of  a  piano,  piano  stool,  piano  cover,  stove, 
dresser  and  mirror  were  sold  by  the  constable  at  public  sale 
under  the  special  execution  for  the  sum  of  $  129.20.  There- 
after this  suit  was  brought  by  A.  F.  Slonneger  on  the  bond 
.of  the  constable.  A  verdict  was  rendered  in  favor  of 
plaintiff,  assessing  the  damages  at  $100  upon  which  judg- 
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ment  in  debt  was  rendered  on  the  penalty  of  the  bond  to 
be  discharged  upon  payment  of  the  damages,  from  which 
this  appeal  is  prosecuted. 

The  contention  of  appellants  is  that  by  section  2  of  the 
Act  concerning  Exemptions  of  Personal  Property,  Slon- 
neger  was  required  to  present  his  schedule  within  ten 
days  after  service  of  the  writ  of  attachment,  and  if  he 
failed  to  do  so,  he  was  thereafter  barred  from  claiming 
the  benefits  of  the  law  concerning  exemptions.  The  act 
referred  to  required  that  "Whenever  any  debtor  against 
whom  an  execution,  writ  of  attachment  or  distress  warrant 
has  been  issued,  desires  to  avail  himself  of  the  benefit  of 
this  act,  he  shall,  within  ten  days  after  'a  copy'  of  the 
execution,  attachment  or  distress  warrant  is  served  upon 
him  in  the  same  manner  as  summonses  are  served  in  chan- 
cery, such  copies  of  execution,  attachment  or  distress 
warrant  to  have  endorsed  thereon  a  notice  signed  by  the 
officer  having  such  writ,  notifying  the  debtor  that  he  must 
file  a  schedule  of  his  property  within  ten  days  from  the 
service  thereof  in  order  to  claim  his  exemption  under  this 
act,  whereupon  the  debtor  shall  make  a  schedule  of  all  his 
personal  property  of  every  kind  and  character,"  etc. 
Counsel  refer  us  to  no  case  \vhere  this  precise  question  has 
been  before  our  Supreme  or  Appellate  courts  and  say  it 
has  not  before  been  presented  to  an  appellate  tribunal  in 
this  State.  Assuming,  therefore,  that  the  question  has  not 
been  before  determined,  we  are  left  to  a  construction  of 
the  meaning  of  the  statute  unaided  by  precedent.  In  the  ab- 
sence of  authority,  we  cannot  adopt  the  construction  placed 
upon  this  statute  by  counsel  for  appellants.  The  office  of 
an  attachment  is  to  seize  and  hold  the  property  of  the  de- 
fendant until  the  rights  of  the  parties  are  determined  in 
the  suit  in  which  the  writ  is  issued.  The  statute  gives  the 
defendant  the  right,  if  he  shall  desire  to  have  the  property 
levied  upon  released,  to  present  a  schedule  within  ten  days, 
claiming  it  as  exempt.  But  we  do  not  construe  the  statute 
to  mean  that  if  he  fails  to  avail  himself  of  the  right  to  have 
the  property  released  from  the  attachment,  he  is  there- 


220  Appellate  Courts  of  Illinois. 

Vol.  122.]  Gibson  v.  The  People. 

after  precluded  from  presenting  a  schedule  and  claiming  it 
after  a  judgment  is  rendered  against  him,  execution  issued 
thereon  and  he  is  served  with  notice  thereof.  He  may 
rely  upon  being  able  to  defeat  the  suit  and  leave  his 
property  until  that  is  determined,  in  the  possession  of 
the  officer  having  the  writ,  The  property  here  could  not 
have  been  sold  by  virtue  of  the  attachment.  Before  a 
sale  of  it  could  be  lawfully  made,  the  issue  on  the  attach- 
ment must  have  been  determined  against  the  defendant 
and  a  special  execution  awarded  directing  its  sale.  After 
that  is  done,  we  are  of  opinion  the  debtor  had  a  right  to 
claim  the  benefits  of  the  exemption  laws  by  presenting  his 
schedule  to  the  officer  within  ten  days  after  service  of  the 
execution  upon  him.  It  is  by  virtue  of  the  execution  and 
not  the  attachment  that  the  property  is  sold,  and  he  can- 
not be  deprived  of  the  benefit  of  his  exemptions  because 
he  did  not  choose  to  procure  the  release  of  the  property 
from  the  attachment  by  presenting  his  schedule  within  ten 
days  after  the  service  of  that  writ.  Statutes  exempting 
property  from  levy  and  sale  for  the  payment  of  debts,  are 
not  to  be  strictly  construed  but  should  receive  such  con- 
struction as  will  carry  out  the  obvious  purpose  of  the  legis- 
lature in  enacting  them,  to  protect  the  debtor.  Finlen  v. 
Howard,  126  III.  259;  Washburn  v.  Goodheart,  88  111.  220; 
McClellan  v.  Powell,  109  111.  App.  222. 

There  is  also  an  additional  reason  why  we  think  appel- 
lee should  not  be  denied  the  privilege  of  claiming  his  ex- 
emptions in  this  case.  It  will  be  observed  the  debtor  is 
given  the  right  to  schedule  within  ten  days  after  a  copy 
of  the  process  "  is  served  upon  him  in  the  same  manner  as 
summonses  are  served  in  chancery."  The  return  in  this 
case  is  that  A.  F.  Slonneger  \vas  not  found  and  that  a  copy 
of  the  writ  was  delivered  to  Mrs.  A.  F.  Slonneger,  a  mem- 
ber of  the  family  over  twelve  years  of  age,  for  him,  and  she 
informed  of  the  contents  of  it.  Section  11,  chapter  22, 
Hurd's  Revised  Statutes,  requires  that  in  the  service  of  a 
summons  in  chancery  by  copy,  the  copy  shall  be  left  at 
the  usual  place  of  abode,  with  some  person  of  the  family, 
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etc.  It  is  not  stated  in  the  return  here  that  the  copy  was 
left  at  Slonneger's  usual  place  of  abode.  It  was  held  in 
Piggott  v.  Snell,  59  111.  106,  that  the  omission  to  state  the 
copy  was  left  at  the  defendant's  usual  place  of  abode  made 
the  return  defective,  and  it  was  said,  "  According  to  the 
decisions  of  this  court,  in  serving  process  by  copy,  the  re- 
turn of  the  officer  must  show  a  strict  compliance  with  the 
statute  or  the  court  will  not  obtain  jurisdiction  of  the  per- 
son," citing  several  cases.  It  would  seem  then  jurisdiction 
of  the  person  of  Mr.  Slonneger  was  not  obtained  until  he 
entered  his  appearance  on  the  return  day,  which  was 
March  22nd,  and  within  ten  days  from  that  date  he  did  pre- 
sent to  the  constable  a  schedule  in  which  he  claimed  the 
property  as  exempt.  The  statute  also  requires  the  copy  to 
have  "  endorsed  thereon  a  notice  signed  by  the  officer  having 
such  writ,  notifying  the  debtor  that  he  must  file  a  schedule 
of  his  property  within  ten  days."  The  copy  of  the  attach- 
ment-writ in  the  record  before  us  contains  a  printed  form 
of  notice  to  the  debtor,  but  it  is  not  signed  by  the  constable. 
We  are  of  opinion,  therefore,  that  independent  of  the  in- 
terpretation we  have  placed  upon  the  statute,  what  appel- 
lee did  in  the  way  of  claiming  his  exemptions  was  sufficient 
to  entitle  him  to  them. 

It  is  also  contended  by  appellee  that  the  piano,  piano 
stool  and  cover  were  shown  by  the  evidence  to  have  been 
the  property  of  Mrs.  Slonneger.  We  do  not  so  understand 
the  testimony.  Appellee  was  working  for  wages  and  was 
receiving  $14  a  week.  He  and  his  wife  were  also  keeping 
a  boarding  house,  which  was  managed  by  Mrs.  Slonneger. 
With  his  consent,  she  purchased  the  piano,  to  be  paid  for 
in  installments.  Mrs.  Slonneger  attended  to  the  selection 
and  purchase  of  the  piano  and  executed  her  notes  therefor, 
and  probably  secured  them  by  a  chattel  mortgage.  Appel- 
lee testified  he  did  not  know  whether  she  gave  a  mortgage 
or  not.  According  to  the  testimony  all  appellee  earned  in 
wages  and  all  that  was  made  from  keeping  the  boarding 
house  went  to  pay  for  purchases  made  by  and  for  the  family. 
Appellee's  wages  as  well  as  receipts  from  the  boarding 
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bouse  went  to  make  payments  on  the  piano.  He  testified 
he  authorized  his  wife  to  buy  it,  and  gave  her  money  to 
make  payments  thereon.  Usually  Mrs.  Slonneger  collected 
the  board  money,  but  some  times  it  was  paid  to  appellee 
and  he  testified  he  gave  the  money  thus  received  as  well  as 
his  wages  to  his  wife.  It  is  clear  appellee  and  his  wife  were 
cooperating  together  in  making  the  living.  Mrs.  Slonneger 
was  not  engaged  in  any  separate  business  on  her  own  ac- 
count, and  we  think  the  proof  abundantly  shows  the  piano, 
piano  stool  and  cover  were  the  property  of  appellee. 

Appellee  has  assigned  as  a  cross-error  the  giving  of  the 
following  instruction  for  appellants :  "The  court  instructs 
the  jury,  that  where  a  sale  of  goods  at  public  sale  is  made 
by  an  officer,  and  no  evidence  is  shown  of  any  attempt  to 
cry  down  or  lower  the  price  of  said  goods,  the  presump- 
tion of  law  is,  that  the  price  brought  is  the  fair  cash  value 
of  such  goods  and  articles  at  the  date  and  time  they  were 
sold."  We  are  of  opinion  this  cross-error  is  well  assigned. 
It  was  held  in  Roberts  v.  Dunn,  71  111.  46,  that  the  price 
brought  by  the  property  at  a  sheriff's  sale  may  be  evidence 
tending  to  prove  the  value,  but  it  is  not  conclusive  nor  is  it 
the  best  evidence.  The  great  weight  of  the  evidence  here 
shows  the  property  to  have  been  worth  almost  twice  as 
much  as  it  brought  at  the  sale.  While  the  constable  testi- 
fied he  conducted  the  sale  fairly  and  made  no  effort  to  pre- 
vent the  property  from  bringing  its  full  value  but  tried  to 
get  all  he  could  for  it,  it  is  also  true  appellee  had  endea- 
vored to  prevent  the  sale  of  the  property  by  claiming  it  as 
exempt  under  the  law.  To  what  extent  this  may  have  af- 
fected the  price  the  property  sold  for  we  cannot  know,  but 
it  appears  that  for  some  reason  it  sold  for  about  one-half 
its  value.  That  this  instruction  materially  influenced  the 
jury  in  fixing  the  amount  of  the  damages  also  seems  prob- 
able. We  are  of  opinion  the  instruction  was  erroneous 
and  highly  prejudicial  to  appellee,  and  for  the  error  in  giv- 
ing it,  the  judgment  is  reversed  and  the  cause  remanded,  at 
the  costs  of  appellants. 

Reversed'  and  remanded. 
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Riley  M.  Virtue  v.  The  People  of  the  State  of  Illi- 
nois. 

Gen.  No.  4,489. 

1.  "Abandon"—  as  used  in  Wife  Abandonment  Statute,  defined. 
The  word  "abandon'  as  here  used  is  synonymous  with  the  word  "de- 
sert" 

2.  Wife  abandonment—  how  statute  providing  penalty  for,  eon'' 
strued.  This  statute  is  penal  in  character  and  should  be  strictly  con- 
strued. 

8.  Wipe  abandonment— what  essential  to  conviction  for.  The 
abandonment  contemplated  by  the  statute  upon  this  subject  must  be  of 
such  a  character  which  would,  if  continued  for  two  years,  sustain  the 
charge  of  desertion  in  a  suit  for  divorce. 

4.  Wife  abandonment— what  defense  to  prosecution  for.  It  is  a 
good  defense  to  a  prosecution  for  wife  abandonment  to  show  that  the 
defendant  had  separated  from  his  wife  by  virtue  of  an  agreement  be- 
tween them. 

5.  Wife  abandonment— what  not  defense  to  prosecution  for.  It  is 
not  a  defense  to  a  prosecution  for  wife  abandonment  for  the  husband 
to  say  upon  the  trial  of  the  charge  against  him  that  he  was  then  willing 
to  live  with  his  wife. 

Prosecution  for  wife  abandonment.  Error  to  the  Circuit  Court  of 
Henry  County;  the  Hon.  Emery  C.  Graves,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1905.  Reversed  and  remanded.  Opin- 
ion filed  August  1,  1905. 

Andrews  &  Andrews,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney-General,  and  Charles  E.  Sturtz, 
State's  Attorney,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  indicted  under  section  1  of  the  Act 
of  19J3,  for  abandoning  and  neglecting  and  refusing  to 
maintain  and  provide  for  his  wife.  He  was  found  guilty 
by  a  jury,  sentenced  by  the  court  to  six  months  in  jail  and 
to  pay  a  fine  of  $300,  and  he  brings  the  case  here  by  writ 
of  error.  He  was  married  to  his  wife  in  March,  1904,  and 
lived  with  her  until  November  17th  of  the  same  year.  Mrs. 
Virtue  testified  that  from  about  the  first  of  September  to 
the  time  she  left  the  house  she  was  living  in  with  her  bus- 
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band,  plaintiff  in  error,  every  day  and  sometimes  oftener, 
requested  her  to  leave  and  told  her  if  she  did  not  do  so  he 
would  put  her  out,  that  he  did  not  have  to  support  her  and 
would  not  do  so.  She  says  he  persisted  in  this  treatment 
and  conduct  toward  her  until  there  was  no  pleasure  in  liv- 
ing with  him  and  she  moved  her  furniture  and  household 
effects  to  rooms  where  she  afterwards  lived  separate  and 
apart  from  her  husband,  and  where  she  received  no  sup- 
port from  him.  It  appears  from  the  evidence  that  prior  to 
the  separation,  plaintiff  in  error  had  selected  rooms  for  his 
wife  to  move  into,  but  these  not  being  satisfactory  to  her, 
she  engaged  other  rooms  of  her  own  selection  where  she 
had  her  household  effects  taken  and  where  she  has  since 
resided.  The  drayman  who  hauled  her  furniture  to  these 
rooms  was  assisted  by  plaintiff  in  error.  He  does  not  pre- 
tend that  he  wanted  his  wife  to  live  with  him,  nor  deny 
that  he  desired  and  advised  the  separation.  The  evidence 
conclusively  shows  that  for  some  reason  not  appearing  in 
the  record,  plaintiff  in  error  did  not  wish  to  live  with  his 
wife. 

The  defense  was  that  he  had  not  abandoned  her,  but 
that  they  had  separated  by  mutual  consent.  On  the  trial 
plaintiff  in  error  offered  in  evidence  a  written  agreement 
between  himself  and  wife,  dated  November  17,  1904, 
wherein  it  was  stipulated  that  the  parties  had  mutually 
agreed  to  live  separate  and  apart  from  each  other,  and 
that  in  consideration  of  plaintiff  in  error  paying  his  wife 
$25,  and  giving  her  a  load  of  coal  and  heating  stove,  she 
released  him  from  any  obligation  to  support  and  maintain 
her.  The  court  refused  to  permit  the  agreement  to  go  in 
evidence. 

The  language  of  the  statute  is  "  That  every  person  who 
shall,  without  good  cause,  abandon  his  wife,"  etc.  We  are 
of  opinion  the  word  "abandon,"  as  here  used,  is  synony- 
mous with  the  word  desert.  Stanbrough  v.  Stanbrougb, 
60  Ind.  275;  Moore  v.  Stevenson,  27  Conn.  14.  While  the 
statute  is,  to  some  extent,  intended  to  authorize  provision 
being  made  for  an  abandoned  or  deserted  wife  by  directing 
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that  the  whole  or  a  part  of  the  fine  imposed  may  be  paid 
her,  yet  it  is  a  penal  statute  and  must  be  construed  as  other 
.penal  statutes  are.  The  abandonment  contemplated  by  this 
statute  must  be  of  such  character  as  would,  if  continued 
for  two  years,  sustain  a  charge  of  desertion  in  a  suit  for 
divorce. 

Bishop  on  Marriage  and  Divorce  defines  desertion  as  "  the 
voluntary  separation  of  one  of  the  married  parties  from 
the  other,  or  the  voluntary  refusal  to  renew  a  suspended 
cohabitation,  without  justification  either  in  the  consent 
or  the  wrongful  conduct  of  the  other."  In  State  v.  Weber, 
48  Mo.  App.  500,  which  was  a  criminal  prosecution  of  the 
husband  under  a  statute  very  similar  to  ours,  it  is  said: 
"Desertion  and  abandonment  are  used  interchangeably, 
they  mean  the  same  thing.  It  is  said  that,  to  establish 
desertion,  three  things  must  be  shown.  First,  cessation  of 
cohabitation;  second,  the  intention  not  to  resume  cohabita- 
tion, and  third,  the  absence  of  complainant's  consent  to 
separation.  Stewart  on  Mar.  &  Div.  sec.  251.  Separation 
then  by  mutual  consent  of  husband  and  wife  is  not  deser- 
tion in  either.  Id.  256."  "Where  one  gives  consent  to  the 
other's  living  apart,  acting  thereon  is  not  desertion.  The 
common  expression  of  the  doctrine  is,  that  a  separation  by 
mutual  consent  of  the  parties  is  not  desertion  in  either." 
Bish.  on  Mar.  &  Div.,  sec.  783.  The  case  of  Common- 
wealth v.  Richards,  131  Pa.  209,  is  much  in  point.  In  that 
case  it  was  held  that  an  agreement  of  separation  was  not 
only  competent  evidence  but  a  complete  defense  to  a  crim- 
inal prosecution  against  the  husband  to  obtain  an  order  for 
the  wife's  maintenance  on  the  ground  that  he  had  deserted 
or  abandoned  his  wife. 

It  could  not  be  reasonably  contended,  we  think,  that 
where  the  wife  was  willing  to  or  desirous  of  the  separation 
and  for  a  valuable  consideration  paid,  entered  into  a  writ- 
ten contract  with  her  husband  without  coercion  or  fraud,, 
to  live  separate  and  apart  from  him,  that  the  husband  would 
be  subject  to  criminal  prosecution  for  abandonment.  While 
husband  and  wife  are  not  permitted  to  release  themselves- 
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by  contract  from  their  marital  obligations,  yet  they  may 
live  separate  and  apart  by  mutual  consent,  and  when  they 
do  so,  neither  could  maintain  a  bill  against  the  other  for 
divorce  on  the  ground  of  desertion.  The  statute  was  in- 
tended to  provide  for  the  punishment  of  husbands  who  wil- 
fully and  wrongfully  desert  and  abandon  their  wires,  and 
live  separate  and  apart  from  them  without  justification 
either  in  the  fault  or  consent  of  the  wife.  Whether  the 
provision  of  the  contract  releasing  plaintiff  in  error  from 
future  liability  to  support  his  wife  is  valid  or  not,  is  not  in- 
volved in  this  case.  What  we  hold  is,  that  if  Mrs.  Vir- 
tue willingly  and  without  coercion  or  fraud,  agreed  to  her 
husband  living  separate  and  apart  from  her,  he  is  not  guilty 
of  the  criminal  offense  of  wife  abandonment.  Of  course  if 
it  should  appear  that  she  was  induced  to  sign  the  contract 
by  a  course  of  conduct  that  amounted  to  coercion,  or  that 
she  was  procured  to  sign  it  by  fraud  and  for  the  purpose 
of  avoiding  the  penalty  of  the  statute,  then  it  would  not  be 
a  defense.  But  in  our  view  the  court  should  have  admitted 
the  contract  in  evidence,  and  then  the  People  should  have 
been  permitted  to  show,  if  it  were  the  fact  that  they  de- 
sired to  do  so,  that  Mrs.  Virtue  was  induced  to  sign  it  under 
such  circumstances  as  that  it  did  not  express  her  mind  at 
the  time,  and,  therefore,  that  the  separation  was  not  by 
mutual  consent.  We  can  easily  imagine  circumstances 
under  which  a  weak  and  timid  wife  could  be  induced  by  a 
coarse  and  brutal  husband  to  sign  papers  or  do  many  things 
contrary  to  her  wishes,  and  which  would  not  express  her 
free  mind;  but  that  an  agreement  was  thus  obtained  can- 
not be  presumed  in  a  case  like  this,  but  must  be  proven. 

Plaintiff  in  error  asked  Mrs.  Virtue  if  she  had  not  told 
fie  v.  Mr.  Monser  in  a  certain  conversation  when  he  pro- 
posed to  bring  the  trouble  between  herself  and  husband 
before  the  church  board,  not  to  do  so  as  they  had  agreed 
upon  a  separation  and  the  agreement  would  be  carried 
out.  The  People  objected  to  this  proof  being  made,  and 
the  objection  was  sustained.  Counsel  for  plaintiff  in  error 
.than  offered  to  prove  this  conversation  by  Rev.  Mr.  Mon- 


Second  District— A.  D.  1905.  227 

Lidster  v.  Poole. 

ser,  but  on  objection  being  made  by  the  state's  attorney, 
was  not  permitted  to  do  so.  Whether  Mrs.  Virtue  had 
agreed  and  consented  to  the  separation  was  material  and 
the  court  should  have  overruled  the  objection  to  the  ques- 
tion asked  her  and  have  permitted  her  to  answer.  If  she 
had  denied  making  any  such  statement,  it  would  then  have 
been  competent  to  contradict  her  by  the  witness  Monser. 
We  do  not  .think  it  was  error  for  the  court  to  refuse  to 
allow  plaintiff  in  error  to  answer  the  question  asked  by  his 
counsel  as  to  whether  he  was  then  willing  to  take  his  wife 
back  and  live  with  her.  If  he  was  guilty  of  the  statutory 
offense  of  abandoning  and  refusing  to  support  and  maintain 
his  wife,  he  could  not  escape  the  penalties  of  the  law  by 
saving  when  placed  on  trial  that  he  would  take  his  wife 
back  and  live  with  her,  and  the  evidence  would,  therefore, 
have  been  immaterial. 

We  deem  it  unnecessary  to  discuss  the  two  instructions 
complained  of  further  than  to  say  that  on  the  next  trial  of 
the  case  they  should  be  made  to  harmonize  with  the  views 
herein  expressed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ralph  E.  Lidster  v.  Mina  Poole,  Administratrix. 
Gen.  No.  4,504. 

1.  Taxes— right  of  mortgagee  to  pay,  and  be  reimbursed  for.  The 
hoMer  of  a  mortgage  on  real  estate  may,  if  the  mortgagor  fails  to  do  so, 
pay  the  taxes  on  the  mortgaged  premises  and  compel  the  mortgagor  to 
refund  it  by  adding  it  to  the  amount  of  the  mortgage  indebtedness. 

2.  Subrogation— when  applies  as  against  dotver  claimant  A  lien 
holder  who  has  paid  taxes  and  reduced  an  outstanding  mortgage  to  pro- 
tect his  interests,  is  entitled  to  be  subrogated  as  against  the  rights  of  a 
dower  claimant  where  the  lien  so  protected  existed  at  the  time  of  the 
marriage  of  the  deceased  owner  although  the  payments  were  subse- 
quently made. 

3.  Dower— when  estoppel  to  assert,  as  against  lien  claimant,  arises. 
Where  a  lien  holder  whose  rights  existed  at  the  time  of  the  marriage  of 
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the  dower  claimant  to  the  owner  of  the  land  in  question,  pays  taxes  and 
reduces  an  outstanding  encumbrance  with  the  consent  and  acquiescence 
of  such  dower  claimant,  she  becomes  estopped  to  assert  her  dower  claim 
as  against  such  lien  holder  with  respect  to  such  payments. 

4.  Freehold-- when  not  involved.  A  freehold  is  not  involved  where 
the  question  is  merely  one  of  priority  as  between  a  claim  for  lien  and  a 
claim  for  dower  and  homestead. 

Contest  in  court  of  probate.  Appeal  from  the  County  Court  of  Lee 
County;  the  Hon.  Robert  H.  Scott,  Judge,  presiding.  Heard  in  thi9 
court  at  the  April  term,  1905.  Reversed  and  remanded  Opinion  filed 
August  1, 1906. 

E.  W.  Adkinson,  for  appellant. 

S.  B.  Pool  and  H.  A.  Brooks,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  County  Court  of 
Lee  county,  authorizing  and  directing  Mina  Poole,  admin- 
istratrix of  the  estate  of  James  Poole,  deceased,  to  sell  cer- 
tain real  estate  for  the  payment  of  debts  of  said  deceased. 
The  legal  title  to  the  real  estate,  which  consisted  of  farm 
lands  in  Lee  county,  was  in  Ralph  E.  Lidster,  who  held  them 
in  trust  for  James  Poole.  November  12,  1897,  Mary  L. 
Sanders,  then  owner  of  said  lands,  exchanged  them  for  cer- 
tain Chicago  properties  which  Lidster  held  in  trust  for  Poole. 
Lidster  executed  to  her  a  deed  to  the  Chicago  properties 
and  she  conveyed  the  Lee  county  lands  to  him.  The  Lee 
county  lands  were  subject  to  a  mortgage  of  $10,000  and 
the  taxes  of  1897,  which  by  the  terms  of  the  deed  to  Lid- 
ster he  assumed  and  agreed  to  pay.  Poole  was  then  a  sin- 
gle man  and  so  remained  until  May  following,  when  he 
married.  His  widow  is  the  administratrix  and  appellee 
here.  On  the  19th  day  of  February,  1898,  an  agreement 
called  a  declaration  of  trust  was  executed  by  Lidster  and 
Poole  wherein  after  reciting  the  conveyance  by  Mary  L. 
Sanders  to  Lidster  of  the  property  in  controversy,  subject 
to  a  mortgage  of  $10,000  which  Lidster  had  assumed  and 
agreed  to  pay,  it  was  recited  that,  "  it  is  herby  agreed  by 
and  between  said  R.  E.  Lidster  and  James  Poole  that  the 
above  mentioned  and  described  premises  is  the  property  of 
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James  Poole,  subject  to  an  indebtedness  of  six  hundred 
sixty-two  and  45-100  dollars  due  and  owing  from  said 
Poole  to  said  Lidster,  and  it  further  being  hereby  agreed 
that  said  Poole  is  the  actual  owner  of  said  property,  sub- 
ject only  to  said  indebtedness :  Now,  therefore,  it  is  hereby 
agreed  by  and  between  said  Lidster  and  Poole  that  as  soon 
as  the  said  James  Poole,  his  administrators,  executors,  heirs 
or  assigns,  shall  pay  to  the  said  Lidster,  or  cause  to  be  paid 
to  him,  said  sum  of  six  hundred  sixty-two  and  45-100  dollars 
as  also  any  and  all  other  obligations  assumed  or  to  be  as- 
sumed  by  said  Lidster  for  said  Poole,  together  with  accrued 
interest,  that  then  said  R.  £.  Lidster  will,  upon  demand, 
convey  by  a  good  and  sufficient  warranty  deed  said  above 
described  property  to  the  said  Jas.  Poole,  or  to  his  heirs, 
executors,  administrators  or  assigns."  Lidster  was  made  a 
party  defendant  to  the  petition  in  the  County  Court  and 
answered,  claiming  that  under  and  by  virtue  of  this  agree- 
ment, he  had  advanced  for.  and  paid  out  to  Poole  large 
sums  of  money,  in  addition  to  the  $662.45  mentioned  in  the 
agreement.  A  stipulation  of  facts  was  agreed  to  which  in 
substance  is  as  follows:  That  the  $10,000  mortgage  was 
paid  off  by  Lidster  procuring  a  new.  loan  on  the  same  pre- 
mises for  $7,500,  the  notes  and  mortgage  for  which  were 
signed  by  him,  Poole  and  wife,  and  the  payment  by  Lidster 
out  of  his  own  money  of  $2,815.54  on  March  6,  1900,  the 
date  of  the  $7,500  loan.  This  loan  bore  interest  at  the  rate 
of  six  per  cent.,  payable  semi-annually,  all  of  which  Lidster 
paid  up  to  and  including  the  interest  due  March  1,  1904,  a 
total  of  eight  payments  of  $225  each.  He  also  paid  certain 
expanses  in  connection  with  the  new  loan,  such  as  attorney's 
fees,  expenses  of  extending  abstract  and  commissions  for 
procuring  the  loan,  also  insurance  on  farm  buildings,  several 
years  taxes  on  the  land,  recording  fees,  etc.  He  also  guar- 
anteed a  note  of  Poole  for  $24.14,  paid  $18.81  freight  on 
cattle  shipped  to  the  farm,  furnished  Poole  $200  cash  at  one 
time,  $315  at  another  time  to  buy  horses  for  use  on  the 
farm,  paid  a  Mrs.  Lonergan  $260  for  chicken  houses  on  the 
farm,  at  another  time  gave  Poole  $25  cash,  at  another  time 
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$5,  and  for  all  of  the  moneys  so  paid  out  by  Lidster  he 
claimed  to  be  entitled  to  a  lien  on  the  real  estate  by  virtue 
of  the  above  mentioned  agreement,  that  his  lien  was  in 
effect  a  mortgage  and  was  prior  to  the  claims  of  the  widow 
and  entitled  to  be  first  paid  out  of  the  proceeds  of  the  sale. 
The  County  Court  found  Lidster  had  a  mortgage  lien  on 
the  premises  for  the  $662.45  and  the  interest  thereon  at 
five  per  cent,  from  the  date  of  the  agreement,  but  denied  his 
claim  for  a  lien  for  any  other  sum  and  decreed  that  the 
widow  was  entitled  to  homestead  and  dower  in  the  premises, 
subject  only  to  the  $7,500  mortgage  and  the  $662.45  to 
Lidster.  In  the  disallowance  of  Lidster's  claim  for  liens  on 
account  of  some  of  the  amounts  paid  by  him,  we  think  the 
court  erred. 

It  is  argued  by  appellee  that  the  only  money  secured  by 
the  agreement  and  for  which  a  lien  can  be  declared  is  the 
$662.45  and  that  as  to  all  other  payments  made  by  Lidster, 
the  agreement,  if  valid  between  the  parties  to  it,  amounted 
to  a  mortgage  for  future  advances  and  is  subject  to  the 
rights  of  the  widow;  that  these  payments  were  optional 
advances  and  that  if  the  agreement  was  effective  to  create 
a  lien  upon  the  lands  for  their  payment,  such  lien  could 
only  take  effect  from  the  date  the  payments  were  made. 
From  the  evidence  it  appears  that  at  the  time  this  declara- 
tion of  trust  or  agreement  was  made,  Lidster  had  no  other 
interest  in  the  land  than  the  $662.45  Poole  owed  him,  and 
the  fact  also  that  he  had  become  personally  responsible  for 
the  payment  of  the  $10,000  mortgage  on  the  premises.  It 
is  not  denied,  and  the  court  found  that  as  to  the  $662.45 
he  had  a  lien  which  was  in  effect  a  mortgage.  The  only 
interest  or  purpose  he  could  have  had  then  in  paying  the 
interest  on  the  mortgage  and  the  taxes  on  the  land  was 
to  protect  his  lien  on  and  interest  in  the  property.  Such 
payments  could  have  been  of  no  other  benefit  to  him 
whatever.  We  regard  the  law  as  well  settled  that  the 
holder  of  a  mortgage  on  real  estate  may,  if  the  mortgagor 
fails  to  do  so,  pay  the  taxes  on  the  mortgaged  premises 
and  compel  the  mortgagor  to  refund  it  by  adding  it  to  the 
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amount  of  the  mortgage  indebtedness,  but  Lidster's  right 
to  charge  money  thus  paid  out  against  the  land  does  not 
rest  alone  upon  the  law  but  we  think  is  authorized  by  the 
agreement  above  mentioned  as  is  also  the  right  to  a  lien 
for  the  payment  of  interest.  As  we  have  before  stated, 
the  only  benefit  Lidster  could  derive  from  the  payment  of 
any  part  of  the  mortgage  or  the  interest  and  taxes  was  to 
protect  the  land  from  sale,  and  thereby  preserve  his  lien. 
Poole  received  the  benefit  of  these  payments,  and  the 
agreement,  in  addition  to  making  the  land  subject  to  the 
payment  of  the  $662.45,  further  recites  that  this  was  the 
only  interest  Lidster  then  had  in  the  land,  that  Poole  was 
the  actual  owner  of  it  subject  to  that  indebtedness,  and 
that  as  soon  as  he  paid  Lidster  that  sum  "as  also  any  and 
aU  other  obligations  assumed  or  to  be  assumed  by  said  Lid- 
ster for  said  Poole,  together  with  the  accrued  interest," 
that  then  Lidster  will,  upon  demand,  convey  the  property 
subject  to  the  incumbrances  existing  upon  said  property  at 
the  time  said  conveyance  is  made. 

This  agreement  besides  being  in  effect  a  mortgage  to 
secure  the  $662.45  was  also  a  mortgage  to  secure  future 
advances  in  the  nature  of  debts  of  Poole  paid  or  assumed 
by  Lidster,  and  that  it  was  valid  for  that  purpose  as  be- 
tween the  parties,  is  not  questioned.  The  contention  of 
appellee  is  that  upon  the  marriage  of  Poole  to  her,  which 
occurred  May  21,  1898,  her  right  to  have  dower  assigned 
her  in  the  lands  in  the  event  she  survived  her  husband,  at- 
tached in  the  nature  of  an  incumbrance  in  her  favor,  and 
took  priority  over  any  advances  made  after  the  marriage. 
The  evidence  shows  that  all  payments  made  by  Lidster  to 
or  on  account  of  Poole,  except  the  $662.45,  were  made 
after  his  marriage  to  appellee.  If  the  agreement  contem- 
plated securing  money  loaned  Poole,  as  well  as  indebted- 
ness or  charges  against  the  land  paid  or  assumed  by  Lid- 
ster, it  did  not  limit  or  fix  any  amount  of  such  future 
advances  nor  obligate  Lidster  to  make  them.  It  was,  ex- 
cept as  to  advances  made  for  the  protection  of  his  security, 
optional  with  him  whether  he  should  make  them  or  not. 
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The  lien  for  advances  so  made  is  subject  to  an  incumbrance 
of  which  the  mortgagee  had  notice  before  making  the  ad- 
vances. "Where  a  mortgagee  is  not  bound  to  make  ad- 
vances and  has  actual  notice  of  a  later  incumbrance  upon 
the  property  for  an  existing  debt  or  liability,  such  later  in- 
cumbrance will  take  precedence  of  the  mortgage  as  to  all 
advances  made  after  such  notice."  1  Jones  on  Mortgages, 
sec.  369.  That  the  inchoate  right  of  dower  is  an  incum- 
brance, is  held  in  McCord  v.  Massey,  155  111.  123.  See  also 
Am.  &  Eng.  Ency.  of  Law,  vol.  10,  144. 

But,  in  our  view  of  the  law,  the  payment  of  the  taxes  on 
the  land,  principal  and  interest  on  the  mortgage,  and  in- 
surance, cannot  be  said  to  be  optional  advances.  They  were 
paid  to  protect  the  junior  lien  held  by  Lidster.  It  was  the 
duty  of  Poole  to  pay  the  taxes  on  the  land,  and  if  he  failed 
to  do  so  it  jeopardized  Lidster's  security  and  might  result 
in  its  loss.  Under  such  circumstances  the  payment  cannot 
be  said  to  be  optional,  and  when  Lidster  paid  the  taxes,  he 
became  entitled  to  be  subrogated  to  their  lien  against  the 
property.  Pratt  v.  Pratt,  96  111.  184;  Wright  v.  Langley, 
36  111.  381;  Sharp  v.  Thompson,  100  111.  447;  2  Jones  on 
Mortgages,  sees.  1080  and  1134;  Sheldon  on  Subrogation, 
sees.  11,  12,  et  seq.  We  think  the  same  reasoning  holds 
good  also  as  to  the  money  paid  by  Lidster  to  reduce  the 
§10,000  mortgage  to  $7,500  and  all  interest  paid  on  the 
mortgage  indebtedness.  These  sums  were  secured  by  liens 
against  the  land  prior  to  that  of  Lidster.  It  was  the  duty 
of  Poole  to  pay  them  and  if  he  failed  to  do  so,  Lidster  was 
bound  to  make  the  payments  to  protect  his  security.  The 
only  difference  between  the  lien  of  the  taxes  and  that  of 
the  mortgage  and  interest,  is,  that  as  to  the  taxes  the  lien 
is  in  the  state,  and  as  to  the  mortgage  it  is  in  an  individual. 
In  order  to  protect  himself  it  was  as  necessary  for  Lidster 
to  pay  the  interest  on  the  mortgage  as  to  pay  the  taxes  on 
the  land,  and  he  was  as  much  entitled  to  be  subrogated  to 
the  lien  thereof  as  to  the  lien  of-  the  taxes.  Ebert  v. 
Gerding,  116  Hi.  216;  Illinois  National  Bank  v.  Trustees  of 
Schools,  211  111.  500,  and  authorities  there  cited. ,  As  to 
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the  §2,813.54  paid  by  Lidster  on  the  mortgage  when  it  was 
reduced  to  $7,500,  there  is  a  reason  in  addition  t  the  writ- 
ten agreement,  and  the  law  of  subrogation  why  it  should 
take  priority  over  the  claims  of  appellee  as  widow.  It  is 
agreed  that  appellee  joined  with  her  husband  and  Lidster 
in  the  execution  of  the  renewal  notes  and  mortgage.  She 
must,  therefore,  be  presumed  to  have  known  and  consented 
to  Lidster  paying  that  large  sum  out  of  his  own  means  npon 
the  understanding  and  belief  that  he  had  alien  against  the 
land  to  secure  it  to  him.  No  reason  whatever  appears  for 
Lidster  making  this  payment,  except  as  an  accommodation 
to  the  Pooles,  and  -it  would  be  most  inequitable  now  for 
Mrs.  Poole  to  be  allowed  to  repudiate  her  consent  and  ac- 
quiescence at  the  time  the  transaction  occurred.  The  rules 
of  equity  are  applicable  in  the  determination  of  the  rights 
of  the  parties.  The  Pooles  are  in  nowise  injured  by  subro- 
gating Lidster  to  the  rights  of  the  lien-holders  of  the  liens 
he  paid  off  and  discharged.  At  the  time  they  were  paid 
they  were  valid,  subsisting  liens.  By  taking  them  up,  Lid- 
ster accomplished  the  double  purpose  of  protecting  his  own 
junior  lien,  and  also  gave  the  Pooles  the  benefit  of  the  en- 
joyment of  the  property  resulting  from  an  extension  of 
time  in  foreclosing  the  liens. 

Wo  are  of  opinion  that  in  addition  to  the  $662.45 
Lidster  is  entitled  to  a  prior  lien  on  the  land  to  appellee's' 
claims  for  all  principal  and  interest  paid  on  the  mortgage, 
all  expenses  paid  in  procuring  the  new  loan,  all  taxes  paid 
on  the  land,  and  insurance  on  the  buildings  thereon,  with 
five  per  cent,  interest  on  the  respective  amounts  from  the 
dates  of  their  payments.  That  as  to  the  remainder  of  the 
items,  they  were  payments  not  required  to  be  made  by  the 
written  agreement  between  the  parties,  nor  for  the  protec- 
tion of  Lidster's  junior  lien  and  being  made  after  he  had 
knowledge  of  the  marriage  of  Poole  to  appellee,  his  lien, 
therefor,  is  subject  to  her  rights  as  widow. 

Counsel  for  appellee  contend  that  her  right  to  an  estate 
of  homestead  and  dower  is  denied,  and  that,  therefore,  a 
freehold  is  involved  and,  consequently,  this  court  has  no 
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jurisdiction  to  entertain  this  appeal.  We  do  not  so  under- 
stand it.  Mrs.  Poole's  right  to  homestead  and  dower  is 
not  denied  nor  involved.  She  is  conceded  to  be  entitled  to 
those  estates,  but  the  question  is,  are  they  prior  or  subject 
to  the  lien  of  Lidster.  In  such  case  no  freehold  is  involved. 
Richie  v.  Cox,  188  111.  276;  Frier  v.  Lowe,  207  111.  410. 
The  decree  of  the  County  Court  is,  therefore,  reversed  and 
the  cause  remanded  for  further  proceedings  in  harmony 
with  the  views  herein  expressed. 

Iteverted  and  remanded. 


The  Fenton  &  Thompson  Railroad  Company,  et  al.,  v. 

John  F.  Adams,  et  ai. 

Gen.  No.  4,584. 

1.  Drainage— right  of  owner  of  land  to  construct.  The  owner  of 
land  has  the  right  to  improve  the  fertility  of  his  land  by  constructing 
thereon  a  ditch  which  does  not  change  the  course  of  the  natural  flow  of 
the  water  over  the  land  of  others  but  brings  it  to  their  lands  by  a 
shorter  route  and  thereby  in  increased  quantities,  and  this  notwith- 
standing the  result  is  to  increase  the  expense  of  maintaining  their 
lands  for  the  uses  to  which  they  have  been  put. 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Whiteside 
County;  the  Hon.  Frank  D.  Ramsay,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1905.  Affirmed.  Opinion  filed  August  1, 
1905. 

A.  A.  Wolfebspbrgbb  and  L.  T.  Hooking,  for  appel- 
lants. 

0.  C.  MoMahon,  for  appellees. 

Mb.  Justice  Fakmek  delivered  the  opinion  of  the  court. 

The  Fenton  &  Thompson  Railroad  runs  diagonally- 
through  sections  13,  14  and  24  in  Fulton  township,  White- 
side county,  Illinois.  Near  the  east*  line  of  section  14  and 
something  more  than  one-fourth  of  a  mile  north  of  the  east 
and  west  half-section  line,  the  railroad  crosses  Otter  Creek, 


Second  District— A.  D.  1905.  235 

Fen  ton  &  Thompson  R.  R.  Co.  v.  Adams. 

which  is  a  running  stream  of  water.  The  creek  at  this 
place,  and  for  nearly  a  mile  east  of  the  point  where  it  is 
crossed  by  the  railroad,  runs  west  on  an  almost  straight 
line.  It  then  bends  to  the  northeast.  The  railroad  crosses 
the  creek  on  a  bridge  2S0  feet  long,  which  affords  a  pas- 
sageway for  the  water  under  the  track.  After  crossing 
Otter  Creek,  the  right  of  way  of  the  railroad  for  some  dis- 
tance is  on  high  land  until  near  where  it  enters  appellee 
Akker's  land  in  the  southwest  part  of  the  northeast  quarter 
of  section  24,  where  it  crosses  a  valley  several  rods  wide, 
extending  north  and  south  and  declining  to  the  south.  On 
the  east  this  valley  is  bounded  by  a  range  of  bluffs  or  high 
land.  The  railroad  company  proposed  to  construct  its  tracks 
across  this  valley  on  an  embankment  twenty  feet  high, 
and  put  a  four-foot  cast-iron  pipe  through  the  embankment 
under  the  railroad,  several  rods  southeast  of  the  place  where 
the  water  naturally  flowed  south  for  the  passage  of  the 
water  flowing  through  this  valley.  Appellant  Holleran 
owns  the  north  half  of  the  southeast  quarter  and  the  north- 
east quarter  of  the  southwest  quarter  of  section  24,  and 
appellant  Wolters  owns  lands  in  section  26  southwest  of 
the  Holleran  lands.  This  land,  except  a  portion  of  the  first 
above  described  tract  belonging  to  Holleran,  lies  on  the 
southwesterly  side  of  the  railroad.  Appellee  Akker  owns 
the  northeast  quarter  of  section  24  and  the  south  half  of 
the  southeast  quarter  of  section  13,  all  of  which  lies  in  the 
valley  mentioned,  north  of  the  right  of  way  of  the  railroad. 
Appellee  Adams  owns  the  west  half  of  the  southwest  quar- 
ter of  the  northwest  quarter  of  section  18  in  Ustick  town- 
ship, which  lies  immediately  east  of  section  13  in  Fulton 
township.  A  gulch  or  ravine  enters  the  valley  from  the  east 
a  short  distance  east  of  the  township  line  between  Fulton 
and  Ustick  townships,  which  is  the  east  boundary  of  sec- 
tion 24,  and  something  like  a  fourth  of  a  mile  north  of  the 
east  and  west  half-section  line  of  section  24.  This  ravine 
extends  back  into  tho country  east  several  miles  and  affords 
drainage  in  wet  weather  for  a  considerable  scope  of  terri- 
tory.   In  dry  weather  it  is  dry,  but  in  times  of  heavy  rains 
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a  large  volume  of  water  is  brought  down  into  the  val- 
ley through  it,  and  with  the  water  is  also  brought  down 
quantities  of  sand,  logs,  stumps,  trees,  brush  and  other  de- 
bris. From  the  mouth  of  the  gulch,  the  water  runs  in  a 
northwesterly  direction  under  a  bridge  called  in  this  rec- 
ord Bridge  No.  1,  on  an  east  and  west  highway,  and  after 
passing  through  under  the  bridge,  it  continues  to  run  north- 
westerly until  the  channel  ceases,  where  it  spreads  out 
over  a  considerable  body  of  low  land  belonging  to  appellees 
and  a  Mr.  Eustes,  and  then  after  this  depression  is  filled, 
it  passes  west  and  then  south  through  Bridge  No.  2  on  the 
same  east  and  west  highway,  a  little  more  than  eighty 
rods  west  of  Bridge  No.  1,  and  thence  on  south  through 
the  valley  and  what  is  known  as  the  Worthington  ditch, 
crossing  the  right  of  way  of  the  railroad  near  the  south- 
west corner  of  the  northeast  quarter  of  section  24,  and  con- 
tinuing on  south  across  the  lands  of  Holleran  and  Wolters 
into  the  Cat  Tail  Slough  and  thence  into  the  Mississippi 
Biver.  Appellees  proposed  to  construct  a  ditch  wholly  on 
their  own  land,  commencing  at  the  mouth  of  the  gulch  and 
running  from  thence  substantially  directly  west  and  empty- 
ing into  the  Worthington  Ditch  on  the  southwest  quarter 
of  the  northeast  quarter  of  section  24,  about  twenty-three 
rods  north  of  the  right  of  way  of  the  railroad.  Appellants 
filed  their  bill  alleging  that  appellees  were  about  to  divert 
waterin  large  quantities  from  its  natural  course  by  the  pro- 
posed ditch  and  cause  it  to  flow  upon  and  injure  their  land, 
and  prayed  that  they  be  restrained  from  constructing  said 
ditch.  Appellees  answered  the  bill  and  filed  a  cross- bill, 
in  which  they  alleged  the  natural  flow  of  the  water  that 
came  into  this  valley  through  the  gulch  was  southward 
through  the  channel  the  proposed  ditch  would  empty  into, 
and  further  alleged  that  the  railroad  company  was  con- 
structing a  large  embankment  twenty  feet  high  to  la}7  their 
tracks  on,  and  by  said  embankment  were  closing  up  the 
natural  waterway  across  the  line  of  the  railroad,  and  pro- 
posed to  leave  a  passageway  for  all  the  water  that  came 
down  the  valley  through  a  cast  iron  pipe  forty-eight  inches 
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in  diameter,  fifty  to  seventy  rods  southeast  of  where  the 
natural  waterway  crossed  the  line  of  the  railroad.  The 
cross-bill  prayed  that  the  railroad  company  be  enjoined 
from  closing  this  waterway,  and  prayed  that  they  be 
required  to  provide  at  that  place  a  bridge  of  not  less 
than  fifty  feet  in  length  for  the  passage  of  the  water 
through  this  valley  from  the  north  to  the  south  side  of 
the  railroad.  Upon  a  hearing,  the  original  bill  was  dis- 
missed for  want  of  equity  and  a  decree  entered  on  the 
cross-bill  perpetually  enjoining  the  railroad  company  from 
filling  the  water  course  from  north  to  south  at  the  south- 
west corner  of  section  24,  by  the  construction  of  their  grade 
or  in  any  manner  obstructing  the  free  flowage  of  water 
through  it,  and  it  was  further  decreed  that  a  passage  for 
said  water  at  this  place  should  be  left  by  the  railroad  com- 
pany of  at  least  forty  feet  in  width  and  fifteen  feet  high, 
measuring  from  the  natural  surface  of  the  ground,  and 
from  that  decree  complainants  in  the  original  bill  and  de- 
fendants to  cross-bill  prosecute  this  appeal. 

The  proof  abundantly  establishes  that  after  the  basin  or 
depression  in  the  lands  of  appellees  and  Kustes  is  filled,  the 
water  naturally  flows  to  the  west  and  south  under  Bridge 
No.  2  on  the  east  and  west  highway,  and  thence  south 
across  the  right  of  way  of  the  railroad  and  over  the  land 
of  appellants  Holleran  and  Wolters.  It  is  not  denied  by 
appellants  that  this  is  the  natural  outlet  and  course  of  the 
waters  brought  into  the  valley  from  the  high  lands  on  the 
east  in  times  of  heavy  rains  and  freshets.  The  only  con- 
flict is  as  to  the  quantity  of  water  coming  down  this  outlet 
and  course.  The  proof  shows  the  soil  of  the  low  lands  where 
the  water  spreads  out  north  of  the  highway  is  of  a  sandy 
nature,  and  appellants  contend  that  except  in  times  of  ex- 
traordinary rains,  the  water  seeps  into  the  soil  or  evapo- 
rates so  that  only  a  small  quantity  flows  south  through  the 
valley  to  the  railroad.  One  of  the  engineers  of  appellant 
testified  that  not  more  than  one-fifth  or  one-sixth  of  the 
waters  brought  in  the  valley  from  the  gulch  ever  passed 
south  of  Bridge  No.  2.    The  proof  shows  that  other  waters 
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are  brought  to  these  lands  in  the  valley  by  other  ravines 
coming  into  it  from  the  bluffs,  and  also  that  Otter  Creek 
;it  times  overflows  and  the  overflow  from  that  stream  flows 
south  into  the  same  low  lands  and  through  the  outlet  men- 
tioned, under  .Bridge  No.  2,  and  down  the  valley  across  the 
right  of  way  of  the  railroad.  If  the  proposed  ditch  is  con- 
structed, all  the  water  brought  into  the  valley  from  the 
gulch  mentioned  will  be  carried  west  and  discharged  into 
the  Worthington  Ditch,  about  120  rods  south  of  Bridge  No. 
2,  and  none  of  it  will  reach  the  land  north  of  the  highway 
where  it  is  now  discharged.  It  is  not  contended  by  appel- 
lants that  any  right  exists  to  obstruct  the  overflow  from 
the  depression  in  the  lands  on  the  north  side  of  the  high- 
way, but  they  insist  that  all  the  water  discharged  into  this 
basin,  except  what  naturally  overflows  from  it,  should  be 
retained  there  until  it  evaporates  or  seeps  into  the  soil. 
The  fall  from  these  low  lands  south  is  slight  and  the  current 
slow,  so  that  it  is  undoubtedly  true  that  a  good  deal  of  the 
water  discharged  on  appellees'  lands  from  the  gulch  never 
does  pass  south  of  the  public  highway,  and  the  construc- 
tion of  the  ditch  proposed  by  appellees  would  bring  upon 
appellants'  lands  an  increased  quantity  of  water.  Appel- 
lees contend  that  the  water  from  the  proposed  ditch  will 
be  discharged  into  the  natural  course  the  water  finally 
flows  in  from  their  lands  when  carried  north  and  discharged 
thereon  as  conditions  now  exist,  and  that  they  have  a  right 
by  constructing  ditches  wholly  upon  their  own  lands  to 
shorten  the  course  of  the  flow,  provided  they  deposit  the 
water  in  the  same  natural  course  it  previously  flowed  in. 
They  claim  this  is  authorized  by  the  law  as  declared  in  Peck 
v.  Herrington,  109  111.  611,  and  other  subsequent  cases. 

That  south  under  Bridge  No.  2  and  through  the  valley 
and  Worthington  ditch  across  the  right  of  way  of  the  rail- 
road is  the  only  outlet  for  the  waters  collecting  on  appel- 
lees' lands  north  of  the  highway,  is  clearly  shown  by  the 
testimony,  and  that  a  very  considerable  volume  of  water 
flows  down  this  outlet  is  shown  by  the  weight  of  the  evi- 
dence.   The  highway  west  of  Bridge  No.  2  was  graded 
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about  one  foot  above  the  natural  surface  of  the  ground,  and 
a  large  number  of  witnesses  testified  they  had  seen  the 
water  running  south  over  the  top  of  this  grade  in  streams 
from  several  feet  to  several  rods  wide.  One  witness  testi- 
fied he  had  seen  the  water  flowing  over  the  road  west  of 
Bridge  No.  2  hub  deep,  eight  to  ten  rods  wide;  another, 
that  he  had  seen  it  sixteen  to  twenty  inches  deep  flowing 
over  the  road  to  the  south;  another  that  he  had  seen  the 
water  flowing  over  the  road  six  to  eight  inches  deep  and 
eight  to  ten  rods  wide.  Other  witnesses  also  testified  that 
large  quantities  of  the  water  that  came  upon  appellees' 
lands  north  of  the  highway  flowed  south  through  its  nat- 
ural outlet  across  the  highway  at  Bridge  No.  2,  and  thence 
south  in  the  Worthington  Ditch  or  in  the  valley  along  its  line 
until  it  finally  reached  the  Cat  Tail  Slough.  When  the 
water  came  down  in  very  large  quantities  the  Worthington 
Ditch  was  not  sufficient  to  carry  it  all  and  it  spread  and 
ran  down  over  the  surface  of  the  valley.  We  regard  the 
case  of  Peck  v.  Herrington,  stipra,  as  supporting  appellees' 
right  to  construct  the  proposed  ditch.  That  case  held  that 
the  landowner  might  construct  ditches  and  drains  for  agri- 
cultural purposes  on  his  own  land  and  increase  the  flow  of 
water  in  its  regular  channel  from  the  upper  to  the  lower 
land.  In  that  case  it  was  held  Feck  had  the  right  to  drain 
certain  ponds  on  his  land  along  the  natural  course  of  the 
flow  of  surface  water,  the  point  of  discharge  being  on  his 
own  land  and  in  the  line  of  the  natural  channel  or  flow  of 
the  water.  The  water  so  drained  from  these  ponds  finally 
passed  over  the  lands  of  Herrington  in  larger  quantities 
than  they  had  done  before.  The  Supreme  Court  held  Peck 
had  the  right,  if  he  so  desired,  to  fill  up  these  ponds  so  that 
they  would  not  hold  water,  and  that  he  also  had  the  right 
to  drain  them  in  the  same  course  the  water  would  have 
flowed  if  he  had  filled  them  up,  and  say,  "  Good  husbandry 
did  not,  in  our  judgment,  require  Peck  to  keep  this  collec- 
tion of  water  standing  on  his  farm,  and  gradually  seeping 
into  his  other  land,  and  thus  making  it  unfit  for  cultiva- 
tion; but  on  the  other  hand  we  are  of  opinion  that  he  had 
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the  right  to  tile-drain  the  ponds,  and  carry  off  the  water  in 
the  natural  channel  leading  from  '  A '  to  i  I,'  although  the 
flow  of  water  would  thereby  be  increased."  There  were 
no  ponds  on  the  lands  of  appellees,  but  the  water  from  the 
bluffs  was  discharged  in  a  depression  slightly  lower  than 
the  surface  of  the  land  immediately  south  so  that  this  de- 
pression would  have  to  fill  before  water  would  flow  over 
the  rim  to  the  south.  If  this  depression  had  been  filled  up 
and  the  surface  raised  so  that  there  would  have  been  no 
basin,  the  water  coming  on  the  land  there  would  have 
immediately  flowed  south,  and  it  was  held  in  Peck  v.  Her- 
rington,  supra,  that  the  owner  might  either  fill  up  the 
basin  or  drain  it  in  its  natural  course.  It  was  there  said 
that  "So  long  as  the  water  was  discharged  in  the  regular 
channel  leading  from  the  land  of  Peck  to  that  of  Herring- 
ton,  he  (Herrington)  has  no  legal  ground  of  complaint. 
The  natural  flow  of  the  surface  water  was  not  changed  by 
the  drainage.  It  may  have  been  increased  but  such  increase 
of  water  was  a  burden  which  the  location  of  the  two  tracts 
of  land  demanded  should  be  borne  by  the  owner  of  the 
lower  tract  of  land."  The  proposed  ditcfy  is  wholly  upon 
the  land  of  appellee  Akker,  and  while  it  will  change  the 
course  of  the  water  from  the  circuitous  north,  west  and 
south  directions  it  now  flows  in  to  reach  appellants' 
lands,  to  an  almost  straight  line  west  to  the  same  water- 
way leading  south,  it  does  not  change  the  natural  flow 
of  the  water  from  appellees'  lands.  In  Lambert  v.  Alcorn, 
144  111.  313,  where  similar  questions  were  involved,  the 
Peck-Herrington  case  was  approved  and  followed,  and  it 
was  there  said  that  clause  4  of  the  act  to  provide  for 
drainage  for  agricultural  and  sanitary  purposes,  and  to  re- 
peal certain  acts  therein  named,- in  force  July  1,  1885,  em- 
bodies substantially  in  statutory  form  the  rule  established 
in  the  Peck-Herrington  case.  That  act  is  as  follows: 
"Owners  of  land  may  drain  the  same  in  the  general  course 
of  natural  drainage,  by  constructing  open  or  covered  drains 
discharging  the  same  into  any  natural  water  course  or  into 
any  natural  depression,  whereby  the  water  will  be  carried 
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into  some  natural  water  course,  or  into  some  drain  on  the 
public  highway  with  the  consent  of  the  commissioners 
thereto;  and  when  such  drainage  is  wholly  upon  the  own- 
er's land,  he  shall  not  be  liable  in  damages  therefor  to  any 
person  or  persons  or  corporation."  Peck  v.  Herrington 
was  followed  in  an  action  at  law  in  Daum  v.  Cooper,  103 
111.  App.  4,  and  the  judgment  of  the  Appellate  Court  in 
that  case  was  affirmed  in  200  111.  538.  It  is  true  the  Su- 
preme Court  in  its  opinion  did  not  discuss  the  merits  of  the 
case,  but  the  opinion  says  that  court  had  sufficiently  ex- 
amined the  question  involved  to  become  satisfied  that  there 
was  no  reversible  error  in  the  case,  and  the  judgment  was 
affirmed.  In  a  chancery  suit  between  the  same  parties,  208 
111.  391,  where  similar  questions  to  those  in  this  case  were 
involved,  the  Supreme  Court  held  that  the  landowner 
might  change  a  natural  water  course  within  the  limits  of 
his  own  land,  provided  he  restored  it  to  the  original  chan- 
nel before  it  reached  the  land  of  others,  if  in  doing  so  he 
did  not  cause  to  flow  upon  the  lands  of  others,  waters 
which  would  not  in  the  course  of  nature  flow  there.  Those 
cases  appear  to  us  to  sustain  the  decree  of  the  court  in  dis- 
missing the  original  bill  of  complainants. 

In  Anderson  v.  Henderson,  124  111.  164,  one  of  the  cases 
relied  on  by  appellants,  this  language  is  used:  "While  the 
owner  of  lower  lands  shall  receive  all  water  that  naturally 
flows  from  the  next  higher  lands,  the  owner  of  the  higher 
lands  may  not  open  or  remove  natural  barriers  and  let  onto 
such  lower  lauds  water  that  would  not  otherwise  naturally 
flow  in  that  direction."  The  same  language  in  substance 
will  be  found  in  Graham  v.  Keene,  143  111.  425,  and  appel- 
lants argue  that  what  appellees  seek  to  do  is  just  what  the 
Supreme  Court  said  in  those  cases  could  not  be  done.  Be- 
tween the  mouth  of  the  gulch  where  the  proposed  ditch 
begins  and  the  place  of  its  discharge  and  near  the  begin- 
ning of  the  ditch,  the  surface  of  the  land  is  higher  than  it 
is  further  west,  so  that  the  water  coming  into  the  valley 
from  the  gulch  is  prevented  from  flowing  directly  from  its 
mouth  west,  and  is  diverted  to  the  north  and  northwest. 

Vol.  CXXII  1* 
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Appellants  argue  that  under  the  authority  of  the  two  cases 
mentioned,  appellees  have  no  right  to  cut  through  this 
natural  barrier.  We  do  not  understand  the  cases  relied  on 
by  appellants  to  be  in  conflict  with  Peck  v.  Herrington 
and  subsequent  cases.  If  the  water  from  the  gulch  con- 
tinued to  flow  in  a  northerly  or  westerly  direction  over 
and  from  appellees'  lands  and  did  not  flow  south  over  the 
lands  of  appellants,  then  clearly  appellees  would  have  no 
right  to  change  the  course  of  the  water  by  cutting  through 
the  natural  barrier.  In  the  Anderson  case,  Anderson  was 
a  life  tenant  and  in  possession  of  a  farm  of  160  acres  imme- 
diately west  of  a  farm  owned  by  Henderson.  The  decree 
of  the  Circuit  Court  found,  and  the  Supreme  Court  say,  this 
was  the  pivotal  point  on  which  the  case  turned,  that  on 
Anderson's  land,  596  feet  west  of  the  line  between  his 
lands  and  Henderson's  and  running  north  and  south,  there 
was  a  rise  or  divide,  and  that  the  natural  outlet  of  the 
water  that  gathered  west  of  this  divide  was  south  and  west 
and  not  easterly,  and  that  cutting  a  ditch  through  this  di- 
vide diverted  a  considerable  portion  of  the  water  west  of  it 
from  its  natural  course  and  caused  it  to  flow  over  lands  of 
Henderson.  It  was  with  reference  to  the  facts  in  that  case 
that  the  language  of  the  opinion  relied  on  by  appellants 
was  used,  and  it  clearly  appears  that  the  facts  in  that  case 
were  unlike  the  facts  in  this  case.  Graham  v.  Keene, 
supra,  involved  a  similar  state  of  facts,  and  in  that  case 
Peck  v.  Herrington  was  cited  with  approval  There  is  no 
conflict,  therefore,  between  these  cases  and  the  Peck-Her- 
rington  case.  In  so  far  as  Hicks  v.  Silliman,  93  III.  255, 
appears  to  hold  that  the  owners  of  lands  situated  as  appel- 
lees' lands  are,  have  no  right  to  let  the  water  out  of  the 
low  places  by  ditches  or  drains,  but  must  retain  it  there 
until  it  evaporates  or  seeps  into  the  ground,  we  must  re- 
gard it  as  departed  from  in  Peck  v.  Herrington  and  subse- 
quent cases  we  have  above  cited.  We  have  not  overlooked 
appellants'  argument  that  the  debris  which  is  now  brought 
down  the  gulch  and  deposited  on  appellees'  lands  north  of 
the  highway  will,  by  the  proposed  ditch,  be  carried  and  de~ 


Second  District— A.  D.  1905.  243 

Fenton  &  Thompson  R.  R.  Co.  v.  Adams. 

posited  upon  the  lands  where  the  ditch  empties  and  south 
thereof.  On  account  of  the  slight  fall  from  north  of  the 
highway  down  to  appellants'  lands,  the  current  is  so  slow 
as  to  carry  but  little,  if  any,  deposit  with  it.  The  length 
of  the  proposed  ditch  is  but  little  over  half  a  mile  and 
has  a  fall  of  about  seventeen  feet  so  that  the  debris  will 
be  carried  onto  the  land  where  it  discharges,  but  as  this  is 
wholly  upon  the  land  of  appellee  Akker,  the  fact  that  some 
of  it  may  find  its  way,  and  doubtless  will,  on  appellants' 
lands,  cannot  operate  to  deprive  appellees  of  the  right  to 
construct  the  ditch.  The  ditch  does  not  change  the  course 
of  the  natural  flow  of  the  water  over  appellants'  lands,  but 
brings  it  to  their  lands  by  a  shorter  route,  and,  therefore, 
in  increased  quantities,  but  this  we  understand  is  author- 
ized by  the  cases  we  have  referred  to.  The  appellant  rail- 
road company  offered  proof  that  discharging  the  waters  so 
near  their  right  of  way  from  the  proposed  ditch  would 
greatly  damage  it,  and  necessitate  riprapping  its  right  of 
way  at  a  large  cost  and  render  keeping  it  in  repair  expens- 
ive. If  appellees  had  the  right  to  construct  the  ditch, 
that  right  existed  before  the  railroad  company  acquired  its 
right  of  way,  and  the  inconvenience  and  expense  of  build- 
ing and  maintaining  its  right  of  way  could  not  defeat  their 
right. 

Appellants  offered  proof  to  the  effect  that  the  forty -eight 
inch  pipe  under  the  railroad  was  sufficient  to  afford  ample 
passage  for  all  the  water  that  comes  from  the  north  and  runs 
across  the  right  of  way.  It  is  admitted  that  the  location 
of  the  pipe  is  not  where  the  water  naturally  flows  across 
the  right  of  way,  but  the  railroad  company  claims  it  pro- 
poses to  lead  the  water  from  the  natural  course  along  its 
right  of  way  down  to  the  pipe.  Notwithstanding  the  tes- 
timony of  civil  engineers  and  others  that  this  pipe  is  suf- 
ficient to  afford  a  passageway  from  the  water  as  it  now 
come?  down  there  without  retarding  its  flow,  when  we 
consider  the  large  quantities  of  water  numerous  witnesses 
testify  to  having  seen  flowing  that  way,  it  seems  incredible 
that  this  should  be  so.    In  addition  to  the  waters  dis. 
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charged  upon  appellees'  lands  from  the  gulch  referred  to, 
other  waters  by  other  water  courses  are  brought  into  the 
same  place  and  also  the  overflow  from  Otter  Creek.  The 
only  outlet  for  all  this  water  when  the  basin  overflows  is 
south  across  the  railroad  right  of  way.  It  would  seem, 
when  we  consider  that  at  times  the  bridge  on  the  highway 
was  so  inadequate  to  accommodate  the  flow  from  the  lands 
of  appellees  that  it  ran  over  the  highway  for  a  considerable 
depth  and  for  a  width  of  several  rods,  that  a  pipe  forty- 
eight  inches  in  diameter,  less  than  half  a  mile  south  of  the 
bridge,  would  be  wholly  inadequate  to  let  it  through  with- 
out seriously  retarding  the  flow.  But  even  if  the  pipe  pro- 
posed under  present  conditions  should  be  adequate,  when 
the  proposed  ditch  is  completed,  it  would  then  clearly  be 
insufficient,  and  we  are  of  opinion  the  court  properly  en- 
joined the  railroad  company  from  filling  up  and  obstructing 
the  natural  waterway  and  requiring  it  to  leave  an  opening 
forty  feet  in  length  for  the  passage  of  the  water.  Believ- 
ing the  decree  of  the  Circuit  Court  to  be  sustained  by  the 
law  and  the  facts,  it  is  affirmed. 

Affirmed* 
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Leander  C.  Matthews  v.  Wyatt  W.  Williams. 

1.  Hkvkbbajl— appellee's  failure  to  file  brief fc  ground  for.  The  failure 
of  the  appellee  to  file  briefs  as  required  by  rule  of  court  is  ground  for 
a  pro  forma  reversal.    • 

Action  of  trespass.  Appeal  from  the  Circuit  Court  of  Marion  County; 
the  Hon.  Truman  E.  Ames,  Judge,  presiding.  Heard  in  this  court  at 
the  February  term,  1905.  Reversed  and  remanded.  Opinion  filed  Sep- 
tember 8,  1905. 

L.  M.  Kagy  and  Q.  H.  Holt,  for  appellant. 

No  appearance  for  appellee. 

Pbb  Curiam.  It  appearing  from  an  examination  of  the 
files  that  a  copy  of  the  record  in  this  case  was  filed  with  the 
clerk  February  27,  1905,  within  the  time  prescribed  by  the 
statute,  and  that  copies  of  the  abstract  and  appellant's  brief 
were  filed  on  the  same  day,  in  compliance  with  the  second 
clause  of  Rule  27,  Rules  and  Practice  of  this  court,  and  that 
copies  of  said  abstract  and  briefs  were  furnished  the  appellee 
as  required  by  Rule  23,  and  appellee  having  failed  to  file 
briefs  within  ten  days,  as  required  by  the  second  clause  of 
Eule  27,  the  judgment  of  the  Circuit  Court  will  be  reversed 
under  Eule  29,  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded, 
(245) 
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Thomas  B.  Larkins  v.  Terminal  Railroad  Association  of 

St.  Louis. 

1.  Statute  of  Limitations— section  25  construed.  This  section  of 
the  Statute  of  Limitations  which  provides  that  "  if  judgment  shall  be 
given  for  the  plaintiff,  and  the  same  be  reversed  by  writ  of  error,  or  upon 
appeal;  *  *  *  then,  if  the  time  limited  for  bringing  such  action  shall 
have  expired  during  the  pendency  of  such  suit,  the  said  plaintiff,  his  or 
her  heirs,  executors  or  administrators,  as  the  case  shall  require,  may  com- 
mence a  new  action  within  one  year  after  such  judgment  reversed  or 
given  against  the  plaintiff,  and  not  after,"  has  no  application  to  a  judg- 
ment of  reversal  with  a  finding  of  facts  entered  by  the  Appellate  Court 
pursuant  to  section  87  of  the  Practice  Act 

2.  Res  judicata — when  judgment  of  Appellate  Court  is.  A  judgment 
of  reversal  with  a  finding  of  facts  entered  by  the  Appellate  Court  is 
conclusive  of  the  cause  of  action  and  bars  a  subsequent  Buit  instituted 
thereon. 

Action  on  the  case  for  persona!  injuries.  Appeal  from  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  R  D.  W.  Holder,  Judge,  presid- 
ing. Heard  in  this  court  at  the  February  term,  1905.  Affirmed.  Opin- 
ion filed  September  8,  1905. 

F.  C.  Smith  and  M.  Millard,  for  appellant. 
J.  M.  Hamill,  for  appellee. 

Mr.  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court. 

On  June  28,  1901,  appellant  Thomas  B.  Larkins,  while  in 
the  employ  of  appellee  as  foreman  of  a  switching  crew,  and 
engaged  in  the  work  for  which  he  was  employed  in  appel- 
lee's switching  yards  in  East  St.  Louis,  was  knocked  down 
and  injured  by  a  moving  car.  Larkins  afterwards  com- 
menced suit  and  obtained  judgment  against  appellee  for  the 
injuries  which  he  had  sustained.  Appellee  took  an  appeal 
to  this  court,  where  the  judgment  was  reversed,  with  a 
finding  of  facts,  stating  "  that  the  negligence  alleged  in  the 
declaration  was  not  the  proximate  cause  of  the  injury  com- 
plained of,  that  the  plaintiff  was  guilty  of  negligence  which 
contributed  to  the  injury,  and  that  the  injury  suffered  was 
incident  to  the  business  in  which  the  plaintiff  was  engaged, 
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the  risk  of  which  he  assumed."  Terminal  R.  R.  Ass'n  v. 
Larkins,  112  111.  App.  366. 

Larkins  filed  a  petition  in  this  court  for  a  re-hearing  of 
the  cause,  which  was  denied.  Afterwards,  on  February  26, 
1904,  he  commenced  another  suit  upon  the  same  cause  of 
action.  To  the  declaration,  which  consisted  of  two  counts, 
appellee  filed  a  plea  of  the  general  issue,  and  two  special 
pleas,  one  setting  up  the  former  judgment  of  this  court  as 
a  bar  to  the  action,  and  the  other  the  Statute  of  Limitations 
of  two  years. 

Appellant  filed  a  general  demurrer  to  the  plea,  relying 
upon  the  former  judgment  and  a  replication  to  the  plea  of 
the  Statute  of  Limitations.  The  replication  stated  that 
plaintiff  had  before  that  time,  recovered  a  judgment  on  the 
same  cause  of  action  in  the  trial  court,  which  was  reversed 
in  this  court  and  set  out  the  judgment  of  this  court  in  full, 
and  that  this  suit  was  commenced  within  one  year  from 
the  time  said  judgment  was  so  reversed. 

To  this  replication  defendant  filed  a  rejoinder,  setting 
up  the  proceedings  in  the  case  in  this  court,  together  with 
the  finding  of  facts,  as  a  bar  to  appellant's  right  to  recover. 
To  this  rejoinder,  appellant  demurred.  The  court  over- 
ruled both  of  the  demurrers  and  the  plaintiff  below  ex- 
cepted and  appealed  to  this  court. 

The  only  question  presented  to  us  is  whether  the  former 
judgment  of  this  court,  reversing  the  previous  judgment  of 
the  court  below,  with  a  finding  of  facts,  was  or  was  not  a 
bar  to  a  recovery  in  this  suit,  upon  the  same  cause  of 
action.  Appellant  relies  upon  section  25  of  the  Statute  of 
Limitations,  which  provides  that,  "  If  judgment  shall  be 
given  for  the  plaintiff,  and  the  same  be  reversed  by  writ  of 
error,  or  upon  appeal;  *  *  *  then,  if  the  time  limited  for 
bringing  such  action  shall  have  expired  during  the  pen. 
dency  of  such  suit,  the  said  plaintiff,  his  or  her  heirs,  execu- 
tors or  administrators,  as  the  case  shall  require,  may 
commence  a  new  action  within  one  year  after  such  judg- 
ment reversed  or  given  against  the  plaintiff,  and  not  after." 

Appellant  calls  attention  to  the  case  of  Stubbings  v. 
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Durham,  210  111.  542,  as  holding,  that  a  judgment  is  not  an 
estoppel  or  bar  to  matters  arising  out  of  the  action  where 
it  has  been  reversed  by  a  court  of  review.  The  court  in 
its  opinion  in  that  case,  after  referring  to  a  former  suit  in 
assumpsit  between  the  same  parties  in  which  there  had  been 
a  judgment  against  one  of  them,  an  appeal  to  the  Appellate 
Court  and  a  reversal  of  the  judgment,  said:  "Therefore 
nothing  was  finally  adjudicated  by  the  verdict  and  judg- 
ment which  was  entered  in  the  Circuit  Court  of  DuPage 
County  in  said  cause,  and  there  was  neither  a  bar  nor  an 
estoppel  created  thereby."  An  examination  of  the  case 
referred  to,  however  (Durham  v.  Stubbings,  11}  111.  App. 
10),  reveals  the  fact  that  not  only  was  the  judgment  re- 
versed but  the  cause  was  remanded;  consequently  the  case 
has  no  application  to  the  one  at  bar. 

In  the  case  of  City  of  Spring  Valley  v.  Coal  Co.,  173 
111.  497,  it  is  said:  uUpon  the  reversal  of  a  judgment  with- 
out remanding  the  cause,,  there  is  no  judgment  whatever 
except  for  the  cost  of  the  appeal  under  the  statute.  There 
is  no  judgment  for  costs  or  damages  or  any  judgment  in 
the  trial  court  but  it  is  simply  reversed  and  each  party  is 
left  to  pay  his  own  costs.  *  *  *  A  court  of  review  in 
this  State,  at  the  time  the  constitution  was  adopted,  had 
never  assumed  the  power  to  assess  damages  or  render  judg- 
ments for  the  recovery  of  property  or  damages,  except 
upon  the  verdict  of  a  jury,  unless  the  right  to  a  jury  had 
been  waived." 

The  question  m  controversy  there,  however,  was  not  the 
same  as  the  one  presented  in  the  case  before  us.  There 
the  question  was  the  right  of  the  Appellate  Court  to  re- 
verse a  judgment  for  the  defendant,  enter  one  in  favor  of 
the  plaintiff  and  assess  plaintiff's  damages.  This  the  Su- 
preme Court  held  could  not  lawfully  be  done,  saying,  "Our 
practice  had  been  different  from  that  of  the  common  law  in 
respect  to  the  power  of  a  court  of  review  to  pass  upon  the 
facts,and  from  the  adoption  of  the  act  of  July  21, 1837,  this 
court  had  continuously,  in  cases  where  it  was  deemed  proper, 
reversed  the  judgment  and  refused  to  remand  the  cause 
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for  another  trial.  It  was  therefore  held  that  the  right  to 
a  trial  by  jury,  at  the  time  of  the  adoption  of  the  consti- 
tution, .was  subject  to  the  power  of  this  court,  as  a  court  of 
review,  to  reverse  a  judgment  for  plaintiff  without  remand- 
ing the  cause  or  awarding  a  venire  de  novo  to  enable  him  to 
present  the  case  to  another  jury.  This  power  was  continu- 
ously exercised  by  this  court  up  to  the  creation  of  the  ap- 
pellate courts,  when  it  was  conferred  upon  them  subject  to 
the  provision  for  reciting  the  facts  found.  The  right  to  a 
trial  by  jury  did  not  include  the  right  to  successive  trials, 
where  it  was  clear  that  in  the  end  there  could  be  no  recov- 
ery which  could  be  permitted  to  stand." 

In  24  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.)  812,  cited  in 
Stubbings  v.  Durham,  supra,  the  doctrine  is  laid  down  that 
44  As  a  general  rule,  the  judgment  of  an  Appellate  Court  re- 
versing a  judgment,  decree,  or  order  of  a  trial  court,  does 
not  purport  to  be  final  or  to  pass  upon  the  merits  of  the 
controversy,  and  hence  does  not  operate  as  res  judicata,  but 
leaves  the  parties  in  the  same  position  as  they  were  before 
judgment  of  the  lower  court  was  rendered." 

The  Illinois  cases  cited  in  support  of  this  doctrine,  are 
three  in  number,  two  of  them  being  Supreme  Court  cases 
where  the  cause  was  remanded  so  there  could  of  course  be 
another  trial,  and  the  third  being  the  case  of  C,  R  I.  &  P. 
By.  Co.  v.  Berg,  57  111.  App.  521  (affirmed  162  111.  348), 
which  will  be  hereafter  referred  to. 

The  above  quotation  from  the  American  &  English  En- 
cyclopedia of  Law  is  however  followed  immediately  by  the 
following  statement:  "Where,  however,  the  Appellate  Court 
has  reversed  for  causes  going  to  the  merits  and  the  re- 
versal shows  an  intention  finally  to  decide  the  case  upon 
the  merits,  the  judgment  then  has  all  the  characteristics 
necessary  to  constitute  it  res  judicata" 

Appellee  relies  upon  section  87  of  the  Practice  Act, 
which  provides :  "If  any  final  determination  of  any  cause, 
as  specified  in  the  preceding  sections,  shall  be  made  by  the 
Appellate  Court,  as  the  result  wholly  or  in  part  of  the  find- 
ing of  the  facts  concerning  the  matter  in  controversy,  dif- 
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ferent  from  the  finding  of  the  court  from  which  such  cause 
was  brought  by  appeal  or  writ  of  error,  it  shall  be  the  duty 
of  such  Appellate  Court  to  recite  in  its  final  order,  judg- 
ment or  decree,  the  facts  as  found,  and  the  judgment  of  the 
Appellate  Court  shall  be  final  and  conclusive  as  to  all  mat- 
ters of  fact  in  controversy  in  such  cause."  Appellant  con- 
tends, however,  even  though  there  may  be  a  finding  of  facts 
by  the  Appellate  Court,  yet  the  reversal  of  the  judgment 
in  such  case  is  not  a  bar  to  another  action  and  his  position 
is  supported  by  the  language  used  by  the  Appellate  Court 
of  the  First  District  of  this  State  in  four  cases. 

In  Union  National  Bank  v.  Manistee  Lumber  Company, 
43  111.  App.  525,  it  is  said  by  that  court:  "While  a  finding 
here  of  the  facts  after  a  jury  trial  contrary  to  the  verdict, 
may,under  section  87  of  the  Practice  Act  of  1872,  be  made 
the  '  final  determination  of  the  cause,  in  case  the  judgment 
below  is  simply  reversed  without  remanding,  yet  such  judg- 
ment is  no  bar  to  another  action."  In  that  case  the  ques- 
tion whether  a  reversal  with  a  finding  of  facts  and  no  re- 
manding order  would  be  a  bar  to  another  action,  was  not 
before  the  court.  The  expression  above  set  forth  was 
merely  a  dictum  of  the  court  and  the  case  was  reversed 
upon  an  error  of  law  with  no  finding  of  facts. 

In  C,  R.  I.  &  P.  Ry.  Co.  v.  Berg,  supra,  that  court  used 
the  following  language:  "We  shall  therefore  reverse  the 
judgment  with  a  finding  as  a  fact  that  the  injuries  of  the 
appellee  were  occasioned  by  his  own  carelessness  and  not 
by  any  negligence  of  the  appellant.  Such  a  finding  is 
merely  an  end  of  this  suit.  It  is  a  justification  for  not 
remanding  the  cause  but  it  is  no  bar  to  a  new  suit.  This 
proposition  has  never  been  decided  in  this  State,  only  dis- 
cussed here  in  Union  National  Bank  v.  Manistee  Lumber 
Co.,  43  111.  App.  525."  The  statement  that  the  reversal  of 
the  judgment  with  a  finding  of  facts  was  not  a  bar,  was 
again  a  dictum  and  not  involved  in  the  suit,  and  was  fol- 
lowed by  another  statement  giving  a  reason,  based  on  a 
former  dismissal  of  the  case,  why  the  suit  could  never  be 
prosecuted. 
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In  Chicago  Forge  and  Bolt  Co.  v.  Rose,  69  111.  App.  123, 
the  same  court  stated  where  a  judgment  was  reversed  with 
a  finding  of  facts  without  remanding  the  cause,  "This  dis- 
poses of  the  present  action  but  it  will  not  be  a  bar  to  a  fu- 
ture action  for  the  same  cause  if  one  shall  be  brought  by 
the  plaintiff."  That  was  again  a  mere  dictum  as  the  point 
was  not  involved  in  the  decision  of  the  case. 

In  West  Chicago  Street  Railroad  Company  v.  Boeker,. 
70  111.  App.  67,  the  court  said  in  denying  a  petition  for  a 
rehearing,  where  a  judgment  had  been  reversed  with  a  find- 
ing of  facts,  "this  disposition  of  this  case  is  no  bar  to  an- 
other suit."  These  cases  from  the  Appellate  Court  of  the 
First  District  are  the  only  ones  we  have  been  able  to  find 
in  this  State,  containing  language  indicating  an  opinion 
that,  notwithstanding  the  statute  in  regard  to  the  finding 
of  facts,  a  reversal  with  such  finding  is  not  a  bar  to  another 
suit.  On  the  contrary  the  Appellate  Court  for  the  Third 
District  of  this  State,  in  the  case  of  W.,  St.  L.  &  P.  R.  R. 
Co.  v.  Kastner,  80  111.  App.  572,  where  the  judgment  was 
reversed  and  the  cause  not  remanded,  the  court  finding  as 
the  facts  in  the  case  that  plaintiff  in  error  was  not  guilty 
of  the  negligence  charged  in  either  count  of  the  declara- 
tion, that  defendant  in  error  was  not  in  the  exercise  of  due 
and  ordinary  care  for  his  own  safety  when  injured,  and 
that  his  carelessness  and  want  of  ordinary  care  caused  him 
to  receive  said  injuries,  uses  the  following  language:  "We 
therefore  enter  a  judgment  in  this  court  in  this  case  for  the 
plaintiff  in  error  against  the  defendant  in  error  in  bar  of 
this  action  and  for  the  costs  in  this  court." 

It  is  the  contention  of  appellant,  following  the  import 
of  certain  language  used  in  Chicago  Forge  &  Bolt  Co.  v. 
Rose,  supra,  that  the  purpose  of  the  statute  in  requiring 
the  Appellate  Courts  to  find  the  facts  in  certain  cases  is  to 
enable  the  Supreme  Court  to  determine  from  such  finding 
whether  the  law  of  the  case  has  been  correctly  applied; 
that  it  was  not  intended  that  such  a  finding  should  convert 
a  judgment  of  reversal  into  an  adjudication  that  would 
operate  as  an  estoppel;  that  the  finding  is  only  for  the  in* 
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formation  and  guidance  of  the  Supreme  Court  in  acting 
upon  an  appeal  from  the  judgment  in  which  such  finding 
is  made.  In  very  many  cases,  however,  there  can,  by  rea- 
son of  the  amount  involved,  be  no  appeal  from  the  Appel- 
late to  the  Supreme  Court.  If,  therefore,  the  finding  of 
facts  by  this  court  is  simply  to  show  the  Supreme  Court 
the  reasons  moving  the  Appellate  Court  to  the  action  taken 
by  it  in  such  a  case,  what  is  the  effect  of  the  statute  upon 
those  cases  in  which  no  appeal  can  be  taken  from  the  Ap- 
pellate to  the  Supreme  Court?  It  must  follow  from  such 
a  construction  of  the  statutes  that  in  such  cases  the  judg- 
ment of  the  Appellate  Court  is  final  and  res  judicata,  while 
the  same  rule  does  not  apply  to  cases  in  which  an  appeal 
may  be  taken.  The  statute,  however,  is  general  in  its 
terms,  making  no  distinction  between  the  different  classes 
of  cases  above  referred  to  but  appears  to  be  alike  applica- 
ble to  all  cases  in  which  the  Appellate  Court  makes  a  find- 
ing of  fact.  The  statute  says  plainly  and  without  any 
equivocation,  in  cases  where  there  is  a  reversal  based 
wholly  or  in  part  upon  the  finding  of  facts,  different  from 
the  finding  of  the  trial  court:  "  It  shall  be  the  duty  of  such 
Appellate  Court  to  recite  in  its  final  order,  judgment  or 
decree,  the  facts  as  found  and  the  judgment  of  the  Appel 
late  Court  shall  be  final  and  conclusive  as  to  all  matters 
of  fact  in  controversy  in  such  cause."  The  reading  of  the 
statute  is  not  that  the  finding  of  the  facts  and  the  judgment 
of  the  Appellate  Court  shall  be  final  and  conclusive  upon 
the  Supreme  Court,  in  passing  upon  the  case  in  appeal,  but 
that  it  shall  be  final  and  conclusive  as  to  all  matters  of 
fact  in  controversy  in  such  cause.  The  contention  of  ap- 
pellant that  to  hold  such  a  judgment  final  would  be  in 
effect  to  deprive  appellant  of  his  constitutional  right  to 
trial  by  jury,  does  not  appear  to  us  to  be  well  taken.  Our 
Supreme  Court  has  repeatedly  held  that  the  section  of  the 
statute,  now  under  consideration,  does  not  contravene  that 
provision  of  the  constitution  which  guarantees  that  "  the 
right  of  trial  by  jury  as  heretofore  enjoyed  shall  remain 
inviolate." 
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In  City  of  Spring  Valley  v.  Coal  Company,  supra,  it  is 
held :  "  Section  87  of  the  Practice  Act  authorizes  the  final 
determination  of  a  case  by  the  Appellate  Court  as  a  result, 
wholly  or  in  part,  of  finding  the  facts  concerning  the  mat- 
ter in  controversy  different  from  the  finding  of  the  court 
from  which  the  case'  is  brought,  provided  the  Appellate 
Court  shall  recite  in  its  final  judgment  the  facts  as  found. 
*  *  *  The  provision  was  held  to  be  constitutional  and 
valid,  and  to  apply  to  cases  where  the  issue  was  tried  by  a 
jury.  Siddall  v.  Jansen,  143  111.  537;  Neer  v.  Illinois  Cen- 
tral Railroad  Company,  151  111.  141." 

In  Earnshaw  v.  Western  Stone  Company,  200  111.  220, 
the  court  said:  "It  is,  however,  contended  that  the  Appel- 
late Court  had  no  power  to  reverse  said  cause  without  re- 
manding the  same  for  a  new  trial,  and  it  is  insisted  that 
the  statute  which  authorizes  the  Appellate  Court  to  make 
a  finding  of  fact  and  provides  that  such  finding  shall  be 
binding  upon  this  court,  is  in  conflict  with  the  constitution 
of  this  State  and  the  constitution  of  the  United  States, 
and  is,  therefore,  void,  and  that  such  finding  of  fact 
should  not  be  treated  as  binding  upon  this  court  in 
its  final  determination  of  the  case.  The  method  of 
procedure  followed  by  the  Appellate  Court  in  this  case 
is  legal  and  in  accordance  with  a  long  line  of  decisions  here- 
tofore made  by  this  court,  and  is  now  too  firmly  established 
to  be  challenged  or  overturned."  It  has  also  been  held  by 
our  Supreme  Court  that  the  right  of  trial  by  jury  as  it  was 
enjoyed  at  the  time  of  the  adoption  of  the  present  consti- 
tution, was  not  the  right  of  an  indefinite  number  of  jury 
trials  in  the  same  cause,  where  an  Appellate  Court  on  a  re- 
view of  the  case  should  find  that  a  recovery  would  be  a  mere 
perversion  of  justice;  that  such  right  of  trial  by  jury  was 
never  deemed  to  be  invaded  by  the  reversal  of  a  cause  with- 
out remanding  it  for  another  trial;  that  parties  still  have 
the  right*  to  submit  controversies  of  fact  to  the  considera- 
tion of  a  jury  and  the  successful  party  gains  all  the 
advantages  and  benefits  following  a  verdict  under  the  well- 
established  rules  of  the  courts,  arising  from  superior  oppor- 
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tunities  to  judge  of  the  credibility  of  witnesses;  but  when, 
with  all  the  advantages  accorded  to  them,  it  appears  to  the 
Appellate  Court  that  there  cannot  be  a  recovery  which 
should  be  allowed  to  stand,  no  constitutional  right  is  in- 
vaded by  a  refusal  to  remand  the  case  for  successive  trials, 
which  must  necessarily  be  followed  by  successive  reversals. 
Borg  v.  C.,  R.  I.  &  P.*Ry.  Co.,  162  111.  348. 

In  Harzfeld  v.  Converse,  105  111.  534,  where  the  judg- 
ment had  been  reversed  with  a  finding  of  facts  by  the  Ap- 
pellate Court  the  doctrine  is  laid  down  that  "  the  action  of 
the  Appellate  Court  in  refusing  to  remand  the  cause,  must 
be  treated  as,  in  effect,  rendering  a  final  judgment  in  that 
court  on  the  merits  of  the  case  independently  of  any  action 
or  ruling  of  the  Superior  Court  on  the  trial  of  the  case, 
otherwise  there  could  be  no  appeal  from  its  decision.  If  it 
were  merely  a  judgment  of  reversal  and  not  a  final  judg- 
ment in  the  sense  that  term  is  used  in  the  statute,  it  is  plain 
no  appeal  would  lie  to  this  court." 

In  Coker  v.  Wabash  R.  R.  Co.,  183  111.  223,  it  was  said.: 
"  The  Appellate  Court  in  its  final  judgment  of  reversal  re- 
cited therein  the  following  finding  of  facts,  '  and  the  court 
finds  as  a  fact,  from  the  evidence  in  the  case,  that  the  breach 
of  duty  alleged  in  the  declaration,  was  not  the  proximate 
cause  of  the  injury  to  appellee,  for  which  she  seeks  to  re- 
cover.' Under  section  87  of  the  Practice  Act  this  finding 
of  facts  is  final  and  conclusive  of  the  question  in  contro- 
versy and  leaves  only  fop  our  determination,  whether  or 
not,  upon  the  facts  as  found,  the  law  authorizes  or  precludes 
the  recovery." 

To  the  same  effect  are  Williams  v.  Forbes,  114  111.  167, 
and  other  cases. 

A  literal  construction  of  the  statute  in  question  no  more 
interferes  with  the  right  of  trial  by  jury,  than  does  our  rule 
of  practice  which  permits  the  trial  court  to  direct  a  verdict 
or  the  old  common-law  rule  which  permits  the  court  to 
enter  judgment  in  certain  cases  non  obstante  veredicto.  If 
the  trial  court  could  and  should  have  exercised  its  right  to 
direct  a  verdict  upon  the  trial,  the  Appellate  Court  may 
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upon  appeal  exercise  the  right  of  finding  the  facts,  and  the 
Appellate  Court  in  rendering  the  judgment  that  should 
have  been  entered  in  the  trial  court,  will  no  more  invade 
the  province  of  the  jury,  than  would  the  trial  court  if  it 
had  directed  what  verdict  the  jury  should  return.  Com- 
mercial Ins.  Co.  v.  Scammon,  123  111.  601.  If  the  court  be- 
low had  directed  the  verdict  in  favor  of  defendant  and  it 
had  not  been  appealed  from,  it  would  have  been  final  and 
the  cause  would  have  been  res  judicata. 

It  would  be  inconsistent  to  hold  that  the  judgment  of 
the  Appellate  Court  upon  the  facts  in  a  case  like  this,  where 
it  is  made  final  by  statute,  should  not  also  be  res  judicata. 

We  conclude  that  where  an  Appellate  Court  has  reversed 
a  judgment  for  causes  going  to  the  merits  and  the  reversal 
shows  an  intention  finally  to  decide  the  case  upon  the  merits, 
such  judgment  is  a  final  one  upon  the  facts  constituting  the 
cause  of  action  and  has  all  the  characteristics  necessary  to 
constitute  it  res  judicata;  that  our  statute  upon  the  subject, 
declaring  that  it  shaU  be  the  duty  of  the  Appellate  Court 
to  recite  in  its  final  order,  judgment  or  decree  in  such  cases, 
the  facts  as  found,  and  that  the  judgment  of  such  court 
shall  be  final  and  conclusive,  as  to  all  matters  of  fact  in 
controversy  in  such  cases,  is  intended  to  be  final  and  to 
preclude  any  further  litigation  concerning  the  matters  con- 
stituting the  sanje  cause  of  action. 

We  do  not  agree  with  the  contention  of  appellant  that 
the  Statute  of  Limitations  above  referred  to,  authorizing  a 
new  action  to  be  brought  within  one  year,  after  judgment 
is  reversed,  gave  him  the  right  to  institute  this  suit,  not- 
withstanding the  former  reversal  with  finding  of  facts. 
That  act  was  not  intended  to  give  any  new  right  of  action 
which  had  not  formerly  existed,  but  simply  to  stay  the  run- 
ning of  the  Statute  of  Limitations  in  the  instances  men- 
tioned. The  act  empowering  the  Appellate  Court  to  find 
the  facts  and  making  its  judgment  final  and  conclusive,  as 
to  all  matters  of  fact  in  controversy  in  the  case,  was  passed 
subsequently  to  the  Limitation  Act  above  referred  to,  and 
should  prevail  in  all  cases  of  direct  conflict  between  the  two 
acts. 
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In  the  case  of  Bonney  v.  Stoughton,  122  111.  536,  it  was 
held  that  where  judgment  had  been  entered  in  a  case  in 
bar  of  the  action  in  a  court  of  competent  jurisdiction,  that 
portion  of  the  Limitation  Act  which  provides,  that  when 
during  the  pendency  of  a  suit  the  statutory  period  of  limi- 
tation passes,  and  plaintiff  is  afterwards  non-suited,  he  may 
sue  again  within  one  year  from  the  time  of  such  non-suit, 
was  not  applicable  to  the  case.  Since  the  passage  of  section 
87  of  the  Practice  Act,  section  25  of  the  Limitation  Act 
cannot  consistently  be  held  to  have  applied  to  cases  reversed 
by  the  Appellate  Court  without  remanding,  where  there 
has  been  a  final  adjudication  upon  the  facts  constituting  the 
cause  of  action.  By  giving  such  a  construction  to  the  two 
statutes  they  will,  to  some  extent,  harmonize,  and  section 
25  of  the  Statute  of  Limitations  will  still  apply,  to  cases 
where  there  has  been  no  final  adjudication  up<yi  the  facts. 
To  hold  otherwise  would  be  to  cause  endless  confusion,  and 
to  permit  the  bringing  of  suit  after  suit  upon  a  cause  of 
action  which  has  been  determined  to  be  without  merit  and 
upon  which  there  cannot  possibly  be  any  final  recovery  by 
the  plaintiff. 

The  judgment  of  the  court  below  in  sustaining  the  de- 
murrers above  referred  to  will  be  affirmed. 

Affirmed. 


Patrick  Ronan  v.  Swift  &  Company. 

1.    Bill  of  exceptions— effect  of  failure  to  show  that  it  contains  all 
the  evidence.    Where  the  bill  of  exceptions  does  not  recite  that  it  con- 
tains all  the  evidence  heard  by  the  trial  court,  the  presumption  will  be 
indulged  that  the  verdict  and  judgment  are  warranted  by  the  evidence 
heard  by  that  court 

Action  on  the  case  for  personal  injuries.  Error  to  the  City  Court  of 
East  St.  Louis;  the  Hon.  W.  J.  N.  Movers,  Judge,  presiding.  Heard 
in  this  court  at  the  February  term,  1905.  Affirmed.  Opinion  filed 
September  8,  1905. 

Fbeels  &  Joyce,  for  plaintiff  in  error. 
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Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court 

This  was  an  action  on  the  case  brought  by  plaintiff  in 
error  against  defendant  in  error  to  recover  damages  for  per- 
sonal injuries  received  by  hira  while  in  its  service. 

At  the  time  of  his  injury,  plaintiff  in  error  was  working 
in  a  refrigerator  car  which  was  being  loaded  for  shipment 
by  defendant  in  error  at  one  of  its  packing  houses  near  the 
city  of  East  St.  Louis.  While  plaintiff  in  error  was  so  en- 
gaged a  locomotive  struck  the  line  of  cars  of  which  said 
refrigerator  car  was  one,  with  such  force  that  plaintiff  in 
error  was  thrown  against  the  handle  of  a  shovel  which  he 
was  using  in  his  work  and  severely  injured. 

Upon  the  trial  of  the  case,  the  jury  found  for  plaintiff  in 
error  and  assessed  his  damages  at  the  sum  of  $2,500,  but  a 
remittitur  of  $500  was  entered  and  judgment  rendered  for 
$2,000.  Defendant  in  error  prosecuted  an  appeal  to  this 
court,  where  the  judgment  of  the  court  below  was  affirmed. 
The  case  was  then  appealed  to  the  Supreme  Court,  where 
the  judgment  was  reversed  and  the  cause  remanded  to  the 
trial  court.  Swift  &  Co.  v.  Konan,  202  111.  202.  A  re- 
manding order  was  filed  in  the  court  below  and  on  the  next 
trial,  the  court  at  the  close  of  plaintiffs  evidence,  upon  the 
request  of  the  defendant,  gave  an  instruction  excluding  the 
evidence  from  the  jury  and  directing  a  verdict  in  favor  of 
defendant.  A  verdict  was  found  in  accordance  with  the 
instruction,  judgment  rendered  against  plaintiff  for  costs 
and  he  brings  the  case  to  this  court  by  writ  of  error. 

Plaintiff  in  error  asserts  that  an  examination  of  the  evi- 
dence in  the  case  will  show  that  it  sustains  and  proves  the 
allegations  of  the  declaration  that  the  injuries  complained 
of  by  the  plaintiff  were  caused  by  the  gross  negligence  of 
the  defendant,  and  his  argument  in  favor  of  a  reversal  of 
the  judgment  is  based  entirely  upon  the  theory  that  the 
evidence  introduced  made  out  such  a  case  as  entitled  him 
to  recover  in  the  court  below.     But  the  bill  of  exceptions- 
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appearing  in  this  case  does  not  purport  to  contain  all  the 
evidence  introduced  on  the  trial,  there  being  no  certificate 
to  that  effect. 

Where  the  error  relied  upon  to  reverse  the  judgment  is 
that  the  verdict  was  contrary  to  the  evidence,  it  must  ap- 
pear that  all  the  evidence  is  preserved  by  the  bill  of  excep- 
tions and  it  must  so  state,  otherwise  the  court  will  presume 
that  the  verdict  was  warranted  by  the  evidence.  Nason  v. 
Letz,  73  111.  371;  Kimball  Co.  v.  Cruikshank,  90  111.  App. 
3;  Stahl  v.  Pitney,  75  111.  App.  649. 

The  judgment  of  the  court  below  in  this  case  will  there- 
fore have  to  be  affirmed. 

We  have,  however,  examined  the  case  presented  by  the 
record  and  are  of  opinion  that  the  court  below  in  sustain- 
ing the  motion  of  defendant  in  error  to  exclude  the  evidence 
and  direct  a  verdict  in  its  favor,  followed  the  rule  laid  down 
by  the  Supreme  Court  as  governing  the  case,  when  it  was 
before  that  court  on  the  former  occasion  above  referred  to, 
and  that  there  was  nothing  in  the  facts  developed  on  the 
last  hearing  which  would  warrant  the  trial  court  in  de- 
parting from  that  rule. 

Affirmed. 


Illinois  Southern  Railway  Company  v.  Oscar  Garri. 

son. 

1.  Verdict— when  not  disturbed.  A  verdict  will  not  be  set  aside  on 
appeal  as  against  the  weight  of  the  evidence  unless  clearly  and  palpa- 
bly so. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Marion  County;  the  Hon.  Truman  E.  Ames,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1905.  Affirmed.  Opinion 
filed  September  8,  1905. 

F.  M.  Trissal,  R.  J.  Goddard  and  L.  M.  Kagy,  for  ap- 
pellant. 

W.  F.  Bundy  and  Frank  F.  Noleman,  for  appellee. 
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Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

Appellant  prosecutes  this  appeal  to  review  a"  judgment 
in  favor  of  appellee,  for  personal  injuries  sustained  by  him, 
by  being  struck  by  one  of  appellant's  trains,  while  he  was 
standing  on  a  street  crossing  at  Centralia,  Illinois. 

The  declaration  contained  five  counts.  The  first  charged 
negligence  on  the  part  of  appellant's  servants  in  not  blow- 
ing the  whistle  or,  ringing  the  bell  as  they  approached  the 
public  highway.  The  second,  in  not  ringing  the  bell  con- 
tinuously while  in  the  city  limits  as  provided  by  the  city 
ordinance.  The  third,  the  running  of  a  passenger  train  in 
the  city  limits  at  a  rate  of  speed  in  excess  of  ten  miles  an 
hour,  contrary  to  the  ordinance.  The  fourth,  in  wilfully 
and  wantonly  operating  said  locomotive  at  a  high  and  dan- 
gerous rate  of  speed,  without  sounding  the  whistle  or  warn- 
ing appellee,  they  well  knowing  his  presence  and  perilous 
position.  The  fifth,  wilfulness  and  wantonness  in  running ' 
the  train  at  a  speed  to  exceed  ten  miles  an  hour  as  fixed  by 
the  ordinance,  without  sounding  the  whistle  or  otherwise 
warning  appellee  of  its  approach. 

Appellant,  the  Illinois  Southern  Railway  Company,  has 
no  tracks  or  depot  facilities  in  Centralia,  but  uses  the 
tracks  and  depot  of  the  Illinois  Central  Eailroad  Company. 
Crossing  Third  North  street  where  the  injury  occurred  and 
running  nearly  north  and  south,  are  thirteen  railroad  tracks, 
the  three  on  the  west  belonging  to  the  Chicago,  Burlington 
&  Quincy  Railway  and  the  ten  tracks  east  of  them,  to  the 
Illinois  Central  Railroad.  The  depot,  which  is  also  used 
by  the  Chicago,  Burlington  &  Quincy  Railway,  is  located 
on  the  west  side  of  the  railroad  tracks  and  on  the  south 
side  of  Third  North  street.  That  street  is  one  of  the  prin- 
cipal thoroughfares  of  the  city  crossing  the  tracks  and  on 
the  north  side  of  it  was  a  sidewalk  running  east  and  west. 
The  Illinois  Central  Railroad  operates  avdouble  track  sys- 
tem and  its  south-bound  main  track  was  on  the  west  side 
next  to  the  Chicago,  Burlington  &  Quincy  tracks.  East  of 
said  south-bound  main  track,  a  distance  of  some  ten  feet,  at 
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the  sidewalk  crossing,  was  what  was  known  as  a  lead  track 
and  between  those  two  tracks  there  was  a  cross-over  track, 
connecting  the  two. 

Appellee,  a  man  thirty-three  years  of  age,  owned  and 
operated  a  saw  mill  some  nine  miles  from  Centralia.  On 
April  30,  1904,  he  went  to  Centralia  in  the  wagon  of  some 
neighbors,  who  promised  to  take  back  for  him  a  cut-off  saw, 
which  had  been  shipped  to  him  over  appellant's  railroad 
and  was  near  the  depot.  They  arrived  in  town  about  noon 
and,  after  attending  to  his  own  business,  appellee  put  in 
his  time  with  some  friends  while  waiting  for  his  neighbors 
to  transact  their  business  and  return  home.  During  this 
time  he  drank  several  glasses  of  beer.  Between  four  and 
five  o'clock  he  went  to  the  station  where  his  saw  was  and 
not  finding  his  neighbors  there  with  the  team,  started  east 
along  the  sidewalk  on  the  north  side  of  Third  North  street 
to  find  them.  He  crossed  over  the  Chicago,  Burlington  & 
Quincy  Railway  tracks  and  the  south-bound  track  of  the 
Illinois  Central  Railroad,  used  by  appellant,  when  he  was 
stopped  by  a  freight  train  backing  north  on  the  lead  track. 
While  standing  between  the  tracks  waiting  for  the  freight 
train  to  go  by,  he  was  struck  by  the  pilot  beam  of  one  of 
appellant's  engines  which  protruded  over  the  rail  about  a 
foot,  was  knocked  down  and  severely  and  permanently  in- 
jured. 

The  verdict  and  judgment  in  favor  of  appellee  were  for 
$1,500.  Appellant  complains  that  the  court  erred  in  refus- 
ing to  instruct  the  jury  to  disregard  the  evidence  as  to  the 
first  and  second  counts  of  the  declaration,  and  in  denvino* 
defendant's  motion  for  a  new  trial,  and  rendering  a  judg- 
ment "  not  manifestly  supported  by  the  greater  weight  of 
the  evidence  "  in  the  case. 

The  allegations  of  the  first  two  counts  related  to  the 
charge  of  the  failure  to  ring  the  bell  or  blow  the  whistle 
of  the  engine  and  counsel  for  appellant,  while  admitting 
there  was  some  evidence  for  appellee  to  the  effect  that  the 
whistle  did  not  blow,  insists  that  the  uncontradicted  evi- 
dence is,  that  the  bell  was  started  to  ringing  more  than  half 
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a  mile  before  Third  North  street  was  reached,  and  was  kept 
continuously  ringing  from  that  point  to  a  point  south  of 
the  crossing  where  the  train  came  to  a  standstill. 

Upon  this  subject  appellee  testified  that  he  did  not  hear 
any  bell  or  whistle  on  the  approach  to  the  train.  The  wit- 
ness Lee  Wallace,  who  was  riding  on  the  steps  of  the  coach 
of  the  train,  which  struck  appellee,  testified  that  he  was 
listening  for  the  whistle  and  that  "  I  did  not  hear  any  sig- 
nals either  by  blowing  of  whistle  or  of  the  ringing  of  the 
bell.    I  could  have  heard  it  from  where  I  was." 

The  witness  D.  S.  Wallace  testified  that  he  was  sitting  on 
the  platform  from  90  to  100  feet  from  where  appellee  was 
struck,  and  that  he  did  not  hear  any  signals  given  by  bell 
or  whistle  before  the  train  struck  him.  It  thus  appears 
that  there  was  in  fact  some  evidence  tending  to  show  that 
the  bell  was  not  ringing  at  the  time  of  the  injury. 

The  ringing  of  the  bell,  the  sounding  of  the  whistle,  the 
speed  of  the  train,  whether  appellee  was  at  the  time  of  the 
injury  under  the  influence  of  liquor,  and  whether  at  said 
time  he  was  in  the  exercise  of  due  care  for  his  own  safety, 
were  all  questions  of  fact  for  the  jury  upon  which  there 
was  a  contrariety  of  evidence  and  we  find  nothing  in  the 
record  to  lead  us  to  disturb  their  verdict. 

Appellant  in  his  brief  complains  of  instruction  number 
1  given  for  appellee  in  regard  to  the  measure  of  damages, 
for  the  reason  that  it  refers  to  loss  of  wages,  if  any  there 
was,  as  an  element  of  damage  and  states  there  was  no  evi- 
dence tending  to  show  that  appellee  had  ever  worked  for 
wages  or  to  show  the  value  of  such  labor  as  he  could  per- 
form as  a  wag-*  earner,  either  before  or  after  his  injury. 
Plaintiff  testified  that  his  earning  ability  intsonnection  with 
his  saw  mill  was  from  $3  to  $5  a  day  and  that  he  assisted  in 
the  work  of  running  the  mill.  While  the  word  "wages"  is 
not  used,  we  think  the  evidence  in  regard  to  his  earnings 
was  sufficient  to  justify  the  instruction.  In  his  statement  of 
the  case,  appellant  also  complains  of  the  action  of  the  court 
in  refusing  to  give  instruction  numbered  9  offered  by 
him.    No  reason  is  advanced  by  appellant  why  said  instruc- 
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* 
tion  should  have  been  given  and  an  examination  of  it  shows 
that  it  tells  the  jury  that  if  they  found  certain  facts  to  ex- 
ist the  defendant  was  guilty  of  negligence.  Whether  or 
not  appellee  would  have  been  guilty  of  negligence  had  the 
facts  existed  as  supposed  in  the  instruction,  was  not  a  ques- 
tion of  law  but  a  question  of  fact  for  the  jury.  The  in- 
struction was  also  defective  in  that  it  left  out  important 
elements  in  the  case. 
The  judgment  of  the  court  below  will  be  affirmed 

Affirmed. 


Chicago  &  Eastern  Illinois  Railroad  Company  t.  Frank 

Snedaker. 

1.  Car  coupler— what  does  not  discharge  liability  for  defective. 
The  fact  that  the  defective  car  coupler  alleged  as  the  proximate  cause 
of  the  injury  was  upon  a  car  not  owned  by  the  defendant,  is  immate- 
rial where  the  car  was  put  upon  the  regular  train  of  the  defendant  at  a 
place  where  it  maintained  a  regular  car  inspector  and  car  repairer. 

2.  Assumed  risk— wliat  not,  as  a  matter  of  law.    Risks  encountered 
by  a  railroad  conductor  while  performing  services  outside  of  his  regular 
duties,  necessitated  by  reason  of  the  illness  of  his  brakeman,  are  not  ' 
assumed  risks,  as  a  matter  of  law. 

3.  Variance— when  objection  of  should  be  raised.  An  objection  of 
variance  should  be  raised  in  the  trial  court. 

4.  Verdict— one  good  count  sufficient  to  sustain.  One  good  count 
in  a  declaration  is  sufficient  to  sustain  a  verdict. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Williamson  County;  the  Hon.  Warren  W.  Duncan,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1905.  Affirmed. 
Opinion  filed  September  8, 1905. 

O.  A.  Harker,  for  appellant;  H.  T.  Dick  and  E.  E.  Deni- 
son,  of  counsel. 

William  A.  Schwartz  and  "William  H.  Warder,  for  ap- 
pellee; Hosea  V.  Ferrell,  of  counsel. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 
This  is  an  appeal  by  the  Chicago  &  Eastern  Illinois  Rail* 
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road  Company  to  review  a  judgment  for  $6,000  obtained 
against  it  by  Frank  Snedaker,  formerly  one  of  its  freight 
conductors,  for  injuries  received  while  in  its  service. 

The  facts  in  the  case,  as  they  appear  from  the  proofs  in 
the  record,  are  substantially  as  follows:  Appellee  at  the 
time  he  was  injured,  September  7, 1903,  was  forty-one  years 
of  age,  had  been  engaged  in  railroading  for  seventeen  years, 
was  then,  and  had  been,  for  about  ten  months  prior  there- 
to, a  freight  conductor  on  appellant's  train  running  from 
Marion  to  Thebes,  Illinois,  a  distance  of  about  one  hundred 
miles,  earning  from  $120  to  $125  a  month.  Along  this 
line  about  fifteen  miles  from  Thebes,  was  a  small  station 
called  Tamms,  where  appellant's  tracks  were  crossed  by 
those  of  the  Mobile  &  Ohio  Eailroad.  At  this  point  ap- 
pellant in  1901  installed  an  interlocking  switching  plant, 
operated  from  a  tower  located  on  the  east  side  of  appel- 
lant's tracks  near  the  crossing  of  the  two  railroads.  From 
this  tower  certain  rods  and  wires  ran  north,  along  the  east 
side  of  appellant's  tracks,  to  a  point  some  three  hundred 
feet  distant  where  they  turned  to  the  left,  crossing  the 
tracks  at  right  angles  under  the  rails  and  between  the  ties. 
The  wires  were  two  in  number  and  where  they  turned  to 
cross  the  track  there  was  a  distance  of  six  feet  from  the 
point  where  they  left  the  pulleys  on  which  they  turned 
to  the  ties  and  in  that  space  they  stood  from  six  to  eight 
inches  above  the  ground,  one  of  them  being  a  little  above 
the  other.  After  crossing  the  track  the  wires  extended 
north  on  the  west  side  of  the  track  supported  by  short 
posts  to  a  semaphore  pole  some  distance  away. 

Sometime  after  the  interlocking  station  had  been  in- 
stalled, appellant  put  in  a  stub  or  sidetrack  along  the  east 
side  of  the  main  track,  commencing  twenty-four  feet  north 
of  the  place  where  the  wires  crossed  the  main  track.  A 
little  further  north  than  the  commencement  of  the  sidetrack 
on  the  opposite  side  of  the  main  track,  was  the  water 
tank.  It  was  the  custom  of  appellee  when  coming  from 
the  north  to  stop  his  train  at  the  water  tank  and  walk  south 
to  the  station,  between  the  tracks  where  the  semaphore 
wires  did  not  extend  above  ground. 
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On  the  night  of  the  injury,  appellee's  train,  which  was 
behind  time,  arrived  from  the  north  at  11.10  p.  m.  He 
had  in  the  train  a  car  to  be  set  on  the  stub  track.  The 
brakeman,  who  usually  did  the  uncoupling,  was  sick,  the( 
head  brakeman  had  to  throw  the  switch  and  it  was  neces- 
sary for  appellee  to  uncouple  the  car  himself.  The  car  to 
be  set  out  was  the  third  one  from  the  engine  so  the  engine 
and  three  cars  were  run  south  of  the  switch  and  then  backed 
up.  The  coupling  appliance  which  was  on  the  second  car, 
consisted  of  a  lever  to  which  there  was  attached  a  short 
chain,  connecting  with  the  lug  or  pin.  Appellee  pulled 
the  lever  to  uncouple  the  car,  but  the  chain  attached  to  it 
was  too  short  to  permit  the  lever  to  come  up  and  fasten  or 
lock  up  and  keep  the  car  uncoupled,  and  it  was  therefore 
necessary  for  appellee  to  go  along  the  track  beside  the 
moving  cars,  holding  up  the  lever  until  the  cars  should  be 
separated.  While  he  was  so  engaged,  he  walked  along  on 
the  east  side  of  the  track  toward  the  switch,  holding  the 
lever  in  his  left  hand  and  his  lantern  in  the  right  hand. 
When  sufficient  headway  had  been  obtained  to  run  the  car 
in  on  the  stub  track,  he  gave  a  stop  signal  to  the  engineer 
with  his  lantern  and  while  doing  so,  tripped  on  the  sema- 
phore wires,  was  thrown  down  and  his  left  arm  so  crushed 
under  the  cars  that  amputation  was  necessary. 

Appellee  knew  of  the  existence  of  the  wires  and  that 
they  crossed  the  track,  but  did  not  know  their  exact  loca- 
tion or  how  high  they  were  from  the  ground,  and  at  the 
time  he  was  injured  it  was  not  sufficiently  light  for  him 
to  see  them. 

The  first  count  of  the  declaration  charged  negligence  in 
maintaining  the  rods  or  wires  over  which  plaintiff  tripped, 
about  eight  inches  above  the  ground,  thereby  making  the 
place  where  plaintiff  traveled  in  the  performance  of  his  work 
in  setting  out  the  car  on  said  stub  track,  dangerous  and 
hazardous;  the  second,  the  failure  of  defendant  to  keep  a 
conspicuous  light  at  the  place  where  the  rods  and  wires 
turned  to  cross  the  track  to  warn  plaintiff  of  their  location; 
the  third,  the  failure  to  have  the  wires  graded  over  or  cov 
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ered  by  boxing,  and  the  fourth,  the  use  by  defendant  of  cars 
with  defective  appliances,  brakes,  rods,  chains  and  coup- 
lings, which  required  plaintiff  to  follow  along  the  south 
side  of  the  moving  cars  backing  in  on  the  stub  track  to  get 
the  car  he  was  required  to  set  out,  uncoupled  from  other 
cars  in  the  train. 

At  the  close  of  plaintiff's  evidence,  the  defendant  moved 
the  court  to  instruct  the  jury  to  return  a  verdict  of  not 
guilty  as  to  each  count  of  the  declaration,  upon  the  ground 
that  the  evidence  introduced  on  behalf  of  the  plaintiff,  was 
not  sufficient  to  support  the  verdict.  Defendant  also  of- 
fered a  motion  that  the  court  direct  a  verdict  of  not  guilty 
on  the  fourth  count,  because  of  a  variance  between  the 
proofs  and  the  declaration.  The  court  overruled  these  mo- 
tions and  they  were  renewed,  in  substance,  at  the  close  of  all 
the  evidence  and  again  overruled. 

Appellant  insists  that  the  evidence  showed  no  negligence 
on  its  part,  and  that  appellee's  injury  was  caused  by  risks 
and  hazards  of  his  employment  which  he  assumed,  making 
applicable  the  doctrine  of  assumed  risk.  Evidence  was  in- 
troduced by  appellant  to  show  that  the  interlocking  plant 
at  Tarams  was  properly  constructed  and  maintained;  that 
it  was  not  practical  or  wise  to  box  or  cover  over  the  cross 
wires  in  an  interlocking  switching  plant,  and  that  it  was 
the  prevailing  custom  among  the  leading  railroads  of  the 
country  to  have  such  wires  exposed.  On  the  contrary,  ap- 
pellee introduced  evidence  to  the  effect  that  proper  con- 
struction demanded  the  wires,  at  the  place  where  they 
turned  to  cross  the  track,  should  have  been  covered  or 
boxed,  so  as  to  prevent  persons  going  along  beside  the  track 
from  tripping  over  them.  Expert  witness  Dunham  who  tes- 
tified for  appellant,  stated  that  on  the  Illinois  Central  Rail- 
road there  are  places  where  such  wires  are  covered;  that 
these  places  are  street  and  highway  crossings  and  where 
pipes  or  wires  pass  directly  in  front  of  a  station  platform; 
that  a  bridge  could  be  placed  over  the  wires,  but  that  any 
covering  of  the  wires  is  objectionable,  and  if  they  are  cov- 
ered for  any  considerable  distance  the  covering  interfered; 
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that  whether  there  should  be  bridges,  depended  entirely 
upon  the  local  conditions.  It  thus  appears  that  while  there 
was  a  conflict  in  the  evidence  upon  the  question  as  to 
whether  covering  the  semaphore  wires  for  a  long  distance 
was  practicable  and  consistent  with  their  proper  operation, 
yet  it  may  fairly  be  deduced  from  the  evidence  on  both 
sides  that  the  wires  may  be  covered  for  short  distances 
without  interfering  with  their  operation.  Whether  or  not 
the  failure  of  appellant  to  cover  the  wires  at  the  point 
where  appellee  tripped,  was  negligence  under  all  the  cir- 
cumstances of  this  case,  was  a  question  of  fact  for  the  jury. 
We  may,  however,  say  that  it  appears  to  us  from  the 
proofs,  including  an  inspection  of  the  photograph  in  the 
record,  that  the  jury  could  not  reasonably  do  otherwise 
than  find  appellant  guilty  of  negligence  in  maintaining  said 
wires  at  the  place  where  appellee  was  injured,  in  their  ex- 
posed condition  after  the  stub  track  or  switch  was  estab- 
lished. 

That  the  coupling  appliance  which  appellee  was  using 
at  the  time  he  was  injured  was  defective,  is  unquestioned. 
The  car  to  which  it  was  attached  was  put  in  the  train  in 
the  night  time  at  Cypress,  a  place  where  appellant  kept  a 
regular  car  inspector  and  car  repairer,  and  it  is  immaterial 
that  such  car  belonged  to  another  company  than  appellant. 
In  Sack  v.  Dolese,  35  111.  App.  636,  it  is  stated  :  "The  rule 
is  well  settled  that  the  employer  is  bound  to  use  diligence 
in  providing  and  maintaining  safe  machinery  and  instru- 
mentalities to  be  handled  by  the  employes  and  that  in  the 
operation  of  cars,  a  most  efficient  and  perhaps  necessary 
method  of  discharging  that  duty  is  to  maintain  a  careful 
system  of  inspection,  to  see  that  the  necessary  appliances 
in  use  thereon  are  in  good  order,  and  sufficient  to  answer 
the  purposes  for  which  they  are  intended.  *  *  *  That 
the  same  rule  of  reasonable  care  with  reference  to  proper 
machinery  and  inspection,  applies  in  the  case  of  cars  be- 
longing to  other  persons,  which  the  servant  is  required  to 
operate  in  the  course  of  the  master's  business,  as  governs 
when  the  cars  are  owned  and  provided  by  the  master  him- 
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self."  It  was  for  the  jury  to  say  whether,  under  the  cir- 
cumstances of  the  case,  the  uncoupling  appliance  was  un- 
safe and  whether  appellant  was  negligent  in  its  use. 

Was  the  risk  of  danger  which  might  occur  to  appellee  by 
reason  of  the  wires  one  which  he  assumed  as  an  employee 
of  appellant  ? 

In  C.  &  E.  L  R.  R.  Co.  v.  Hines,  132  III.  161,  which  was 
a  suit  for  damages,  resulting  from  the  death  of  a  switch- 
man who,  while  engaged  in  coupling  cars,  caught  his  foot 
between  two  ties  of  a  sidetrack,  fell  and  was  run  over,  the 
court  said  in  the  course  of  the  opinion :  "The  burden  of 
furnishing  safe  machinery,  appliances,  surroundings,  etc.,  is 
upon  the  master,  and  while  the  master  is  not  to  be  held 
liable  for  defects  and  dangers  of  which  the  servant  is  fully 
informed,  yet  the  servant  is  authorized  to  rely  upon  the  acts 
of  the  master  in  that  respect,  and  is  under  no  primary 
obligation  to  investigate  and  test  the  fitness  and  safety  of 
the  machinery,  surroundings  etc.,  in  the  absence  of  notice 
that  there  is  something  wrong  in  that  respect.  *  *  * 
And  necessarily  much  more  is  the  servant  entitled  to  assume 
that  his  master  has  furnished  him  with  suitable  and  safe 
materials,  machinery  and  surroundings,  and  relieved  him  of 
investigation  and  inquiry  in  that  regard,  where,  as  in  the 
present  instance,  the  performance  of  his  duties  requires 
constancy  of  attention  to  other  matters.  A  man  whoso  at- 
tention is  constantly  directed  to  moving  cars  and  their 
coupling  and  uncoupling,  cannot  possibly  give  much  atten- 
tion to  the  ties,  switch-bars,  etc.,  over  which  he  may,  from 
time  to  time,  have  to  pass." 

But  it  is  contended  that  appellee  assumed  the  risk  of  any 
injury  which  might  occur  to  him  by  reason  of  the  existence 
of  the  semaphore  wires,  for  the  reason  that  their  location 
was  known  to  him  and  that  the  dangers  were  obvious.  It 
is  true  that  appellee  had  passed  over  the  ground  between 
the  water  tank  and  Tamras  at  previous  times,  but  on  these 
occasions  he  walked  between  the  rails  and  as  the  wires  were 
sunk  beneath  the  ties,  they  did.  not  offer  any  obstruction. 
On  the  night  he  was  injured  he  was  performing  a  duty  out 
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of  his  usual  line,  but  which  became  necessary  on  account  of 
the  illness  of  one  of  his  brake  men.  He  was  compelled  to 
walk  along  beside  the  cars  by  reason  of  the  defective  coup- 
ling appliance  and  with  his  mind  intent  upon  his  work,  he 
was  tripped  and  thrown  down  by  wires  maintained  by  ap- 
pellant in  an  exposed  condition.  Under  such  circumstan- 
ces, we  cannot  say,  as  a  matter  of  law,  that  appellee's  in- 
juries were  caused  by  a  risk  which  he  assumed.  Chicago  & 
Alton  Kailroad  Company  v.  Howell,  109  111.  App.  546  (208 
111.  155);  Illinois  Terminal  Railroad  Company  v.  Thomp- 
son, 112  111.  App.  463. 

Counsel  for  appellant  complain  specially  of  the  action  of 
the  court  in  refusing  to  direct  a  verdict  for  defendant  on  the 
fourth  count  of  the  declaration,  it  being  alleged  there  was 
a  variance  between  that  count  and  the  proof  given  to  sup- ' 
port  it,  for  the  reason  that  the  cause  of  injury  set  forth  in 
that  count  was  a  defective  and  unsafe  coupling  appliance 
attached  to  the  car  which  appellee  was  endeavoring  to  set 
out  on  the  stub  track,  while  the  proof  showed  that  the  ap- 
pliance was  not  on  the  car  sought  to  be  set  out,  but  on  the 
car  next  to  it.  The  count  averred  that  it  was  the  duty  of 
the  defendant  to  use  all  reasonable  care  to  furnish  plaintiff 
cars  with  safe  appliances,  brakes,  rods,  chains  and  coup- 
lings; that  it  failed  to  do  so,  but  on  the  contrary  carelessly 
and  negligently  furnished  cars  with  defective  appliances, 
brakes,  rods,  chains  and  couplings,  which  he  was  required 
to  handle  in  setting  out  said  car  on  said  stub  track.  Then 
follows  an  allegation  in  regard  to  the  acts  of  appellant  in 
setting  out  the  car  which  apparently  refers  to  the  car  which 
was  being  set  out  as  the  one  which  had  the  defective  appli- 
ances and  couplings. 

It  does  not  appear  from  the  evidence  that  defendant  was 
surprised  by  proof  that  the  defective  appliances  were  on 
the  car  other  than  that  which  was  being  set  out  or  that 
his  defense  was  affected  in  any  way  by  such  proof.  The 
evidence  bearing  upon  the  question  of  the  defective  coup- 
ling was  not  objected  to  when  offered  on  the  trial  by  appellee, 
and  the  fact  that  the  appliance  was  on  the  third  instead  of 
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the  second  car,  does  not  appear  to  us  to  affect  the  merits  of 
the  case. 

We  are  therefore  of  opinion  that  the  variance,  if  there 
was  any,  was  not  a  material  one,  but  even  if  it  had  been 
so  material  as  to  have  justified  the  court  in  giving  the  in- 
struction, yet  as  there  was  evidence  to  support  the  other 
counts  of  the  declaration,  the  refusal  of  the  court  to  give 
the  instruction  could  not  warrant  us  in  reversing  the  judg- 
ment. 

In  C,  W.  &  V.  Coal  Co.  v.  Moran,  210  111.  9,  where  instruc- 
tions were  offered  by  the  defendant  and  refused,  severally 
stating  that  plaintiff  could  not  recover  under  each  count,  it 
was  said  by  the  court:  u There  was  no  evidence  tending  to 
sustain  the  fourth  and  fifth  counts,  but  the  first  three  counts 
each  stated  a  good  cause  of  action,  and  there  was  evidence 
tending  to  sustain  them.  The  court  might  properly  have 
given  the  instructions  relating  to  the  fourth  and  fifth  counts, 
but  inasmuch  as  the  first  three  counts  each  stated  a  cause 
of  action  and  the  evidence  was  applicable  to  them,  the  re- 
fusal of  the  instructions  as  to  the  fourth  and  fifth  is  not 
ground  for  reversal." 

Counsel  for  appellant  also  complains  that  the  fourth 
count  could  not  be  sustained  for  the  reason  that  the  coup- 
ling appliance  was  in  no  sense  the  proximate  cause  of  ap- 
pellee's injury.  It  is  true  that  the  exposed  wires  caused 
appellee  to  trip  and  their  existence  was  a  concurring  cause 
in  producing  the  injury,  yet  it  was  a  proper  question  to  be 
submitted  to  the  jury  whether  the  defective  condition  of 
the  coupler  was  not  also  an  efficient  cause  of  the  injury. 
N.  Chicago  St.  Ry.  Co.  v.  Dudgeon,  83  111.  App.  528. 

Appellant  complains  of  appellee's  third  instruction,  which 
was  given  with  the  object  of  instructing  the  jury  as  to  the 
rules  governing  in  case  the  jury  found  that  appellant  had 
provided  a  car  with  defective  chains  and  couplings  to  be 
used  by  appellee  in  the  performance  of  his  duties  and  that 
such  chains  and  couplings  were  dangerous,  on  the  ground 
that  there  was  no  evidence  whatever  that  the  chains  and 
couplings  were  either  defective  or  dangerous.     There  was 
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abundance  of  evidence  in  the  record  tending  to  show  that 
the  chains  and  coupling  were  defective  and  that  the  use  of 
them  was  dangerous,  and  had  there  not  been  evidence  upon 
the  subject,  appellant  would  have  been  in  no  condition  to 
complain  for  the  reason  that  its  twelfth  instruction  covered 
the  same  phase  of  the  case. 
The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Andrew  Lohr  Bottling  Company  v.  Thomas  Ferguson. 

1.  Architect's  certificate— building  contract  with  respect  to, 
construed.  A  particular  clause  of  a  building  contract  set  forth  in  the 
opinion,  held,  not  clearly  to  show  that  payment  for  the  work  done  was 
only  to  be  made  ten  days  after  the  furnishing  of  an  architect's  cer- 
tificate. 

2.  Architect's  certificate— when  waived  as  condition  precedent  to 
payment.  The  furnishing  of  an  architect's  certificate  ten  days  prior  to 
payment  is  waived  where  payment  without  presenting  the  certificate 
has  been  demanded  and  refused  upon  other  specified  grounds  than  that 
failing  to  supply  the  certificate. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Alexander 
County;  the  Hon.  William  N.  Butler,  Judge,  presiding.  Heard  in 
this  court  at  the  February  term,  1905.  Affirmed.  Opinion  filed  Sep- 
tember 8,  1905. 

Lansden  &  Leek  and  David  S.  Lanbdkn,  for  appellant. 

Reed  Green  and  Gilbert  &  Gilbert,  for  appellee, 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  an  action  in  assumpsit  on  a  written  contract  for 
the  erection  of  a  factory  building  in  the  city  of  Cairo  Illi- 
nois, entered  into  by  appellant  with  appellee. 

The  first  count  of  the  declaration  filed  by  appellee,  de- 
clared on  the  contract  and  there  were  also  a  count  upon  a 
quantum  meruit  and  a  common  indebitatus  count.  A  plea 
for  the  general  issue  was  filed  by  appellant  and  there  was 
a  stipulation  signed  by  the  attorneys  for  the  respective 
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parties,  providing  that  all  objections  to  the  declaration  were 
waived  and  all  competent  and  proper  evidence  to  prove  ap- 
pellee's case  might  be  introduced  under  the  declaration, 
and  also  that  appellant,  under  the  plea  of  the  general  issue, 
might  introduce  any  proper  and  competent  evidence,  the 
same  as  though  special  pleas  had  been  filed. 

The  contract  price  to  be  paid  appellee  for  the  construction 
of  the  building  was  $19,385,  which  was  to  be  paid  in  six  in- 
stallments, of  different  amounts. 

In  the  special  count  of  his  declaration,  appellee  admits 
that  the  first  four  installments  and  one-half  of  the  fifth  had 
been  paid.  He  seeks  to  recover  the  balance  of.  the  fifth, 
amounting  to  $2,000,  and  all  of  the  last  payment.  He  also 
charges  for  certain  extras  added  and  gives  credit  for  certain 
things  omitted  and  some  material  furnished  by  appellant 
and  claims  a  balance  to  be  due  him  of  $5,120.41  and  in- 
terest. 

Appellant  complains  that  the  suit  was  prematurely 
brought  because  a  certificate  that  the  building  was  free 
from  mechanics'  liens  and  other  claims,  was  not  furnished 
ten  days  prior  to  its  commencement,  such  certificate  be- 
ing in  fact  furnished  only  two  days  before;  that  the  ver- 
dict was  manifestly  against  the  weight  of  the  evidence, 
which  appellant  claims  showed  the  building  was  not  com- 
pleted in  substantial  compliance  with  the  contract;  and 
that  there  was  error  in  the  giving  of  certain  instructions 
for  appellee  and  in  the  modification  and  refusal  of  others 
offered  by  appellant.  The  provision  in  the  contract  con- 
cerning the  certificate  of  freedom  from  liens  and  claims, 
is  as  follows :  "  The  balance  of  $3,877  to  be  paid  within 
ten  days  after  the  building  is  completed  and  finished,  ac- 
cording to  the  plans  and  specifications,  in  a  good,  true  and 
workmanlike  manner,  and  to  the  satisfaction  of  the  said 
architects,  and  after  a  satisfactory  certificate  has  been  ob- 
tained to  the  effect  that  the  estate  or  building  upon  .or  for 
which  the  work  is  done,  is  at  present  time,  when  payment 
is  made,  free  from  all  mechanics'  liens  and  other  claims 
chargeable  upon  said  building  or  estate  incurred  by  the 
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party  of  the  first  part."  While  it  is  true  that  the  contract 
provides  that  the  payment  is  not  to  be  made  until  ten  days 
after  the  building  is  completed  and  finished,  yet  it  is  not 
clear  from  the  reading  of  the  contract,  that  the  ten  days' 
limit  was  also  to  apply  to  the  furnishing  of  the  certificate, 
but  it  might  reasonably  bo  inferred  that  the  certificate  of 
freedom  from  liens  and  claims  could  be  furnished  appellant 
at  any  time  after  the  completion  of  the  building  and  prior 
to  demand  for  payment.  The  building  appears  to  have 
been  completed  about  April  28,  1902,  while  this  suit  was 
not  commenced  until  April  30, 1903,  so  there  is  no  question 
that  a  sufficient  time  had  not  elapsed  between  the  comple- 
tion of  the  building  and  the  bringing  of  the  suit,  but  the 
certificate  of  freedom  from  liens  was  not  furnished  by  the 
architects  until  two  days  prior  to  the  bringing  of  the  suit. 
However,  even  if  appellant's  contention  that  by  the  terras 
of  the  contract  the  certificate  was  to  be  furnished  ten  days 
before  the  last  installment  was  due  be  conceded,  such  con- 
dition was  waived  by  appellant.  On  several  occasions  be- 
fore suit  was  brought,  Mr.  Becker,  president  of  the  appel- 
lant company,  refused  to  pay  appellee  the  balance  due  on 
the  contract,  and  based  his  refusal  on  appellee's  alleged 
failure  to  construct  the  building  in  accordance  with  the 
contract  and  not  on  his  failure  to  obtain  such  certificate 
and  at  the  time  the  certificate  was  delivered  to  Mr.  Becker 
two  days  before  suit  was  brought,  he  announced  that  he 
would  not  pay  the  bill.  Such  facts  were  sufficient  to  consti- 
tute a  waiver  of  the  condition.  Supreme  Lodge  v.  Meister, 
204  111.  527;  Downey  v.  O'Donnell,  92  111.  559;  Williams- 
burg City  Fire  Ins.  Co.  v.  Cary,  83  111.  453. 

Appellant  contends  that  under  appellee's  declaration,  he 
should  not  be  permitted  to  show  a  waiver  of  the  condition 
in  regard  to  the  certificate.  The  stipulation  in  regard  to 
the  pleadings  above  set  forth,  was,  however,  sufficiently 
broad  to  permit  appellee  to  introduce  evidence  of  and  rely 
upon  the  waiver. 

The  claim  of  appellant  that  the  building  was  not  com- 
pleted in  substantial  compliance  with  the  contract,  is  based 
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upon  alleged  imperfections  of  material  and  construction 
covering  many  parts  of  the  building  and  including  the 
concrete  floor,  imperfect  construction  of  mortar-joints  in 
front  wall,  failure  to  furnish  pressed  brick  of  proper  size 
and  color  and  to  lay  the  same  properly,  absence  of  reliev- 
ing arches,  imperfect  iron  work  and  failure  to  provide 
cartain  joists,  girders  and  other  timbers  of  size  provided  for 
by  the  contract  The  evidence  upon  these  points  was 
voluminous  and  conflicting,  but  from  a  careful  considera- 
tion of  the  same  we  are  of  opinion  the  jury  was  warranted 
in  finding  that  the  building  was  constructed  substantially 
according  to  contract,  except  so  far  as  appellee  was  relieved 
from  performance  of  certain  parts  of  the  contract  by  the 
use  of  different  material  or  different  mode  of  construction 
with  the  knowledge  and  consent  of  appellant  or  under  the 
direction  of  the  architect.  By  the  terms  of  the  contract 
appellee  covenanted  "  to  perform  the  whole  of  this  agree- 
ment in  the  best  and  most  substantial  and  workmanlike 
manner  subject  to  the  direction  from  time  to  time  and  to 
the  satisfaction  of  the  said  architects ;"  also  that  "  should 
any  dispute  arise  respecting  the  true  construction  and 
meaning  of  the  drawings  and  specifications,  the  same  shall 
he  decided  by  the  architects,  and  their  decision  shall  be 
final  and  conclusive;"  also  that  appellee  was  "  to  procure 
certificate  of  payment  from  the  architects."  The  specifi- 
cations declared  that  "in  any  and  all  cases  of  discrepancy 
in  figures,  the  matter  shall  be  immediately  submitted  to 
the  architects  for  their  decisions ;"  and  also  provided  for 
submitting  questions  of  changes  in  the  plans,  substitution 
of  new  material  and  other  matters  to  the  architects  for 
their  decision.  Messrs.  Kelley  and  Kusener  were  the  archi- 
tects, and  Mr.  Kusener  appears  to  have  been  directly  in 
charge  of  the  work.  He  furnished  the  certificates  of  pay- 
ment for  all  the  payments  except  the  last  one,  and  when 
appellee  applied  for  this  one  Kusener  said  he  could  not 
furnish  it,  because  he  did  not  know  the  credits  appellant 
would  give  appellee  for  extra  work.  All  the  certificates 
were  paid,  except  the  fifth  one,  by  Mr.  Becker,  the  presi- 
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dent  of  appellant.  The  certificate  for  the  fifth  was  pre- 
sented Becker  February  20, 1902,  and  in  April  following  he 
paid  appellee  $2,000  and  promised  to  pay  him  the  balance 
shortly  afterwards  but  failed  to  do  so.  Early  in  May,  1902, 
Kusener  made  a  careful  examination  of  the  work  and  found 
the  building  practically  completed,  but  that,  there  were  a 
few  things  of  minor  importance  not  yet  finished,  and  a  few 
plaoes  where  the  workmanship  did  not  quite  come  up  to  the 
standard,  but  that  they  were  of  little  or  no  consequence  and 
did  not  affect  the  value  of  the  building  or  impair  its  strength 
or  durability.  He  made  a  report  of  this  examination  on 
May  17,  1902,  and  sent  the  same  to  Mr.  Becker  but  got  no 
reply.  Later,  on  May  29,  1902,  Kusenef  again  notified  ap- 
pellant in  writing  that  most,  if  not  all,  of  the  unfinished 
work  mentioned  in  his  report  of  May  17th,  had  been  attended 
to  and  completed ;  that  Ferguson  wished  a  settlement  and 
that  there  was  no  reason  for  delaying  the  acceptance  of  the 
building  and  suggested  that  a  day  be  appointed  for  settle- 
ment. No  reply  was  made  to  the  letter,  and  no  meeting 
for  settlement  had.  Afterwards  on  April  2, 1903,  Kusener 
made  the  following  certificate  of  the  completion  of  the 
work,  which  was  served  on  Mr.  Becker  two  days  prior  to 
the  day  the  suit  was  brought,  to- wit : 

"  Cairo,  III.,  April  2nd,  1903. 
To  the  Andrew  Lohr  Bottling  Company  and  all  Others 

Whom  this  may  Concern  : 

This  is  to  certify  that  Thomas  Ferguson  has  completed 
and  finished  according  to  plans  and  specifications  and 
changes  made  by  agreement  between  the  Andrew  Lohr 
Bottling  Company  and  the  said  Thomas  Ferguson  in  a  good, 
true  and  workmanlike  manner  and  to  the  satisfaction  of 
us,  the  architects,  the  building  which  the  said  Thomas 
Ferguson  agreed  to  erect  under  agreement  of  date  of  Oc- 
tober 1st,  1901,  between  the  said  Ferguson  and  the  Andrew 
Lohr  Bottling  Company  for  the  said  Andrew  Lohr  Bottling 
Company,  and  that  the  said  building  is  free  from  all  me- 
chanics' liens  and  other  claims  chargeable  upon  the  build- 
ing or  estate  of  the  Andrew  Lohr  Sottling  Company  in- 
curred by  the  said  Thomas  Ferguson. 

Kelly  &  Kusener, 
Architects." 
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We  are  of  opinion  that  under  the  terms  of  the  contract 
the  architects'  decision  was  final  as  to  the  fulfillment  of  the 
same  and  that  as  they  accepted  the  building  as  substan- 
tially complying  with  the  contract  appellant  was  bound 
thereby;  that  the  acceptance  by  the  architects,  must  be 
taken  as  the  acceptance  of  the  appellant. 

The  court  gave  twenty-eight  instructions  for  appellee 
and  twenty-seven  for  appellant,  as  offered  by  them.  Seven 
additional  instructions  were  also  given  for  appellant  with 
slight  modifications.  These  instructions  covered  and  re- 
covered every  phase  of  the  case  and  while  there  are  some 
minor  imperfections  in  them,  they,  upon  the  whole,  stated 
with  substantial  correctness,  the  law  governing  the  same. 

The  judgment  of  the  court  below  will  be  affirmed. 


Mobile  &  Ohio  Railroad  Company  ?.  Catherine   Healy, 
Administratrix. 

1.  Verdict— when  set  aside.  A  verdict  will  be  set  aside  on  appeal 
as  against  the  greater  weight  of  the  evidence  where  it  is  so  manifestly 
contrary  to  the  same  as  to  justify  the  conclusion  that  it  must  have  been 
the  result  of  prejudice,  passion,  sympathy  or  mistake. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Ap- 
peal from  the  City  Court  of  East  St.  Louis;  the  Hon.  W.  J.  N.  Moykes, 
Judge,  presiding.  Heard  in  this  court  at  the  August  term,  1904.  Re- 
versed and  remanded.    Opinion  filed  September  8, 1905. 

Lansden  &  Leek  and  George  A.  Cbow,  for  appellant. 

M.  Millard  and  F.  0.  Smith,  for  appellee. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  is  a  suit  in  case  by  Catherine  Healy,  as  adminis- 
tratrix of  the  estate  of  William  Healy,  deceased,  against 
the  Mobile  and  Ohio  Eailroad  Company.  The  declaration, 
which  consisted  of  one  count,  alleged  that  said  deceased 
was  in  the  employ  of  defendant  as  a  switchman  in  its 


276  Appellate  Courts  of  Illinois. 

Vol.  122.]  M.  &  O.  R.  R.  Co.  v.  Healy. 

yards;  that  defendant  negligently  allowed  two  of  its  rail- 
way tracks  to  be  without  sufficient  space  between  the  same 
for  the  reasonably  safe  and  convenient  switching  and  hand- 
ling of  cars  thereon  and  negligently  had  and  allowed  the 
door  of  a  certain  car  standing  on  one  of  said  tracks  to  be 
open  and  project  into  the  space  between  said  tracks,  by 
means  whereof  the  said  William  Healy  in  his  lifetime 
while  then  an£  there  performing  his  said  services  between 
said  tracks,  with  due  care  and  diligence,  unavoidably  struck 
and  collided  with  said  door  of  the  car  left  standing  and 
placed  as  aforesaid  and  was  then  and  there  thrown  and 
knocked  to  the  ground,  receiving  injuries  which  caused  his 
death. 

Defendant  filed  a  plea  to  the  jurisdiction  of  the  court,  to 
which  the  court  sustained  a  demurrer  and  afterwards  filed 
a  plea  of  the  general  issue.  There  was  a  judgment  in  favor 
of  the  plaintiff  for  $1,999,  and  the  defendant  appealed. 

This  case  has  been  in  this  court  twice  before  on.  appeal  and 
on  each  occasion  was  reversed  and  remanded.  The  opinion 
on  the  first  appeal  is  reported  in  100  111.  App.  586,  where 
a  complete  and  satisfactory  statement  of  the  facts  and  is- 
sues in  the  case  is  made.  It  is  unnecessary  to  discuss  ap- 
pellant's claim  that  the  trial  court  erred  in  sustaining 
appellee's  demurrer  to  the  plea  to  the  jurisdiction  of  the 
court,  as  that  question  has  been  disposed  of  in  the  former 
opinion  of  this  court,  which  sustained  the  ruling  of  the 
lower  court  upon  the  demurrer* 

In  regard  to  the  charge  of  the  declaration  that  appellant 
was  guilty  of  negligence  in  allowing  two  of  its  railway 
tracks  to  be  too  close  together,  for  the  reasonably  safe  and 
convenient  switching  and  handling  of  cars  thereon,  this 
court  held,  when  the  case  was  here  for  the  first  time,  fol- 
lowing the  rule  laid  down  in  C.  &  E.  I.  R.  R.  Co.  v.  Dris- 
coll,  176  111.  330,  and  Randall  v.  B.  &  O.  R.  R.  Co.,  109  U. 
S.  478,  that  the  construction  and  proximity  of  appellant's 
tracks  in  its  railroad  yards,  were  questions  of  engineering, 
and  that  it  was  not  for  the  jury  to  say  whether  their  close- 
ness was  negligence  on  the  part  of  appellant. 
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The  principle  of  law  so  laid  down  as  applicable  to  this 
case,  was  adhered  to  on  the  second  hearing  in  this  court, 
and  when  the  case  was  again  tried  the  court  below  prop- 
erly instructed  the  jury  that  the  charge  in  the  declaration 
that  defendant  was  guilty  of  negligence  in  suffering  two  of 
its  railroad  tracks  to  be  too  close  together,  should  not  be 
considered  by  them. 

The  remaining  charge  of  negligence  and  the  only  one 
which  could  be  submitted  to  the  jury  under  the  declara- 
tion, was  the  charge  that  defendant  negligently  permitted 
the  door  of  a  car  standing  on  one  of  its  tracks,  to  remain 
open  and  project  into  the  space  between  the  tracks  where 
appellee's  intestate  was  at  work,  and  that  he  was  struck  by 
the  same  and  received  injuries  from  which  he  died.  Upon 
that  question  this  court  said,  when  the  case  was  here  the  last 
time  (109  111.  App.  531):  "After  a  careful  examination  of 
the  record,  we  are  constrained  to  hold  that  the  verdict  is 
so  manifestly  against  the  weight  and  preponderance  of  the 
evidence,  as  to  justify  the  conclusion  that  it  must  have  been 
the  result  of  prejudice,  passion,  sympathy  or  mistake"  and 
the  cause  was  reversed  and  remanded  for  an  error  in  one  of 
appellee's  instructions,  and  for  the  further  reason  that  the 
verdict  was  manifestly  against  the  weight  of  the  evidence. 

At  the  last  trial  of  the  court  below,  by  stipulation  be- 
tween the  parties,  the  testimony  of  the  witnesses  examined 
at  the  preceding  trial,  was  read  in  evidence  from  the  bill  of 
exceptions  filed  on  the  occasion  of  the  last  preceding  ap- 
peal, and  in  addition  there  was  the  testimony  of  two  other 
witnesses  examined  on  behalf  of  appellee  and  four  on  be- 
half of  appellant  The  same  case  is  therefore  presented  to 
us  upon  the  evidence  as  that  which  was  before  us  at  the 
last  hearing,  with  the  exception  of  the  testimony  of  the  six 
new  witnesses.  It  is  unnecessary  for  us  to  discuss  the  ad- 
ditional testimony  further  than  to  say  that  its  effect  upon 
the  whole  was  to  strengthen  the  defense  made  by  appel- 
lant The  language  of  this  court  in  regard  to  the  weight 
of  the  evidence,  therefore,  applies  with  even  greater  force 
to  the  present  case.    In  fact  the  verdict  at  the  last  trial 
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was  so  manifestly  against  the  overwhelming  weight  and  pre- 
ponderance of  the  evidence  as  necessarily  to  lead  us  to  the 
same  conclusion,  in  reference  to  it,  that  we  reached  when 
the  case  was  last  before  u&  Under  such  circumstances, 
following  the  rule  laid  down  in  the  last  opinion  filed  in  this 
case,. and  previously  enunciated  by  this  court  in  the  case  of 
St.  Louis  National  Stock  Yards  v.  Godfrey,  101  111.  App. 
40,  it  was  the  duty  of  the  lower  court  to  set  aside  the  ver- 
dict and  award  a  new  trial. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Baltimore  &  Ohio  Southwestern  Railroad  Company  v, 
William  Arnold. 

1.  Assumed  risk— when  doctrine  of,  applies.  Where  a  servant  aban- 
dons the  usual  and  safe  way  of  doing  his  work  and  experiments  with  a 
different  mode  and  one  which  might  at  any  moment  become  danger- 
ous, he  is  held  to  have  assumed  the  risk  incident  to  the  method  adopted 
by  him. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Marion  County;  the  Hon.  Truman  &  Ames,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1905.  Reversed  with  finding 
of  facts.    Opinion  filed  September  8,  1905. 

L.  M.  Kagy  and  Kramer,  Kramer  &  Shaeffkb,  for  ap- 
pellant; Edward  Barton,,  of  eounsel. 

0.  E.  Jennings,  Frank  F.  Noleman  and  W.  F.  Bundy, 
for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

Appellee  was  injured  on  August  13,  1903,  by  having  his 
foot  caught  between  the  bumpers  of  two  cars  of  appellant, 
composing  part  of  a  work  train,  and  brought  this  suit 
against  appellant  in  the  Circuit  Court  of  Marion  County, 
for  damages. 
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The  declaration  contained  four  counts,  the  second  of 
which  was  withdrawn  by  appellee  after  the  evidence  was 
all  in.  The  first  count  charged,  that  while  appellee  was 
attempting  to  get  upon  said  work  train,  pursuant  to  the 
orders  of  the  section  foreman,  using  due  care  and  caution 
for  his  own  safety,  appellant  negligently  and  carelessly, 
without  warning  to  appellee,  violently  moved  the  en- 
gine and  cars  of  the  said  train  and  by  means  thereof  the 
right  foot  of  appellee  was  caught  between  the  dead  wood 
iron  plates  and  bumpers  of  two  of  the  cars  and  injured. 
The  third  count  charges  appellant  with  negligently  and 
carelessly  moving  the  engine  and  train  with  great  violence, 
thereby  causing  the  cars  to  bump  together  while  appellee, 
in  attempting  to  board  one  of  the  cars  in  accordance  with 
the  orders  of  his  section  foreman,  was  in  a  position  of  peril; 
and  the  fourth,  that  it  was  the  duty  of  appellant,  while  ap- 
pellee and  the  other  workmen  were  attempting  to  get  upon 
said  train,  to  keep  the  same  motionless  and  still  until  they 
should  get  upon  the  cars. 

On  the  morning  of  th6  day  above  mentioned,  appellant 
had  a  work  train  with  a  crew  of  men  engaged  in  hauling 
dirt  and  filling  in  its  road  bed  a  short  distance  east  of 
Salem,  in  Marion  County,  at  a  place  where  a  depression  in 
the  ground  was  spanned  by  a  trestle,  the  filling  being  done 
from  both  ends  of  the  trestle.  The  dirt  was  hauled  from 
a  point  a  little  further  east  on  cars,  which  were  so  arranged 
as  to  unload  the  dirt  automatically,  by  means  of  dump 
boards  or  trap-doors,  when  the  cars  arrived  at  the  proper 
place.  The  train  was  operated  by  an  engineer,  fireman  and 
two  brakemen.  Some  of  the  dirt  in  the  cars  would  fail  to 
go  out  when  the  dump  boards  or  trap-doors  were  opened 
and  men  were  required  to  go  upon  the  cars  and  shovel  the 
dirt  out  to  complete  the  work  of  unloading.  This  work 
was  done  by  an  "extra  gang  "  of  men  some  thirty  in  num- 
ber, who  were  working  under  the  direction  of  a  section 
foreman,  named  Russell,  who  also  directed  the  movements 
of  the  train.  Appellee  who  was  at  the  time  about  forty- 
six  years  of  age,  was  one  of  the  extra  men  and  it  was  his 
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duty  to  help  others  unload  the  cars  and  while  the  train 
was  gone  for  another  load  to  assist  them  in  grading  and 
leveling  down  the  dirt  which  had  already  been  dumped. 
Each  car  was  equipped  with  two  iron  stirrups,  one  on  each 
side  of  the  car  near  the  end  at  diagonal  corners.  Above 
each  stirrup  on  the  side  of  the  car  was  a  hand-hold  consist- 
ing of  an  iron  rod  about  eight  inches  long  extending  up 
and  down  the  car.  At  each  of  said  corners  there  was 
also  another  hand-hold  located  on  the  end  of  the  car,  con- 
sisting of  an  iron  rod  of  the  same  length,  placed  horizontally 
on  the  car.  Extending  across  the  end  of  each  car  was  what 
was  called  the  end  sill,  which  was  on  a  level  with  the  bot- 
tom of  the  bed,  was  outside  of  the  end  gate  of  the  car,  and 
was  some  six  or  eight  inches  in  width.  In  mounting  a  car 
by  means  of  these  appliances,  a  workman  would  first  place 
his  foot  in  the  stirrup,  then  take  hold  of  the  hand-hold  at 
the  side  of  the  car  and  step  up  on  the  end  of  the  sill  at  the 
corner  of  the  car,  and  either  step  on  the  next  hand-hold  and 
then  over  into  the  car,  or  step  over  into  the  car  directly 
from  the  end  sill.  From  the  center  of  the  end  sill,  extended 
two  blocks  of  wood  about  twelve  inohes  in  length,  six  inches 
wide  and  four  inches  apart,  called  dead  woods.  On  the  end 
of  the  dead  woods  were  iron  plates  and  underneath  them 
were  the  drawheads  and  couplers  of  the  cars.  Appellee  had 
been  engaged  in  this  work  some  two  days  before  he  was 
injured  and  had  worked  as  a  member  of  an  extra  gang  on 
the  same  road,  engaged  in  shoveling  cinders  out  of  cars 
for  eighteen  days,  about  two  months  previous.  On  the 
morning  in  question  the  engine  came  from  the  east,  push- 
ing eleven  cars  of  dirt  and  stopped  with  the  west  portion  of 
the  train  extending  over  the  unfilled  part  of  the  trestle  and 
the  engine  with  the  east  three  cars  over  the  fill  where  the 
men  were.  The  men  were  about  equally  divided  in  number 
on  the  two  sides  of  the  train,  appellee  being  on  the  north 
side.  The  foreman  ordered  them  on  the  cars,  telling  them 
to  hurry  up  and  get  out  of  the  way  of  the  local,  which  was 
another  train  then  nearly  due.  Appellee  went  in  between 
the  third  and  fourth  cars  to  get  onto  the  third  car.     He  laid 
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his  shovel  on  the  end  sill  on  the  right  band  side,  placed  one 
band  on  the  sill  of  each  car  and  swung  himself  up  on  to  the 
dead  wood,  picked  up  his  shovel  and  was  straightening  him- 
self up  with  one  foot  resting  on  the  bumper  of  each  car 
some  twelve  or  fourteen  inches  apart,  when  the  train 
moved,  he  lost  his  balance  and  bis  right  foot  slipped  down 
between  the  dead  woods  and  as  the  cars  came  together,  it 
was  caught  and  severely  injured. 

A  number  of  reasons  were  assigned  by  appellant  for  the 
reversal  of  the  judgment  in  this  case,  but  we  consider  it 
unnecessary  to  discuss  any  of  them,  except  that  which  re- 
fers to  the  question  whether  appellee  was  guilty  of  con- 
tributory negligence  in  bringing  about  the  injury  of  which 
he  complains.  Admitting  that  the  foreman  ordered  the 
train  to  be  started  at  the  time  in  question,  and  that  the  en- 
gineer and  fireman  failed  to  ring  the  bell  or  blow  the 
whistle  as  a  warning  prior  to  starting  the  train,  questions 
which  are  in  dispute  and  about  which  there  is  a  conflict  of 
evidence,  yet  those  facts  would  not  relieve  appellee  from 
the  use  of  ordinary  care  and  caution  for  his  own  safety  in 
getting  upon  the  cars. 

It  is  undisputed  that  the  cars  were  equipped  with  stirrups 
and  handholds  for  the  purpose  of  affording  a  safe  means  of 
mounting  for  those  whose  duty  made  it  necessary  for  them 
to  board  the  cars.  Appellee  did  not  avail  himself  of  the 
ordinary  and  safe  means  provided  for  him  of  getting  upon 
the  car  but  chose  another  and  obviously  dangerous  way  of 
mounting.  The  evidence  fails  to  disclose  any  good  reason 
why  appellee  should  have  exposed  himself  to  the  unneces- 
sary hazard  of  swinging  himself  up  between  the  cars  and 
raising  himself  to  an  erect  position  with  one  foot  on  the 
dead  wood  of  each  car,  instead  of  mounting  the  car  in  the 
ordinary  way,  by  means  of  the  appliances  furnished  for 
that  purpose,  and,  under  such  circumstances,  appellant 
could  not  be  held  liable  in  damages  for  the  injuries  sus- 
tained by  him. 

The  above  doctrine  is  in  accord  with  that  laid  down  by 
this  court  under  a  similar  state  of  facts  in  the  case  of 
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Southern  Railway  Company  v.  William  Lambert,  116  111. 
App.  52,  where  it  is  said:  "Appellee  having  abandoned 
the  usual  and  safe  way  of  getting  on  the  car  and  experi- 
mented with  a  different  mode  and  one  which  might  at  any 
moment  become  dangerous,  must  be  held  to  have  assumed 
the  risk  incident  to  the  method  employed  by  him.  Abend 
v.  T.  H.  &  I.  R.  R.  Co.,  Ill  111.  202;  Homersky  v.  Winkle 
Terra  Cotta  Co.,  178  III.  562;  Wabash  R.  R.  Co.  v.  Propst, 
92  111.  App.  485.  '  A  party  has  no  right  to  knowingly  ex- 
pose himself  to  danger  and  then  recover  damages  for  an 
injury  which  he  might  have  avoided  by  the  use  of  reason- 
able precaution.'  Lovenguth  v.  City  of  Bloomington,  71 
111.  238;  North  Chicago  St.  R.  R.  Co.  v.  Cossar,  203  111. 
609." 
The  judgment  of  the  Circuit  Court  will  be  reversed. 

Reversed,  with  finding  of  fact*. 

Finding  of  ultimate  facts,  to  be  incorporated  in  the  judg- 
ment of  the  court: 

We  find  that  appellee  was  not,  at  the  time  he  received 
the  injuries  complained  of  in  this  case,  in  the  exercise  of 
ordinary  care  for  his  own  safety,  and  that  his  negligence 
contributed  to  bring  about  his  injuries. 


City  of  Alton,  et  aL,  v.  Richard  Eck. 

1.  Bill  of  exceptions— what  does  not  constitute.  A  purported  bill 
of  exceptions,  which,  however,  does  not  appear  to  have  been  signed  by 
the  judge  and  which  does  not  show  either  by  itself  or  by  the  certificate 
of  the  clerk  making  up  the  record  that  it  was  ever  filed  in  the  court 
which  heard  the  cause,  does  not  constitute  a  bill  of  exceptions. 

2.  Bill  of  exceptions— when  absence  of,  will  result  in  affirmance. 
Where  there  is  no  bill  of  exceptions  in  the  cause,  the  judgment  will  be 
affirmed  where  no  questions  of  law  are  raised  which  may  be  considered 
upon  the  remainder  of  the  record. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  City  Court 
of  Alton;  the  Hon.  Alexander  W.  Hope,  Judge,  presiding.  Heard  in 
this  court  at  the  February  term,  1905.  Affirmed.  Opinion  filed  Septem- 
ber 8, 1905. 
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John  F.  McGinnis,  for  appellants. 
John  J.  Brenholt,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

Richard  Eck,  appellee  in  this  suit,  was  driving  along 
Second  street,  in  the  city  of  Alton,  late  at  night  oh  May  14, 
1904,  when  one  of  the  wheels  of  the  wagon  in  which  he  was 
riding,  struck  a  large  stone  lying  in  the  street  and  he  was 
thrown  from  his  wagon  and  injured.  The  stone  which  the 
wheel  of  the  wagon  struck,  was  one  of  a  number  of  build- 
ing stones  which  had  been  placed  in  the  street  by  appel- 
lant, Horatio  J.  Bowman,  to  be  used  in  a  cellar  wall  which 
he  was  having  constructed  on  a  lot  near  by.  At  the  time 
appellee  was  injured,  there  was  no  danger  signal  upon  the 
stones  in  the  street,  but  it  is  claimed  by  appellants  that 
there  were  electric  lights  in  the  vicinity  which  caused  the 
stones  to  be  plainly  visible. 

Appellee  brought  suit  for  damages  against  the  city  of 
Alton  and  Bowman,  and  recovered  a  judgment  for  $500. 
An  examination  of  the  record  in  this  case  shows  that  what 
purports  to  be  the  bill  of  exceptions  is  not  signed  by  the 
trial  judge.  It  is  further  to  be  noted  that  while  the  order 
of  the  court  required  the  bill  of  exceptions  to  be  filed  by 
February  1,  1905,  there  is  nothing  in  the  record  to  show 
when,  if  ever,  the  purported  bill  of  exceptions  was  filed,  and 
the  date  of  the  certificate  at  the  end  prepared  for  the  sig- 
nature of  the  judge,  is  left  blank. 

In  the  absence  of  a  bill  of  exceptions  there  is  no  question 
raised  by  the  record  for  the  consideration  of  this  court,  and 
the  judgment  of  the  court  below  must  be  affirmed. 

We,  however,  deem  it  proper  to  say  that  we  have  exam- 
ined the  evidence  contained  in  the  purported  bill  of  excep- 
tions, and  that  the  merits  of  the  case  are  with  the  appellee. 

Affirmed. 
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William  A.  King  v.  Victoria  A.  King. 

1.  Verdict— lofte/i  not  disturbed.  A  verdict  will  not  be  disturbed  as 
against  the  weight  of  the  evidence  where  the  evidence  is  conflicting,  but 
on  the  whole  is  sufficient  to  justify  the  verdict  of  the  jury. 

Action  on  the  case  for  alienation  of  affection.  Appeal  from  the 
Circuit  Court  of  Pope  County;  the  Hon.  Warren  W.  Duncan,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1905.  Affirmed. 
Opinion  filed  September  8,  1005. 

D.  G.  Thompson  and  H.  Robert  Fowler,  for  appellant. 

\  William  H.  Moore,  Browning  &  Beames,  and  Whiteside 

&  Durfeb,  for  appellee. 

Mr.  Presiding  Justice  Higbek  delivered  the  opinion  of 
the  court. 

Appellee  brought  this  suit  against  appellant,  her  father- 
in-law,  charging  him  with  having  alienated  the  affections 
of  her  husband  and  caused  him  to  desert  and  abandon  her. 
There  was  a  verdict  against  appellant  for  $250,  for  which 
amount  judgment  was  entered  by  the  court. 

Appellant  complains  that  the  verdict  was  manifestly 
against  the  weight  of  the  evidence,  that  the  court  erred  in 
regard  to  the  instructions  and  in  admitting  certain  evidence 
for  appellee. 

Appellee,  Victoria  A.  King,  was  married  to  Esco  King 
son  of  appellant,  in  February,  1900.  For  some  six  months 
thereafter  they  lived  at  the  house  of  appellant,  with  his 
wife  and  family,  and  were  treated  as  members  of  the  family. 
Afterwards  appellant  let  them  have  another  house  upon  the 
same  farm  to  live  ip,  with  land  for  Esco  to  farm,  and  they 
occupied  that  place  until  July  15,  1901,  when  they  separ* 
ated.  After  their  removal  from  appellant's  house  the 
young  couple  appear  to  have  bad  frequent  quarrels  and 
disagreements  and  as  a  result  of  the  same,  Esco,  on  two  oc- 
casions prior  to  the  final  separation,  left  his  wife,  but  each 
time  returned  to  her  after  a  brief  absence.  At  the  time  of 
the  final  separation,  the  husband  and  wife  had  a  quarrel 
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and  he  started  to  his  father's  to  get  a  wagon  to  take  his 
belongings  away  from  the  house.  Later  on  Esco,  returned 
with  his  brother  Charles  and  appellant  and  the  three  loaded 
the  household  goods,  except  those  belonging  to  appellee, 
and  took  them  to  the  home  of  appellant.  Subsequently 
appellee  sued  her  husband  for  separate  maintenance  and 
later  on  there  appears  to  have  been  some  attempt  at  a 
reconciliation. 

Appellee  testified  that  when  they  came  after  the  furniture 
where  she  and  her  husband  were  living,  she  asked  appellant 
what  he  was  going  to  do  and  he  said  that  "Esco  just  aimed 
to  go  home  and  he  aimed  to  help  him  move  his  things 
home;*'  that  she  requested  appellant  to  leave  her  and  Esco 
alone  and  he  would  not  do  it;  that  she  got  on  her  knees  and 
begged  him  to  desist  from  removing  the  furniture,  but  that 
he  refused  and  treated  her  harshly;  that  both  she  and  Esco 
were  crying;  that  she  was  left  alone  while  they  took  the 
first  load  away  and  when  they  came  back  for  a  second  load 
she  told  appellant  she  was  sick  and  she  would  like  it  if  he 
would  let  the  things  alone  until  she  got  better;  that  her 
health  was  delicate  and  she  was  in  fact  sick  that  day  and 
that  it  was  about  five  months  before  her  child  was  born; 
that  appellant  laughed  at  her  and  said  she  was  not  sick, 
that  she  was  just  putting  on;  that  when  the  wagon  was 
loaded  appellant  compelled  her  to  get  upon  the  wagon  and 
go  over  to  his  house;  that  the  next  morning  he  brought  a 
buggy  to  the  door  and  told  her  to  get  in  and  he  would  take 
her  to  her  father's;  that  she  asked  him  to  let  her  stay  until 
she  could  see  her  husband,  but  he  refused  to  do  so;  that 
appellant  took  her  to  her  father's  home,  where  she  has 
since  lived. 

Appellee  was  corroborated  to  some  extent  by  the  testi- 
mony of  her  father,  Robert  S.  Barger,  who  testified  that  ap- 
pellant refused  to  join  with  him  in  an  attempt  to  bring  about 
a  reconciliation  and  when  asked  by  the  witness  to  assist  in 
getting  them  to  live  together  again,  said,  uNo,  I  will  not. 
It  is  no  use,  for  I  would  not  live  with  her  if  I  was  him," 
and  also  said, "  You  can  just  lay  all  the  blame  on  me  if  you 
want  to.    I  am  able  to  bear  it.    I  do  not  deny  what  I  have 
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done.  I  went  over  there  and  took  him  and  his  things  and 
brought  them  to  my  house  and  I  told  him  I  would  not  live 
with  her,  and  I  would  not." 

Appellant  contradicted  in  the  main  the  testimony  of 
appellee  as  to  what  took  place  on  the  day  of  the  separa- 
tion and  denied  the  conversation  alleged  to  have  taken 
place  between  him  and  Barger.  Appellant  also  denied  that 
he  had  ever  encouraged  or  done  anything  to  bring  about 
the  separation  between  appellee  and  her  husband.  The 
deposition  of  the  husband  Esco  King,  who  was  then  living 
in  Butler  county,  Missouri,  was  read  in  evidence  and  he 
testified  that  the  father  never  in  any  way  advised,  assisted 
or  encouraged  him  in  separating  from  bis  wife  and  that  be 
never  did  anything  to  induce  or  influence  him  to  leave  her 
but  always  advised  him  to  get  along  with  her  if  he  could, 
but  that  he  could  not 

We  conclude  from  a  consideration  of  the  evidence  in  the 
case,  that  the  married  life  of  appellee  and  her  husband 
was  not  harmonious.  That  they  were  probably  both  high 
tempered  and  that  they  had  frequent  quarrels;  that  appel- 
lant, while  not  particularly  pleased  with  the  marriage  of 
his  son,  made  some  attempt  at  first  to  adjust  their  differ- 
ences, but  that  later  on  he  came  to  have  a  feeling  of  dis- 
like for  appellee,  which  may  have  been  partly  due  to  her 
high  temper,  and  in  consequence  thereof,  he  directly  or 
indirectly  encouraged  the  separation.  While  appellee's 
treatment  of  her  husband  does  not  appear  to  have  been 
free  from  blame,  yet  that  fact  did  not  warrant  the  father 
in  interfering  and  encouraging  the  son  either  in  disliking 
or  abandoning  his  wife.  No  doubt  the  jury,  while  finding 
against  the  father,  took  into  consideration  the  fact  of  the 
frequent  quarrels  between  appellee  and  her  husband,  as  is 
shown  by  the  very  moderate  size  of  the  verdict. 

We  have  failed  to  find  any  material  error  in  the  ruling 
of  the  court  upon  questions  of  evidence  or  in  the  matter  of 
the  instructions,  and  the  evidence,  while  conflicting,  was 
sufficient  upon  the  whole  to  justify  the  verdict  of  the  jury. 

The  judgment  of  the  court  below  will  therefore  be  af- 
firmed. Affirmed, 
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The  Simmons  Hardware  Company  v.  E.  J.  Hargate,  for 
use  of  John  J.  Nelson. 

1.  Assignment  of  wages— how  power  to  fill  blanks  in,  construed. 
The  power  of  attorney  authorizing  the  assignee  to  fill  in  blanks  ob- 
tained upon  an  assignment  of  wages  is  strictly  construed  and  the  filling 
of  such  blanks  by  the  assignee  is  without  authority  unless  plainly 
granted  by  the  power. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  R.  D,  W.  Holder.  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1905.  Reversed  and  remanded.  Opinion 
filed  September  8,  1905. 

Charles  W.  Thomas  for  appellant. 

.   Keefe  &  Iro8e,  for  appellee. 

Ma.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

By  this  suit  John  J.  Nelson  sought  to  recover  from  ap- 
pellant certain  wages  said  to  be  due  E.  J.  Hargate,  an  em- 
ployee of  appellant,  by  virtue  of  an  assignment  claimed  by 
Nelson  to  have  been  made  to  him  by  Hargate. 

The  first  count  was  a  special  count  upon  the  alleged  as- 
signment and  averred  that  Hargate  was,  on  October  15, 
1902,  employed  by  appellant  at  a  salary  of  $100  a  month, 
pay&ble  on  and  after  the  last  day  of  each  and  every  month, 
beginning  with  the  month  of  October,  1902;  that  after  en- 
tering into  said  employment  and  while  there  was  money 
thereafter  to  become  due  him  from  appellant,  Hargate  as- 
signed and  sold  to  Nelson  all  wages  then  due  or  to  become 
due  him  for  any  one  month  while  working  for  appellant; 
that  Nelson  could  designate  the  wages  of  such  month  as 
he  should  elect  and  collect  the  same;  that  the  assignment 
was  made  to  the  Cooley  Credit  Company,  under  which 
name  Nelson  was  then  doing  business,  but  that  he  was  now 
doing  business  under  the  name  of  the  North  American 
Credit  Company;  that  thereafter  appellant  was  notified  by 
Nelson,  nnder  the  latter  name,  that  Hargate's  wages  bad 
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been  assigned  to  him  and  that  he  claimed  the  right  to  have 
the  same  paid  him  for  the  month  of  May,  1903,  but  that 
appellant  neglected  and  refused  to  pay  the  same  to  him. 

The  second  count  declared  for  work  and  labor  performed 
by  Hargate,  the  wages  of  which  were  duly  assigned  to 
Nelson,  for  money  had  and  received  by  appellant  for  the 
use  of  Nelson  and  for  money  due  Nelson  from  appellant 
on  an  account  stated.  There  was  a  plea  of  the  general 
issue  and  on  the  trial  it  was  stipulated  that  any  defense 
might  be  shown  under  such  plea  which  could  be  shown 
under  a  special  plea  properly  pleaded. 

The  jury  found  the  issues  against  appellant  and  returned 
a  verdict  for  Hargate  for  the  use  of  Nelson  for  $56.48,  and 
a  motion  for  a  new  trial  having  been  overruled,  judgment 
was  rendered  for  that  amount. 

On  the  trial  appellee^  Nelson,  offered  in  evidence  an 
agreement  and  power  of  attorney,  purporting  to  have  been 
entered  into  by  Hargate  with  the  North  American  Credit 
Company,  dated  October  1,  1902,  and  reciting,  that  on  that 
date  Hargate  had  assigned  to  said  Credit  Company,  all  his 
claim,  title  and  demand  to  certain  salary  and  wages  due 
and  to  become  due  and  payable  to  him,  which  he  warranted 
should  amount  to  the  sum  of  $50  "for  services  rendered 
and  under  contract  for  in  the  employment  of  Simmons 
Hdw.  Co.  and  puyable  according  to  custom  heretofore  on 
the  first  of  Nov.,  1902;"  that  Hargate  would  without  fur- 
ther charges,  collect  said  salary  when  due  from  his  em- 
ployer as  agent  of  said  Credit  Company,  and  deliver  the 
whole  amount  of  the  same  over  to  said  company  immedi- 
ately upon  collecting  the  same.  The  agreement  also  con- 
tained the  following  provision:  "It  is  understood  how- 
ever, that  the  contract  to  collect  said  salary,  does  not 
divest  said  North  American  Credit  Company  of  the  right 
to  fill  out,  date  and  file  the  written  assignment  (herewith 
executed)  with  my  employer  before  or  after  my  salary  be- 
comes due  and  collect  the  same  thereby  for  themselves, 
should  they  for  any  reason  see  fit  to  do  so."  Nelson,  at 
the  same  time,  offered  in  evidence  a  purported  assignment 
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of  salary  by  Hargate,  reciting  that  Hargate  was  then  un- 
der contraot  of  continuous  employment  with  appellant 
as  bookkeeper  for  the  salary  of  $100  per  month  payable 
on  or  about  the  30th  of  each  month  and  that  for  value  re- 
ceived he  did  assign,  sell  and  transfer  to  the  Cooley  Credit 
Company  all  claim,  demand  or  title  which  he  then  had  or 
might  thereafter  acquire  against  appellant,  for  salary  un- 
der said  contract  of  employment  for  the  month  ending 
May  31,  1903.  This  purported  assignment  did  not  bear 
any  date.  Appellant  objected  to  the  admission  of  both 
the  above  named  instruments  but  the  court  overruled  the 
objection  and  admitted  them  in  evidence.  Appellant  pre- 
served an  exception  and  now  insists  that  the  court  erred  in 
the  admission  of  said  instruments. 

It  appeared  from  the  evidence  that  prior  to  October  1, 
1902,  Hargate  had  borrowed  of  Nelson,  who  was  a  money 
broker,  $25  at  two  different  times  and  agreed  to  pay  him 
interest  on  the  same  at  the  rate  of  five  per  cent  a  month. 
This  loan  was  secured  to  be  paid  in  the  manner  provided 
for  in  the  agreement  and  assignment  of  wages  above  men- 
tioned. The  wages  for  which  suit  was  brought  were  those 
due  in  May,  1903,  and  a  written  notice  that  the  wages 
claimed  were  for  said  month,  was  served  upon  appellant  by 
the  North  American  Credit  Company,  with  the  statement 
that  the  claim  was  made  by  virtue  of  the  written  assign- 
ment above  referred  to.  At  the  time  the  assignment  was 
executed  by  Hargate,  the  month  for  which  the  salary  was 
said  to  have  been  assigned  was  left  blank  and  the  blank 
was  afterwards  filled  in  under  the  direction  of  Nelson  to 
cover  the  month  ending  May  31, 1903.  The  only  authority 
which  Nelson  had  for  causing  the  blank  to  be  filled  in  was 
the  power  of  attorney  contained  in  the  agreement  above 
mentioned,  but  the  only  salary  and  wages  mentioned  in 
the  agreement  were  those  which  were  said  to  be  "payable 
according  to  custom  heretofore  on  the  first  day  of  Novem- 
ber, 1902." 

The  power  of  attorney  which  gave  the  North  American 
Credit  Company  the  right  to  till  out,  date  and  file  the  writ- 
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ten  assignment  and  collect  Hargate's  salary,  before  or  after 
the  same  became  due,  should  said  company  see  fit  to  do  so, 
could  only  have  referred  to  the  salary  theretofore  men- 
tioned in  the  contract'  which  was  the  salary  due  on  No- 
vember 1,  1902.  As  Cooley  relied  upon  the  written  power 
of  attorney  contained  in  the  agreement  for  his  authority 
to  fill  in  the  month  in  the  assignment  for  which  he  claimed 
Hargate's  salary,  it  was  necessary  that  he  follow  the  power 
given  him  strictly.  There  was  no  power  given  him  in  the 
agreement  to  fill  the  blanks  in  the  assignment  to  cover  any 
salary  due  after  November  1,  1902,  so  when  he  filled  in  the 
blank  to  cover  the  salary  due  for  the  month  of  May,  1903, 
he  exceeded  the  authority  given  him.  The  assignment 
covering  Hargate's  salary  for  May,  1903,  was  therefore 
without  force  and  effect  and  could  give  Nelson  no  right  to 
recover  the  same  from  appellant.  The  court  below  there- 
fore erred  in  admitting  the  assignment  above  mentioned  in 
evidence  and  for  this  error  the  judgment  must  be  reversed 
and  the  cause  remanded. 

This  same  objection  has  in  substance  been  before  us 
heretofore  in  the  case  of  Wabash  R.  R.  Co.  v.  F.  A.  Papin, 
for  the  use  of  John  J.  Nelson,  119  111.  App.  99,  where  a 
similar  contract  and  assignment  were  under  discussion. 

Reversed  and  remanded. 


D.  D.  Harris,  Sr.f  v.  Joseph  W.  Gaunt. 

fl.  Instructions— when  errors  in,  will  not  reverse.  Notwithstand- 
ing instructions  given  may  be  subject  to  criticism  a  verdict  will  not  be 
disturbed  on  appeal  where  it  appears  that  substantial  justice  has  been 
done  and  that  the  instructions  upon  the  whole  fairly  presented  the  law 
of  the  case  to  the  jury. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Pulaski 
County;  the  Hon.  William  N.  Butler,  Judge,  presiding.  Heard  in 
this  court  at<the  February  term,  1905.  Affirmed.  Opinion  filed  Sep- 
tember 8,  1905. 

George  E.  Martin  and  L.  M.  Bradley,  for  appellant. 
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Wall  &  Caster,  for  appellee. 

Mr.  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court. 

It  appeared  from  the  evidence  that  appellant  and  one  J. 
B.  Calhoun  entered  into  a  contract  with  appellee  to  build 
a  house  for  him  early  in  the  year  1901  and  gave  a  bond  for 
the  performance  of  the  contract;  that  there  was  no  general 
partnership  existing  between  appellant  and  Calhoun  and 
that  outside  of  this  contract  they  were  not  in  any  way  in- 
terested with  each  other.  Money  was  paid  out  on  the  con- 
tract by  appellee  as  the  work  progressed  and  at  its  comple- 
tion, about  the  middle  of*  March,  1902,  the  three  parties 
met  and  figured  out  their  accounts,  which  showed  that  the 
contractors  had  overdrawn  and  were  indebted  to  appellee 
in  the  sum  of  $517.30.  A  short  time  after  this  appellee 
saw  appellant  and  Calhoun  together  and  talked  the  matter 
of  his  claim  over  with  them,  but  no  settlement  was  then 
made.  Some  five  or  six  days  later  Calhoun  came  to  see  ap- 
pellee and  the  latter  agreed  to  compromise  for  the  sum  of 
$3oO  and  take  that  amount  in  full  of  the  balance  due  him. 
Calhoun  then  saw  appellant  and  talked  to  him  about  the 
matter  and  shortly  afterwards  called  upon  appellee  and  paid 
him  $150.  Appellee  thereupon  discharged  Calhoun  in  full 
from  the  indebtedness  and  delivered  him  the  bond  made  by 
him  and  appellant. 

Appellee  claimed  that  appellant  was  to  pay  him  the  other 
$150  due  on  the  amount  agreed  upon  in  compromise,  and 
as  he  failed  to  do  so,  appellee  brought  this  suit  for  that 
amount.  Upon  the  trial  there  was  a  verdict  and  a  judg- 
ment in  favor  of  appellee  for  $150,  the  full  amount  of  his 
claim,  and  the  defendant  below  brings  the  case  here  for  re- 
view. 

Appellant  as  a  matter  of  defense  claims  that  the  obliga- 
tion was  a  joint  one;  that  appellee  settled  with  and  dis- 
charged his  co-obligor  without  appellant's  knowledge  or 
consent  and  without  expressly  reserving  the  right  to  pro- 
ceed against  him.    Appellee  on  the'  contrary  contends  that 
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the  old  joint  debt  was  disposed  of  by  a  new  arrangement 
whereby  each  of  .the  contractors  was  to  pay  one  half  of  the 
$300  agreed  upon  in  compromise. 

The  evidence  for  appellee,  which,  in  these  particulars,  is 
not  contradicted  by  that  for  appellant,  is  that  Calhoun  saw 
appellant  prior  to  his  release  in  regard  to  the  settlement; 
that  after  the  compromise  had  been  agreed  upon  between 
Calhoun  and  appellee  and  prior  to  the  payment  made  by 
Calhoun  and  his  discharge,  appellant  wrote  to  appellee  in 
regard  to  his  indebtedness,  asking  him  to  wait  a  few  days, 
as  he,  appellant,  thought  he  could  get  school  money  which 
would  suit  him  better  than  getting  money  from  the  bank; 
that  appellant  also  saw  appellee  personally  and  talked  to 
him  about  the  matter  and  that  appellant  said  he  bad  seen  a 
Mr.  Boyd  about  the  matter  and  that  Boyd  said  he  could  get 
the  money. 

We  think  the  evidence  was  sufficient  to  warrant  the  jury 
in  finding  that  the  old  joint  indebtedness  of  appellant  and 
Calhoun  was  abandoned  pursuant  to  the  compromise,  when 
appellee  agreed  to  take  $300  for  the  $517.30  which  was  due 
him  and  that  in  consideration  of  the  new  arrangement, 
each  of  the  former  partners. was  to  pay  appellee $150.  In 
this  view  of  the  case  it  was  therefore  no  defense  for  appel- 
lant that  Calhoun  paid  his  $150  and  was  discharged. 

One  of  the  instructions  given  for  appellee  is  justly  sub- 
ject to  criticism,  but  the  objectionable  features  were  not  of 
sufficient  importance  to  warrant,  on  that  account,  a  rever- 
sal of  the  judgment  in  this  case,  where  the  instructions 
taken  as  a  whole  seem  to  have  fairly  presented  the  law  of 
the  case  to  the  jury  and  where  substantial  justice  between 
the  parties  appears  to  have  been  done. 

The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 
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Southern  Railway  Company  v.  Joseph  Cullen. 

1.  Railroad  train— what  constitutes.  A  locomotive  with  one  or  more 
care  attached  to  it,  with  or  without  passengers  or  freight,  in  motion 
upon  a  railroad  from  one  point  to  another  by  means  of  power  furnished 
by  the  locomotive,  constitutes  a  train. 

2.  Passenger  and  carrier — what  does  not  terminate  relation  of. 
One  authorized  by  contract  to  accompany  cattle  while  in  transport  is  a 
passenger  and  his  status  as  such  is  not  changed  by  the  fact  that  while 
accompanying  the  same  he  rides  upon  an  engine,  there  being  no  more 
suitable  place  available. 

3.  Instruction— when  defective,  may  be  cured.  Where  an  instruction 
is  defective  in  that  it  is  incomplete  in  its  statement  of  the  law  its  defect 
may  be  cured  where  the  omission  is  supplied  by  other  instructions 
given 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  City  Court 
of  East  St  Louis;  the  Hon.  W.  J.  N.  Moters,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1904.  Affirmed.  Opinion  filed  Sep- 
tember 8,  1905. 

Kramer,  Kramer  &  Shabffbb,  for  appellant;  Alexander 
P.  Humphrey,  of  counsel. 

Freels  &  Joyce,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

On  March  7,  1903,  appellant  was  operating  a  railroad 
from  East  St.  Louis  to  and  beyond  Mt.  Carmel,  Illinois, 
and  also  a  belt  line  extending  from  the  village  of  Brooklyn, 
just  north  of  East  St.  Louis,  to  what  was  known  as  its 
Dyke  yards  in  the  southern  portion  of  the  city  on  the  Mis- 
sissippi river.  The  belt  line  connected  with  all  the  other 
railroads  entering  East  St.  Louis  and  along  it  were  located 
a  number  of  industries  having  spur  tracks  connecting  with 
it.  One  of  them  was  and  is  the  St.  Louis  National  Stock 
Yards  Company,  which  has  stock  yards  located  just  north 
of  the  city  and  owns  and  operates  a  railroad  on  its  property 
which  connects  with  the  belt  line  of  appellant  about  half  a 
mile  north  of  the  stock  yards.    In  delivering  stock,  the 
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stock  yards  company  takes  it  to  the  junction  with  its  own 
engines  where  it  is  received  by  appellant. 

Appellant  Owns  and  operates  certain  railroad  yards 
known  as  the  Denverside  yards  located  from  two  and  one- 
half  to  three  miles  distant  from  the  stock  yards  in  the 
southern  portion  of  the  city  of  East  St.  Louis,  where  all 
east-bound  trains  over  appellant's  road  are  made  up.  Ap- 
pellant's switching  crews  receive  cars  from  the  stock  yards 
at  the  junction  of  the  stock  yards  track  and  the  belt  rail- 
way and  deliver  them  over  the  belt  line  to  the  Denverside 
yards  to  be  made  up  into  trains  going  east.    ' 

On  the  day  named  appellant  entered  into  a  contract  with 
the  Morris  Beef  Company  to  transport  eight  carloads  of 
cattle  from  said  stock  yards  to  Newport  News,  Virginia, 
one  of  the  provisions  of  the  contract  being  "  that  in  con- 
sideration of  the  premises  the  railway  company  will  trans- 
port for  the  party  of  the  second  part,  152  cattle  (more  or 
less)  from  National  Stock  Yards,  Illinois,  to  Newport 
News,  Virginia,  Station,  at  the  special  rate  of  thirty  cents 
per  hundred  pounds  and  will  afford  a  free  passage  to  the 
party  of  the  second  part  or  his  agent  on  the  train  with 
the  animals,  if  shipped  in  carload  quantities."  The  con- 
tract then  prescribes  the  duties  of  the  shipper  in  reference 
to  care  of  the  stock  while  on  the  road,  and  states,  "  and  to 
that  end  he  or  his  agent  in  charge  of  said  live  stock  shall 
ride  upon  the  freight  train  in  which  said  animals  are  trans- 
ported." 

Appellee,  who  was  then  in  the  employ  of  the  Morris 
Beef  Company,  engaged  in  taking  charge  of  export  cattle 
shipped  by  it  to  Newport  News,  Virginia,  was  instructed 
by  his  employer  to  accompany  and  care  for  the  cattle 
named  in  said  contract  while  in  transit.  The  eight  cars  of 
cattle  were  loaded  at  the  cattle  chutes  in  the  stock  yards 
and  taken  from  there  by  a  stock  yards  engine  over  its 
tracks  to  the  junction  with  the  belt  line,  where  they  were 
met  by  a  switching  crew  of  appellant  with  an  engine  and 
tender  sent  to  take  them  over  the  belt  line  to  the  Denver- 
side  yards,  to  be  put  into  the  train  then  being  made  up  for 
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the  east.     Appellee,  who  had  come  with  the  cattle  from 
•  the  place  where  they  were  loaded,  was  present  when  appel- 
lant's switching  crew  took  charge  of  the  eight  cars. 

He  testifies  on  the  trial  that  he  asked  the  foreman  of 
appellant's  engine  crew  if  he  could  ride  on  the  engine;  that 
the  foreman  asked  him  if  he  had  a  bill  and  he  replied  that 
he  thought  the  stock  yards  foreman  had  that  with  other 
bills  for  live  stock,  for  these  eight  cars  of  stock;  that  the 
foreman  then  said  he  was  in  a  hurry,  to  jump  on  the  en- 
gine. This  statement  is  denied  by  the  foreman,  but  how- 
ever that  may  be,  it  is  not  questioned  that  appellee  did  at 
that  time  get  upon  the  engine,  either  in  the  cab  or  tender, 
and  it  started  for  the  Denverside  yards.  On  the  way  to 
the  yards  the  engineer  discovered  a  freight  car  projecting 
from  the  spur  track  on  to  the  belt  line  and  finding  he  was 
unable  to  stop  in  time  to  avoid  a  collision  he  and  his  fire, 
man  jumped  from  the  engine.  They  were  followed  by  ap- 
pellee, who  in  his  fall  received  injuries  for  which  he  after- 
wards brought  this  suit  against  appellant. 

One  of  the  main  questions  involved  in  this  suit  is  whether 
the  relation  of  passenger  and  carrier  existed  between  the 
parties  to  the  suit  at  the  time  of  the  injury.  If  it  did  it 
would  be  the  duty  of  appellant  to  use  a  high  degree  of  care 
and  diligence  for  the  safety  of  appellee  while  upon  its  en- 
gine. If  it  did  not,  appellant  owed  appellee  no  other  duty 
than  that  which  it  would  owe  to  an  ordinary  trespasser. 

Appellant  contends  that  the  stock  contract  gave  appellee 
n6  right  to  ride  as  a  passenger  from  the  stock  yards  to  the 
Denverside  yards  and  that  it  did  not  appear  from  the  evi- 
dence either  that  the  engine  foreman  had  express  author- 
ity to  carry  him  as  a  passenger  or  that  it  had  been  the 
custom  for  switching  crews  of  appellant  to  carry  passengers 
between  the  points  named  and  that  appellee  was  therefore 
riding  upon  the  engine  without  authority  and  was  not  to 
be  considered  as  a  passenger.  On  the  contrary  appellee 
asserts  that  the  relation  of  passenger  and  carrier  existed 
between  the  parties  to  the  suit  and  that  this  relation  was 
not  created  by  custom  nor  by  invitation  from  appellant's 
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employees,  but  by  the  express  contract  introduced  in  evi- 
idence  by  appellee  and  referred  to  in  the  declaration. 
There  is  no  question  but  that  a  shipper  of  live  stock  or  his 
representative,  riding  on  a  train  under  a  contract  of  the 
kind  in  evidence  in  this  case,  is  a  passenger  for  hire  and 
that  it  is  the  duty  of  a  railroad  company  operating  the  train 
to  use  a  high  degree  of  care  and  diligence  for  his  safety, 
but  appellant,  while  recognizing  the  law  to  be  as  above 
stated,  insists  that  the  kind  of  a  train  to  which  the  contract 
refers,  is  a  freight  train  made  up  of  an  engine,  freight  car 
or  cars  and  a  caboose,  and  that  the  contract  did  not  con- 
template that  appellee  should  ride  upon  a  switch  engine. 

The  first  question  to  be  considered  therefore  is,  did  appel- 
lee have  the  right  under  his  contract,  to  accompany  the 
oars  of  cattle  from  the  stock  yards  to  the  Denverside 
yards.  The  contract  was  dated  at  "  National  Stock  Yards, 
Illinois,  Station,"  and  undertook  to  transport  the  cattle 
named  from  National  Stock  Yards,  Illinois,  to  Newport 
News,  Virginia,  Station,  and  to  afford  a  free  passage  to  the 
shipper  or  his  agent  on  the  train  with  the  animals,  and  also 
provided  that  the  party  in  charge  should  ride  upon  the 
freight  train  in  which  said  animals  were  transported. 

At  the  time  appellee  was  injured  the  cars  containing  the 
cattle  had  left  the  stock  yards  and  started  on  their  journey. 
There  is  no  pretense  that  they  were  to  be  returned  to  the 
stock  yards  after  the  caboose  was  attached  at  the  Denver- 
side  yards,  for  the  purpose  of  taking  up  appellee  or  any 
one  else.  It  was  the  duty  of  appellee  under  the  contract, 
to  accompany  the  cattle  from  the  National  Stock  Yards 
and  attend  to  the  same  "  while  on  the  cars  "  and  it  was  also 
the  duty  of  appellant  under  the  contract,  to  carry  appellee 
with  the  cars  containing  his  stock,  so  that  he  could  attend 
to  his  duties.  In  pursuance  of  his  duties  under  the  con- 
tract, appellee  was  attempting  to  accompany  the  stock  for 
a  portion  of  the  way,  to  wit,  from  the  National  Stock 
Yards  to  the  Denverside  yards;  there  was  no  caboose  at- 
tached, it  being  the  intention  of  appellant  to  attach  the 
caboose  and  probably  additional  cars  at  the  latter  station. 
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The  only  way  he  could  accompany  the  cattle  between  the 
stations  named,  under  the  circumstances,  was  by  going  in 
or  on  top  of  the  cars,  or  by  clinging  to  them  in  some  man- 
ner, or  by  riding  on  the  engine.  The  cars  were  full  of 
cattle  and  it  was  not  at  all  unnatural  that  one  who  was  not 
a  railroad  employee,  should  prefer  riding  in  the  engine  cab 
or  tender  to  attempting  the  other  means  above  named  of 
accompanying  the  cars.  Under  these  circumstances  appel- 
lee, by  permission  of  the  foreman  of  the  switching  crew, 
was  permitted  to  ride  upon  the  engine.  We  cannot  agree 
to  appellant's  contention  that  the  engine  with  the  eight 
cars  attached"  to  it  did  not  constitute  a  train  as  contem- 
plated by  the  contract.  The  proper  rule  is  that  "a  loco 
motive  with  one  or  more  cars  attached  to  it,  with  or  with- 
out passengers  or  freight,  in  motion  upon  a  railroad  from 
one  point  to  another  by  means  of  power  furnished  by  the 
locomotive  would  undoubtedly  constitute  a  train,"  as  is 
stated  in  Caron  v.  B.  &  A.  R.  K.  Co.,  164  Mass.  527.  The 
cars  in  question  had  already  been  made  up  into  a  train,  had 
left  the  initial  point  named  in  the  contract  and  were  on 
their  way  to  another  station  between  their  starting  point 
and  the  terminus  of  their  journey.  The  fact  that  at  Den- 
verside  other  cars  were  to  be  added,  another  engine  to  be 
attached  and  another  crew  to  take  charge  of  the  train,  was 
immaterial.  The  same  thing  might  and  probably  did  take 
place  at  various  points  along  the  line  between  the  National 
Stock  Yards  and  Newport  News,  Virginia. 

We  are  therefore  of  opinion  that  appellee  had  a  right, 
under  the  contract,  to  be  upon  the  train  in  question  and 
that  by  virtue  of  the  same  instrument,  when  on  the  train, 
he  was  a  passenger  for  hire.  We  are  further  of  opinion 
that  as  appellant  furnished  appellee  no  more  suitable  place 
to  ride  upon  the  train  than  in  the  engine,  he  had  a  right 
when  permitted  by  appellant's  servants,  to  do  so,  to  ride 
upon  the  engine  and  when  there  he  was  a  passenger  for 
hire. 

The  case  of  Union  Railway  and  Transit  Company  v. 
Shackle t,  Adrax.,  119  111.  232,  was  very  similar  to  the  one 
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before  us.  In  that  case  appellee's  intestate  shipped  stock 
and  accompanied  the  same  from  a  point  in  Missouri  to  the 
National  Stock  Yards  in  East  St.  Louis  over  the  Missouri 
Pacific  Railroad.  There  was  a  caboose  attached  to  the 
train  in  which  intestate  rode  until  he  reached  the  Union 
Depot,  when  he  was  told  to  change  cars.  The  cars  con- 
taining the  cattle  were  to  be  turned  over  to  the  Union 
Railway  and  Transit  Co.,  to  be  taken  to  the  National  Stock 
Yards,  and  the  train  in  which  the  detached  cars  were 
placed  had  no  caboose  attached  to  it.  Shacklet  took  a 
position  on  the  top  of  one  of  the  stock  cars,  but  was 
directed  by  an  employee  of  the  transit  company  to  get  down 
and  go  to  the  engine.  The  engineer  refused  to  let  him  get 
into  the  cab,  but  directed  him  to  take  a  place  in  front  on 
the  engine.  He  did  so  and  was  killed  in  a  collision  between 
the  engine  on  which  he  was  riding  and  a  train  belonging  to 
another  company  while  on  the  way  to  the  stock  yards. 
Suit  was  brought  against  the  transit  company  by  the  ad- 
ministratrix of  the  deceased,  and  a  judgment  obtained  in 
her  favor,  which  was  sustained  by  the  Supreme  Court. 

The  principles  which  apply  to  that  case  are  equally  ap- 
plicable to  the  one  before  us.  In  this  case  appellee  was  by 
virtue  of  the  contract  introduced  in  evidence,  a  passenger 
for  hire  at  the  time  he  was  injured,  and  as  there  was  proof 
tending  to  show  that  the  collision  was  caused  by  the 
negligence  of  appellant's  servants  and  that  appellee  was  at 
the  time  in  the  exercise  of  ordinary  care  for  his  own  safety, 
we  find  no  reason  for  disturbing  the  finding  of  the  jury 
upon  the  facts. 

The  second  instruction  given  for  appellee  is  as  follows: 

u  If  the  jury  believe  from  a  preponderance  of  the  evi- 
dence, that  the  defendant  is  guilty  of  the  negligence 
charged  in  the  declaration  or  either  count  thereof,  and  that 
the  injury  to  plaintiff  complained  of  and  alleged  in  the 
declaration,  resulted  directly  therefrom,  and  that  the  plain- 
tiff was  in  the  exercise  of  ordinary  care  for  his  own  safety, 
before  and  at  the  time  of  the  injury,  the  defendant  is  liable 
and  the  plaintiff  is  entitled  to  a  verdict."  , 

Appellant  contends  that  this  instruction  is  erroneous  for 
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the  reason  that  it  leaves  out  the  question  whether  or  not 
appellee  had  a  right  to  be  on  the  engine;  that  appellant  may 
have  been  guilty  of  the  acts  of  negligence  charged,  but  this 
would  not  entitle  appellee  to  recover,  if  at  the  time  he  was 
not  rightfully  upon  the  engine  as  a  passenger.  The  ob- 
jection is  not  that  the  law  was  not  stated  correctly  so  far 
as  it  went,  but  that  certain  things  are  omitted  which  should 
have  been  inserted.  While  an  incorrect  statement  of  law 
contained  in  an  instruction  cannot  be  corrected  by  other 
instructions,  yet  a  statement  which  is  merely  defective  by 
being  incomplete,  may  be  corrected  by  other  instructions 
and  this  instruction,  even  if  it  should  be  conceded  to  be  in- 
complete, was  corrected  by  instruction  No.  15  given  for  the 
defendant,  which  plainly  told  the  jury  that  if  they  believed 
from  the  evidence  that  the  plaintiff  at  the  time  in  question, 
had  no  right  to  be  upon  the  engine,  then  under  the  law  he 
was  a  trespasser  and  the  jury  should  find  the  defendant  not 
guilty.  Johnston  v.  Hirschberg,  185  111.  445;  Day  v.  Porter, 
161  111.  235. 

What  is  said  of  instruction  No.  2  applies  equally  well  to 
instruction  No.  7  given  for  appellee,  to  which  appellant 
makes  the  same  objection. 

The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed* 


Catherine  McCarthy,  et  al.,  v.  J.  W.  Miller,  et  al. 

1.  Mortgage— when  lien  of,  subordinated  to  mechanic's  lien.  The 
Hen  of  a  mortgage  is  subordinated  to  that  of  mechanics'  lien  claimants 
where  the  lien  of  the  mortgage,  though  prior  in  time,  covered  property 
other  than  that  subject  to  the  lien  claims  and  was  released  as  to  such 
other  property  after  the  lien  claims  attached,  notwithstanding  the 
property  released  was  in  itself  sufficient  to  satisfy  the  mortgage  debt. 

Mechanic's  lien  proceeding.  Error  to  the  Circuit  Court  of  Jackson 
County;  the  Hon.  Warren  W.  Duncan,  Judge,  presiding.  Heard  in 
this  court  at  the  February  term,  1905.  Affirmed.  Opinion  filed  Septeni. 
ber  8,  1905. 
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W.  W.  Barr  and  F.  M.  Yodngblood,  for  plaintiffs  in 
error. 

William  A.  Schwartz  and  Hosea  V.  Ferrell,  for  de- 
fendants in  error. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  suit  to  enforce  a  lien  under  the  mechanics' 
lien  law.  The  facts  in  the  case  as  they  appear  from  the 
record  are  that  on  February  9,  1903,  Charles  E.  Dickerman 
sold  to  Sam  T.  Brush  ten  acres  of  land  adjoining  the  city 
of  Carbondale,  Illinois,  for  $1,400  and  took  his  note  for 
that  amount,  due  in  four  months  with  interest  at  the  rate 
of  six  percent,  per  annum.  The  note  afterwards,  by  assign- 
ment, became  the  property  of  Catherine  McCarthy  and  on 
June  6,  1903,  Brush  gave  her  a  mortgage  on  the  premises 
to  secure  the  same,  which  was  three  days  later  duly  filed 
for  record  in  the  office  of  the  recorder  of  Jackson  County. 
On  June  15,  1903,  Brush  paid  $200,  leaviug  $1,200  and 
interest  unpaid.  During  the  summer  Brush  caused  the 
tract  to  be  platted  into  town  lots,  and  on  October  8,  1903, 
J.  O.  Hughes  contracted  with  him  for  two  lots  at  $250 
each,  paying  $20  down  and  giving  his  note  for  $480.  One 
of  these  lots  was  known  as  lot  number  4,  a,nd  was  purchased 
for  J.  A.  Wiswell,  Hughes'  brother-in-law.  Very  shortly 
afterwards  Wiswell  contracted  for  the  erection  of  a  dwell- 
ing house  on  lot  number  4,  and  lumber  and  other  material 
were  delivered  thereon  early  in  November.  On  December 
30th  the  house  was  so  far  completed  that  Wiswell  moved 
into  it.  While  Brush  had  nothing  to  do  with  ordering  the 
material,  he  had  knowledge  of  its  delivery,  and  saw  the 
house  in  course  of  erection.  The  day  after  Wiswell  moved 
in  Brush  had  it  insured  in  his  own  name,  for  $600.  Wis- 
well expected  to  get  the  money  to  pay  on  the  house  and 
lot  from  a  building  and  loan  association,  but  failed  to  do 
so.  About  a  month  after  Hughes  paid  the  money  he 
went  to  Brush,  told  him  there  was  trouble  in  getting  the 
loan  through  and  at  his  request  Hughes  paid  him  back  the 
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$20  and  surrendered  him  his  note.  On  March  26,  1904, 
J.  W.  Miller,  Charles  E.  Kieth  and  E.  K.  Porter  filed  a  bill 
in  the  Circuit  Court  under  the  mechanic's  lien  law  to  en- 
force their  liens  against  the  building  and  lot  for  material 
furnished  in  the  construction  of  the  house.  Catherine 
McCarthy,  Sam  T.  Brush,  J.  A.  Wiswell  and  Pinson  & 
Bushing,  a  firm  which  had  furnished  certain  of  the  material 
used  in  the  construction  of  the  building,  were  made  parties 
defendant,  and  afterwards  other  material  men  and  laborers 
joined  in  the  suit.  Brush  and  Mrs.  McCarthy  filed  separate 
answers  denying  the  right  of  the  plaintiffs  to  the  relief 
sought  so  far  as  the  lot  in  question  was  concerned.  Mrs. 
McCarthy  was  served  with  summons  March  29,  1904,  and 
the  other  parties  defendant  entered  their  appearance. 

On  April  11,  1904,  Brush  paid  Mrs.  McCarthy  $950,  and 
she  on  the  same  day  executed  and  delivered  to  him  a  release, 
which  he  had  drawn  up,  releasing  all  the  lots  named  in  the 
mortgage,  except  said  lot  number  4,  from  the  lien  of  the 
mortgage.  Brush  admitted  in  his  testimony  that  he  might 
have  told  Mrs.  McCarthy  that  he  wanted  a  release  of  all 
the  lots  but  the  one  in  question,  and  that  he  wanted  her  to 
hold  that  one.  He  also  said  that  his  note  was  good  for 
payment  before  the  mortgage  was  given ;  that  it  was  still 
good,  and  if  Mrs.  McCarthy  could  not  make  her  money 
out  of  the  mortgage,  she  had  her  recourse  on  him.  The 
amount  still  due  Mrs.  McCarthy  was  $250  and  interest. 
After  said  payment  was  made  and  release  given,  Mrs. 
McCarthy  filed  a  cross-bill  in  said  cause,  praying  for  the 
foreclosure  of  her  mortgage  against  said  lot  number  4,  for 
the  payment  of  the  balance  due  on  said  note  with  interest. 
The  proofs  showed  that  each  of  said  town  lots  was  worth 
$250. 

On  the  hearing  the  court  entered  a  decree  finding  that 
complainants  had  furnished  certain  labor  and  material  in 
the  construction  of  the  building  upon  said  lot  number  4; 
that  Brush  was  the  owner  and  was  seized  of  said  lot  sub- 
ject to  the  mortgage  of  Mrs.  McCarthy,  which  included 
ten  lots  in  said  addition,  and  was  duly  recorded  prior  to 
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the  furnishing  of  any  of  the  labor  or  materials  for  which 
liens  were  claimed;  that  Wiswell  had  contracted  with 
Brush  for  said  lot  and  had  erected  a  dwelling  house  upon 
it  with  the  knowledge  and  consent  of  Brush;  that  Brush 
knew  Wiswell  was  without  means  and  that  it  would  be 
necessary  for  him  to  build  the  house  on  credit;  that  be 
never  at  any  time  made  or  offered  any  objection  to  the 
erection  of  the  house  by  Wiswell;  that  Catherine  McCarthy 
had  actual  and  constructive  knowledge  of  the  claims  of  the 
complainants  as  set  forth  in  their  bill  of  complaint,  when 
on  April  11,  1904.  she  released  the  rest  of  the  land  in- 
cluded in  her  mortgage;  that  with  said  knowledge  of  the 
rights  of  complainants  and  to  their  prejudice  Mrs.  McCarthy 
released  property  far  exceeding  in  value  the  entire  mort- 
gage debt.  The  court  decreed  that  complainants  had  a 
first  lien  on  said  lot  together  with  the  buildings  and. im- 
provements thereon  for  the  amount  of  their  claims  as 
proved,  superior  to  the  mortgage  lien  of  Mrs.  McCarthy, 
and  it  was  further  ordered  and  decreed  that  Wiswell  pay 
the  amount  due  the  several  lien  claimants;  that  Brush  pay 
Catherine  McCarthy  the  amount  due  her;  that  in  case  of 
default  in  the  payments  of  said  sums  within  a  time  fixed, 
the  lot,  with  the  building  and  improvement  thereon,  be 
sold;  that  out  of  the  prbceeds  of  such  sale,  after  the  pay- 
ment of  costs  and  solicitors'  fee,  there  be  paid,  first,  the 
amount  due  the  lien  claimants,  then  the  amount  due  Mrs. 
McCarthy  together  with  her  solicitors'  fee  on  her  cross-bill, 
and  if  there  be  any  surplus  that  it  be  brought  into  court. 

The  only  question  presented  for  the  consideration  of  this 
court  under  the  record  in  this  case  is,  did  Catherine  Mc- 
Carthy lose  her  right  to  a  prior  lien  on  said  lot  number  4 
as  against  the  holders  of  the  mechanics'  liens,  by  releasing 
the  other  lots  which  were  more  than  sufficient  in  value  to 
secure  her  whole  debt.  Having  been  served  with  summons 
in  this  case,  she  had  constructive  if  not  actual  notice  of  the 
claims  of  complainants  and  we  think  the  evidence  fairly 
shows  that  Brush  also  had  notice  of  such  claims.  She  had 
ample  security  for  her  debt  and  voluntarily  released  all  but 
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this  lot  at  the  request  of  Brush.  Had  she  retained  her 
mortgage  upon  all  ten  of  the  lots  and  brought  suit  to  fore- 
close the  same,  it  seems  certain  that  the  court,  if  asked  to 
do  so  by  the  holders  of  the  mechanics'  liens,  could  have 
compelled  her  to  exhaust  the  security  which  she  alone  held 
upon  the  nine  other  lots  before  availing  herself  of  that 
afforded  by  lot  4  which  was  within  the  reach  of  said  lien 
holders. 

The  doctrine  is  well  established  that  where  one  has  a  lien 
upon  two  funds  and  another  has  a  lien  upon  only  one  of 
them,  a  court  of  equity  will  compel  the  first  to  exhaust  the 
fund  upon  which  he  alone  has  a  lien  before  resorting  to  the 
other  (Warner  v.  DeWitt  Co.  Nat'l  Bank,  4  111.  App.  305), 
or  as  stated  by  Mr.  Justice  Lawrence  in  Iglehart  v.  Crane, 
42  111.  261,  "Where  there  are  two  creditors  standing  in 
equal  equity,  one  of  whom  has  security  upon  two  funds 
and  the  other  upon  only  one  of  the  two,  the  former  is  re- 
quired to  proceed  primarily  against  the  fund  upon  which 
the  latter  has  no  claim." 

If,  as  is  the  rule,  Mrs.  McCarthy  would  in  case  she  had 
sought  to  foreclose  her  mortgage  on  all  ten  lots,  been  com- 
pelled first  to  resort  to  those  lots  upon  which  complainants 
had  no  lien,  an  equally  equitable  rule  would  preclude  her 
from,  either  with  or  without  collusion  with  Brush,  the 
owner  of  the  fee,  releasing  those  lots  upon  which  complain- 
ants had  no  claim  and  which  were  more  than  sufficient  to 
satisfy  her  debt  and  yet  retain  a  lien  superior  to  that  of 
complainants  upon  lot  number  4,  upon  which  they  had  a 
lien. 

In  Alexander  v.  Welsh,  10  111.  App.  181,  it  is  said,  in 
speaking  of  successive  mortgages  of  separate  tracts  of  mort- 
gaged premises:  "If  the  mortgagee  knows  that  portions  of 
the  mortgaged  premises  have  been  subsequently  conveyed 
or  incumbered,  he  is  not  allowed  in  equity  to  release  those 
parts  on  which  he  has  the  only  security  and  to  enforce  his 
entire  claim  upon  those  portions  in  which  others  have  be- 
come interested  and  if  he  does  release  a  part,  which  is  lia- 
ble to  the  payment  of  his  debt,  only,  he  cannot  charge  the 
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other  portions  of  it  without  deducting  the  value  of  the  part 
released." 

The  court  below  therefore  properly  decreed  that  the  lien 
of  the  complainants  who  furnished  the  material  and  built 
the  house,  upon  the  lot  in  question,  was  superior  to  the  lien 
of  the  mortgage  held  by  Mrs.  McCarthy,  and  that  the  funds 
derived  from  the  sale  of  the  premises,  should  be  first  ap- 
plied to  the  payment  of  said  superior  liens.  If  after  the 
payment  of  the  amount  due  upon  the  superior  liens  there 
is  no  money  remaining  or  it  is  not  sufficient  to  pay  the 
mortgage,  Mr.  Brush  will  be  personally  liable  to  Mrs. 
McCarthy  for  so  much  of  her  mortgage  indebtedness  as  re- 
mains unsatisfied. 

Section  1  of  our  statute  in  reference  to  mechanics'  liens 
provides,  that  any  person  who  shall  by  any  contract  with 
the  owner  of  a  lot  or  tract  of  land  or  with  one  whom  such 
owner  has  authorized  or  knowingly  permitted  to  improve 
the  same,  and  furnish  material,  labor,  etc.,  shall  have  alien 
upon  the  lot  and  the  improvements  thereon  for  the  amount 
due  him  for  such  material,  labor,  etc.  Mr.  Brush  must  lose 
his  right  to  have  the  amount  derived  from  the  sale  of  the 
lot  applied  to  the  payment  of  his  mortgage  indebtedness 
to  Mrs.  McCarthy  before  the  payment  of  other  liens,  for 
the  reason  that  the  building  was  erected  on  the  lot  with 
his  knowledge  and  consent  under  the  contract  with  Wis- 
well. 

The  decree  of  the  court  below  will  be  affirmed. 

Affirmed.  ■ 


B.  F.  Tinnea  v.  August  Piel. 

1.  Boundary  lines— when  original  survey  prevails.  The  true 
boundary  lines  of  a  subdivision  are  those  established  by  the  original 
survey  with  respect  to  which  purchases  and  sales  have  been  made,  not- 
withstanding- the  surveyor  who  laid  out  the  subdivision  made  a  mis- 
take in  some  of  his  measurements  and  in  locating  some  of  the  lines. 

Action  of  forcible  entry  and  detainer.  Error  to  the  Circuit  Court  of 
Effingham  County;  the  Hon.  William  M.  Farmer,  Judge,  presiding. 
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H?ard  in  this  court  at  the  February  term,  1905.    Reversed,  with  find- 
ing of  facte.    Opinion  filed  September  8,  1905. 

S.  F.  Gilmore  and  F.  W.  Lor,  for  plain  tiff  in  error. 

J.  Zimmerman,  for  defendant  in  error;  Wood  Bros.  & 
Riokelman,  of  counsel. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  conrt. 

It  appeared  from  the  proofs  in  this  case  that  F,  W.  Loy 
was  formerly  the  owner  of  the  south  two-thirds  of  the 
southwest  quarter  of  the  southwest  quarter  of  section  No. 
12,  township  7  south,  range  7,  east  of  the  third  principal 
meridian,  adjoining  the  town  of  Dieterich  in  Effingham 
County,  and  that  on  April  27,  1896,  he  caused  the  same  to 
be  surveyed  and  platted  by  C.  A.  Van  Allen,  a  surve\ror; 
that  the  plat  was  duly  certified  by  the  surveyor,  acknowl- 
edged by  Loy,  approved  and  accepted  by  the  town  authori- 
ties and  afterwards  on  May  5,  1896,  filed  and  recorded  in 
the  office  of  the  recorder  of  said  county.  The  plat  shows, 
on  the  north  side  of  said  tract,  five  blocks  running  from 
east  to  west  numbered  from  one  to  five  consecutively. 
These  blocks  were  divided  from  others  on  the  south  by 
Myra  street,  running  east  and  west,  and  blocks  1  and  2 
were  divided  by  Vine  street  which  ran  through  the  addi- 
tion from  north  to  south.  Block  No.  1  was  320  feet,  blocks 
2,  3,  and  4,  222  feet  each,  and  block  5, 254  feet,  east  and 
west.  Vine  street  was  fifty  feet  wide  and  the  street  on 
the  west  thirty  feet,  making  a  total  of  1320  feet,  the  usual 
distance  across  a  forty-acre  tract  of  land,  and  all  of  said 
blocks  were  150  feet  north  and  south.  The  surveyor  was 
assisted  in  laying  off  the  addition  by  Tinnea  and  two  other 
men.  The  outside  corners  of  the  addition  were  marked 
with  rocks  as  monuments,  while  at  the  corners  of  the  lots, 
seasoned  wagon  spokes  were  driven  down.  About  a  week 
after  the  survey  Tinnea  bought  blocks  2,  3  and  4  and  with- 
in two  weeks  thereafter  inclosed  the  same,  determining  the 
boundaries  of  the  lots  by  the  wagon  spokes  driven  under 
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the  direction  of  the  surveyor.  Tinnea  sold  the  first  100 
feet  west  of  Vine  street,  which  was  the  east  line  of  the 
blocks  bought  by  him,  to  Frank  Clare.  He  then  sold  122 
more  to  his  son-in-law,  Allen,  and  afterwards,  about  Janu- 
ary 1,  1901,  he  sold  the  next  100  feet  to  Piel,  defendant  in 
error.  Tinnea  and  Piel  went  upon  the  ground  together 
and  measured  the  premises.  Starting  at  the  stake  set  by 
the  surveyor  at  the  northeast  corner  of  block  2,  they  meas- 
ured west  222  feet  for  a  starting  point,  which  would  bring 
them  to  the  northeast  corner  of  block  3  according  to  the 
plat,  then  measured  off  100  feet  east  and  west  by  150  feet 
north  and  south.  Piel  took  possession  of  the  place  at  once 
and  commenced  the  work  of  building  a  house  upon  it.  Some 
six  months  latter  Piel  bought >of  Tinnea  fifty  feet  more  east 
and  west  adjoining  his  first  purchase  on  the  west.  On 
August  15,  1901,  Tinnea  and  his  wife  executed  and  deliv- 
ered to  Piel  a  warranty  deed  to  *the  property,  describing  it 
as  follows:  "Commencing  at  a  point  of  the  northeast 
corner  of  block  number  two#(2),  thence  running  west  two 
hundred  and  twenty-two  (222)  feet  to  the  place  of  begin- 
ning, thence  south  one  hundred  and  fifty  (150)  feet,  thence 
west  one  hundred  and  fifty  (150)  feet,  thence  north  one 
hundred  and  fifty  (150)  feet,  thence  east  one  hundred  and 
fifty  (150)  feet  to  the  place  of  beginning,  all  in  block  num- 
ber three  (3)  in  Loy's  Addition  to  Dieterich." 

When  he  purchased  the  additional  fifty  feet  Piel  took 
possession  of  that  also  and  has  ever  since  that  time  been  in 
possession  of  the  whole  tract,  150  feet  square,  supposed  to 
be  described  by  the  deed.  According  to  the  deed  all  of 
the  premises  named  therein  should  have  been  in  block  No. 
3  aforesaid.  Some  time  after  the  execution  of  the  deed,  a 
dispute  arose  concerning  the  location  of  Vine  street  and 
the  village  board  caused  a  survey  of  a  part  of  Loy's  addi- 
tion to  be  made  by  W.  E.  Lugenbeel,  a  surveyor,  for  the 
purpose  of  ascertaining  the  correct  location  of  that  street. 
Lugenbeel  professed  to  find  that  while  Vine  street  was 
properly  located  by  the  surveyor  Van  Allen  at  the  south 
end,  commenced  directly  at  that  point  to  deviate  towards 
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the  east,  and  at  the  north  end  was  fifty-three  feet  too  far 
east,  the  result  being  to  locate  the  northeast  corner  of  lot 
two,  fifty-three  feet  further  east  than  it  was  located  on 
the  original  plat  and  the  southeast  corner  some  forty-three 
feet  further  east.  If  the  survey  was  correct,  a  portion  of 
the  tract  measured  off  and  located  by  Piel  and  Tinnea, 
and  of  which  Piel  was  in  possession  under  his  deed  from 
Tinnea,  fifty-three  feet  wide  at  the  north  end  and  forty- 
three  feet  at  the  south  end,  would  be  located  in  block  2  in- 
stead of  block  3  and  if  Piel  was  to  have  all  his  lot  in 
block  3,  the  lines  must  be  moved  that  much  further  west,  en- 
croaching to  that  extent  upon  land  still  owned  by  Tinnea. 

On  April  25, 1903,  Piel  brought  suit  against  Tinnea  in  for- 
cible detainer  for  premises  described  by  him  as  follows : 
"A  strip  of  ground  forty-three  (43)  feet  on  south  side 
and  on  north  side  fifty-three  (53)  feet  wide  east  and  west 
and  one  hundred  and  fifty  (150)  feet  long  north  and  south 
off  tho  west  end  of  that  portion  of  block  three  (3)  in  Loy's 
addition  to  the  town  of  Dieterich,  Effingham  County,  Illi- 
nois, known  as  and  being  said  blcxjk  three  (3),  excepting  a 
strip  of  land  seventy-two  (72)  feet  wide  east  and  west  and 
one  hundred  and  fifty  (150)  feet  long  north  and  south  off 
the  west  end  thereof,"  of  which  it  was  said  in  the  affidavit 
Tinnea  was  unlawfully  withholding  the  possession  from 
said  Piel. 

Afterwards  on  the  17th  day  of  October,  1903,  Piel  caused 
a  survey  to  be  made  and  the  premises  in  question  to  be 
located  by 'George  T.  Austin,  deputy  county  surveyor. 
In  measuring  the  north  line  of  the  blocks  in  question, 
Austin  commenced  at  the  northwest  corner  of  the  addition, 
and  ran  east.  He  substantially  agreed  with  the  Lungenbeel 
survey  but  claimed  to  find  that  the  stone  which  was  said 
to  be  the  northeast  corner  of  the  addition,  was  thirty-three 
feet  and  four  inches  east  of  the  northeast  corner  of  block 
1,  and  four  feet  north  of  the  line. 

Upon  the  trial  in  the  Circuit  Court  a  verdict  was  rendered 
in  favor  of  plaintiff,  and  it  was  followed  by  a  judgment 
that  he  recover  and  be  restored  to  possession  of  the  premises 
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for  which  he  brought  suit,  and  that  he  have  judgment 
against  the  defendant  for  costs.  To  review  that  judgment, 
the  defendant  below  brings  the  suit  to  this  court  by  writ 
of  error. 

This  suit  was  brought  under  the  6th  subdivision  of  sec- 
tion 2  of  the  Forcible  Entry  and  Detainer  Act,  which  pro- 
vides that,  a  person  entitled  to  the  possession  of  lands  or 
tenements,  may  be  restored  thereto,  when  the  "  lands  or 
tenements  have  been  conveyed  by  any  grantor  in  possession 
*  *  *  and  the  grantor  in  possession  *  *  *  refuses 
or  neglects  to  surrender  possession  thereof,  after  demand 
in  writing  by  the  person  entitled  thereto  or  his  agent."  The 
title  to  the  premises  is  not  involved  in  this  suit,  but  simply 
the  right  of  possession.  When  Piel  purchased  of  Tinnea, 
the  stakes  marking  the  lots  were  still  in  existence,  as  they 
were  at  the  time  when  Tinnea  made  his  purchase  from  Loy. 
Tinnea  and  Piel  found  the  stakes  and  measured  the  premises 
in  a  manner  satisfactory  to  both  of  them  and  Piel  went 
into  possession  of  the  lands  measured  off  by  them  and  has 
6ince  remained  in  possession  thereof.  According  to  the 
original  survey  he  is  in  possession,  not  only  of  the  land  he 
thought  he  had  purchased,  but  of  the  land  he  actually  pur- 
chased. But  the  claim  of  Piel  is  that  there  was  a  mistake 
in  the  original  survey  in  the  location  of  the  stakes  and 
therefore  the  lines  of  Vine  street  north  of  Myra  street  and 
blocks  2  and  3  should  be  moved  west  some  fifty- three  feet 
on  the  north  side  and  forty-three  feet  at  Myra  street.  Ac- 
cording to  plaintiff's  witness,  Austin,  the  deputy  surveyor 
who  made  the  last  survey,  the  north  line  of  the  plat  over- 
ran some  thirty-three  feet  and  four  inches,  that  is  there 
were  thirty-three  feet  and  four  inches  more  in  the  north 
line  across  the  addition,  than  the  blocks  and  streets  called 
for.  It  would  therefore  make  a  decided  difference  whether, 
in  measuring  the  north  line  to  mark  the  lots  and  streets,  a 
commencement  was  made  at  the  northeast  corner  or  the 
northwest  corner  of  the  addition.  It  is  also  to  be  noted 
that  on  the  plat  of  the  original  survey  made  by  Van  Allen 
the  corner  stone  used  as  a  monument,  is  located  twenty  feet 
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west  of  the  corner  where  he  started.  If  that  is  the  stone 
found  by  Austin  whose  line  stopped  thirty-three  feet  and 
fotir  inches  west  of  the  northeast  corner,  then  a  difference 
of  a  little  over  fifty-three  feet  is  accounted  for  and  had  Mr. 
Austin  commenced  his  survey  at  a  point  twenty  feet  east  of 
the  stone  in  question,  his  lines  and  Yan  Allen's  would  have 
been  substantially  the  same.  However,  that  question  is  not 
controlling,  as  in  our  opinion  it  is  immaterial,  so  far  as  this 
case  is  concerned,  which  survey,  if  any,  of  the  three,  was 
absolutely  correct  The  addition  was  laid  off  and  the  cor- 
ners of  the  blocks  established  by  Yan  Allen  and  the  blocks 
covering  the  land  in  question,  were  sold  to  Tinnea  by  the 
corners  so  established.  .In  the  sale  by  Tinnea  to  Piel,  the 
same  corners  were  relied  upon  by  both  parties  and  the 
measurement  of  the  land  sold  was  made  from  them.  The 
true  boundary  lines  of  the  blocks  were  those  established  by 
the  surveyor,  who  laid  out  the  addition  and  placed  the 
monuments  and  the  lines  so  marked  must  prevail  even 
though  the  surveyor  may  have  made  a  mistake  in  some  of 
his  measurements  and  in  locating  some  of  the  lines. 

In  Bauer  v.  Gottmanhausen,  65  111.  499,  it  is  said  where 
the  true  boundary  line  of  a  city  lot  was  in  question,  "  The 
true  boundary  lines  are  where  they  were  actually  run  on 
the  ground  and  where  they  were  marked  by  the  monuments 
placed  by  the  surveyor  to  indicate  where  they  would  be 
found;  and  the  most  satisfactory  evidence  of  the  place 
where  the  lines  were  located,  is  afforded  by  the  original 
stakes.  The  monuments  must  necessarily  control  the  field 
notes  and  map  of  the  survey  as  well  as  calls  for  course,  dis- 
tance and  quantity."  This  rule  was  also  recognized  in  the 
case  of  City  of  Mt.  Carmel  v.  McClintock,  155  111.  608.  In 
the  City  of  Decatur  v.  Niedermeyer,  168  111.  68,  the  ques- 
tion was  the  location  of  an  alley  which,  according  to  later 
surveys,  should  have  been  located  some  four  to  seven  feet 
north  of  the  place  where  it  was  and  where  for  years  it  had 
been  open,  located  and  used,  and  in  that  case  the  court  said: 
**  As  has  been  repeatedly  held  by  this  court  the  true  bound- 
ary lines  of  a  city  lot  are  where  they  ftre  actually  marked 
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by  the  monuments  placed  by  the  surveyor  to  indicate 
where  they  are  to  be  found,  and  the  most  satisfactory  evi- 
dence of  the  place  where  the  lines  were  located  is  afforded 
by  the  original  stakes.  The  monuments  must  necessarily 
control  the  field  notes  and  maps  of  the  survey  as  well  as 
courses,  distances  and  quantity.  These  monuments  are 
facts;  the  field  notes  and  plats  are  but  descriptions  which 
serve  to  assist  in  ascertaining  the  facts." 

In  this  case  it  is  not  questioned  that  Piel  has  the  prem- 
ises which  he  should  have  according  to  the  location  of  the 
lots  made  by  the  original  survey  and  therefore  he  has  no 
just  cause  of  complaint. 

The  judgment  of  the  court  below  will  be  reversed,  and, 
as  in  our  opinion  no  judgment  could  be  sustained  in  favor 
of  defendant  in  error  upon  the  undisputed  facts,  the  cause 
will  not  be  remanded. 

Reversed,  with  finding  of  facts. 

Finding  of  ultimate  facts,  to  be  incorporated  in  the 
judgment  of  the  court : 

(1)  We  find  that  the  premises  purchased  by  Piel  from 
Tinnea  were  located  and  measured  off  by  Piel  and  Tinnea 
together  and  that  they  were  both  satisfied  with  the  loca- 
tion and  measurement;  and  (2)  that  the  measurement  and 
location  of  said  premises  was  correctly  made  according  to 
the  original  lot  corners  established  by  the  surveyor,  who 
laid  out  the  addition  in  accordance  with  the  monuments 
placed  by  him  and  which  were  still  in  existence  at  the  time 
Tinnea  and  Piel  made  their  measurements. 


Consolidated  Coal  Company  of  St.  Lonis  v.  Helene  Stein. 

1.  Wilful  violation  of  statute— instruc Hon  upon  negligence  erro- 
neous where  recovery  can  only  be  upon.  It  is  error  to  give  to  the  jury 
an  instruction  upon  the  subject  of  negligence  where  a  recovery  is  sought 
and  can  only  be  had  by  virtue  of  a  wilful  violation  of  the  statute  in 
question  in  the  case. 


Fourth  District— A.  D.  1905.  311 

Consolidated  Coal  Co.  v.  Stein. 

2.  Measure  of  damages— instruction  upon,  in  action  for  loss  of  sup- 
port, erroneous.    An  instruction  in  such  an  action  as  follows  : 

"  In  estimating  the  plaintiff's  damages  you  have  a  right  to  take  into 
consideration  whatever  you  may  believe  from  the  evidence  the  plaintiff 
might  have  expected  in  a  pecuniary  way  from  the  probable  earnings  of 
the  said  Emil  Stein  at  his  business  or  trade,  during  the  residue  or  his 
probable  life,"— 

is  erroneous,  as  the  damages  must  be  calculated  by  the  jury  with  refer- 
ence to  the  reasonable  expectation  of  benefit  from  the  continuance  of 
life. 

Action  for  damages  for  loss  of  support.  Appeal  from  the  Circuit 
Court  of  St  Clair  County;  the  Hon.  R.  D.  W.  Holder,  Judge,  presid- 
ing. Heard  in  this  court  at  the  February  term,  1905.  Reversed  and 
remanded.    Opinion  filed  September  8,  1905. 

Louden  &  Crow,  for  appellant. 

Sohaefer  &  Fabmeb  and  Webb  &  Webb,  for  appellee. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

Appellee,  Helene  Stein,  brought  suit  against  appellant 
to  recover  damages  for  loss  of  support  by  reason  of  the 
death  of  her  son  Emil  Stein,  alleged  to  have  been  caused 
by  the  wilful  failure  of  appellant  to  comply  with  certain 
duties  imposed  upon  it  by  the  statute. 

The  declaration  contains  two  counts.  The  first  alleged 
that  on  April  8,  1903,  appellant  was  operating  a  coal  mine 
in  Madison  County,  Illinois;  that  it  was  the  duty  of  ap- 
pellant to  keep  a  supply  of  timber  constantly  on  hand  of 
sufficient  length  and  dimensions  to  be  used  as  props  and 
cross  bars  and  to  deliver  the  same  as  required,  with  the 
miners'  empty  cars  so  that  workmen  might  at  all  times  be 
able  properly  to  secure  the  workings  for  their  own  safety 
and  that  it  was  the  duty  of  the  mine  manager  always  to 
provide  a  sufficient  supply  of  props  and  cross  bars  deliv- 
ered on  the  miners'  cars  at  the  usual  place,  when  demanded, 
as  nearly  as  possible  of  suitable  length  and  dimensions  for 
the  securing  of  the  roof  by  the  miners;  that  on  said  date 
Emil  gtein  was  in  the  employment  of  appellant,  engaged 
in  mining  coal  in  said  coal  mine  and  finding  props  and  cross 
bars  were  needed  in  his  room,  requested  appellant  to  fur- 
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nish  and  deliver  him  the  same  of  sufficient  length  and  di- 
mensions, so  that  he  might  properly  secure  the  said  work- 
ings for  his  own  safety;  that  appellant  wilfully  failed  and 
omitted  to  deliver  to  him  as  required,  props  and  cross  bars 
of  sufficient  length  and  dimensions  with  which  to  prop  his 
room  and  make  it  safe;  that  by  reason  of  the  wilful  failure 
and  omission  on  the  part  of  appellant  to  furnish  and  de 
liver  to  him  props  and  cross  bars  of  sufficient  length  and 
dimensions  as  required  by  statute,  a  large  quantity  of  slate, 
rock  and  dirt  fell  from  the  roof  of  the  room  in  which  he 
was  working  and  so  injured  him  that  his  death  ensued 
shortly  afterwards;  that  Emil  Stein  left  surviving  him  ap- 
pellee, his  mother,  who  was  dependent  upon  him  and  by 
his  death  has  been  deprived  of  her  means  of  support. 
The  second  count  is  substantially  the  same  as  the  first  but 
charges  only  a  failure  to  deliver  cross  bars,  omitting  all 
reference  to  props. 

Clause  A  of  section  16  chapter  93  of  the  Ee vised  Stat- 
utes provides,  that  the  mine  manager  "shall  always  pro- 
vide a  sufficient  supply  of  props,  caps  and  timbers  delivered 
on  the  miners'  cars  at  the  usual  place  when  demanded,  as 
nearly  as  possible,  in  suitable  lengths  and  dimensions  for 
the  securing  of  the  roof  by  the  miners,  and  it  shall  be  the 
duty  of  the  miner  to  properly  prop  and  secure  his  place 
with  materials  provided  therefor." 

This  suit  is  based  upon  an  alleged  wilful  failure  of  ap- 
pellant to  comply  with  the  above  provision  of  the  statute. 
It  appears  from  the  proofs  that  on  April  8,  1903,  Emil 
Stein  and  his  brother  Herman,  were  engaged  in  mining 
coal  in  a  room  in  appellant's  mine  at  Staunton,  Illinois, 
when  a  piece  of  rotten  slate  fell  from  the  roof  and  struck 
Emil  causing  injuries  which  resulted  in  his  death;  that  it 
was  necessary  to  have  props  and  cross  bars  to  make  the 
room  safe;  that  Herman  Stein  some  time  before  the  acci- 
dent had  made  a  demand  of  the  night  boss  for  props  and 
cross  bars  and  that  certain  props,  ten  to  sixteen  in  number, 
were  delivered  at  the  mouth  of  the  room  at  the  usual  place 
prior  to  the  accident.    Evidence  was  introduced  on  the 
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part  of  appellee  tending  to  show  there  were  no  cross  bars 
among  those  props  and  that  they  were  three  cornered, 
crooked  and  not  suitable  to  make  cross  bars  out  of  and  it 
is  contended  by  appellee  that  even  if  the  props  or  timbers 
had  been  of  sufficient  dimensions  to  permit  of  their  being 
manufactured  into  cross  bars,  deceased  and  his  brother 
were  not  obliged  in  law  to  make  cross  bars  out  of  them  as 
they  had  made  specific  demands  for  cross  bars  which  were 
not  delivered. 

On  the  part  of  appellant  evidence  was  introduced,  tend- 
ing to  show  that  the  props  delivered  at  the  mouth  of  the 
room  of  deceased,  were  suitable  for  the  construction  of 
cross  bars;  that  it  was  the  custom  of  the  mine  for  the 
miners  to  construct  cross  bars  out  of  the  props  furnished 
them  with  tools  provided  by  themselves  for  that  purpose, 
for  the  rooms  in  which  they  were  working;  that  there  were 
a  number  of  cross  bars  already  in  use  in  the  room  in  which 
deceased  was  working  and  that  they  had  been  prepared 
out  of  props  by  him  and  his  brother.  A  discussion  of  the 
evidence  is  unnecessary  further  than  to  say  that  the  case 
was  an  exceedingly  close  one  upon  the  facts,  and  it  there- 
fore became  of  great  importance  that  the  instructions  to 
the  jury  should  state  the  law  with  substantial  accuracy. 

Instruction  number  5  stated  that  as  a  matter  of  law  the 
question  whether  or  not  appellant  was  guilty  of  the  negli- 
gence charged  in  the  declaration,  or  either  count  thereof, 
was  for  the  determination  of  the  jury,  upon  all  the  facts 
and  circumstances  proved  in  the  case.  As  a  matter  of  fact 
there  was  no  charge  of  negligence  in  the  declaration,  but 
the  averment  was  that  appellant  had  "wilfully  failed  and 
omitted  to  deliver  to  said  Erail  Stein  as  required,  props 
and  cross  bars  of  sufficient  length  and  dimensions  with 
which  to  prop  his  said  room,"  and  also  that  the  death  of 
said  Emil  Stein  was  caused  by  the  "wilful  failure  and 
omission  on  the  part  of  said  defendant  to  furnish  and  de- 
liver to  said  Emil  Stein  props  and  cross  bars,  etc."  It  was 
only  for  wilful  failure  to  perform  its  duty  in  the  matter 
referred  to  that  appellant  could  be  held  liable  under  the 


314  Appellate  Courts  op  Illinois. 

Vol.  122.]  Consolidated  Coal  Co.  v.  Stein. 

declaration  or  under  the  statute.  By  tbis  instruction  the 
jury  may  have  been  led  to  believe  that  appellee  was  en- 
titled to  recover  for  ordinary  negligence  on  the  part  of  ap- 
pellant unaccompanied  by  wilfulness. 

The  question  whether  appellant  had  wilfully  violated  its 
duty  was,  it  is  true,  one  of  fact  for  the  jury  to  be  deter- 
mined from  all  the  facts  and  circumstances  proven  in  the 
case,  but  it  was  improper  to  give  an  instruction  which  may 
have  misled  the  jury  into  believing  that  they  could  find 
against  appellant  for  mere  negligence  in  the  absence  of 
wilfulness. 

Appellee's  instruction  number  8  concluded  with  the  fol- 
lowing statement  concerning  the  measure  of  damages:  "In 
estimating  the  plaintiff's  damages  you  have  aright  to  take 
into  consideration  whatever  you  may  believe  from  the  evi- 
dence, the  plaintiff  might  have  expected  in  a  pecuniary 
way  from  the  probable  earnings  of  the  said  Emil  Stein  at 
his  business  or  trade,  during  the  residue  of  his  probable 
life."  This  instruction  did  not  state  the  rule  of  law  in  re- 
gard to  the  measure  of  damages  correctly.  Plaintiff,  as 
mother  of  the  deceased,  may  have  had  expectations  con- 
cerning the  probable  earnings  of  her  son  which  were  wholly 
unreasonable  and  which  could  form  no  reasonable  basis  for 
a  recovery.  The  authorities  relied  upon  by  appellee  fail 
to  support  the  doctrine  in  regard  to  the  damages  laid  down 
in  this  instruction. 

In  CM  C.?  C.  &  St.  L.  Ry.  Co.  v.  Keenan,  190  111.  217, 
our  Supreme  Court  sustained  an  instruction  which  told  the 
jury  that  in  estimating  plaintiff's  damages  "You  have  a 
right  to  take  into  consideration  whatever  you  may  believe 
from  the  evidence  the  widow  and  next  of  kin  might  have 
reasonably  expected  in  a  pecuniary  way  from  the  continued 
life  of  the  intestate."  In  C.  &  E.  I.  E.  R  Co.  v.  Beaver, 
199  111.  34,  where  the  deceased  was  a  minor  and  contributed 
to  the  support  of  his  parents  and  their  family,  the  court 
sustained  an  instruction  which  advised  the  jury  that  in  as- 
sessing damages  they  were  not  limited  to  the  consideration 
of  the  ability  of  the  deceased  to  earn  wages  during  hi*  mi- 
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nority,  but  they  might  take  into  consideration  "such  rea- 
sonable expectation  of  benefits  from  the  continuation  of 
the  life  of  the  deceased,  so  far  as  the  same  should  appear 
from  the  evidence  in  the  case."  The  same  instruction  was 
approved  in  0.  &  A.  R.  R  Co.  v.  Kelly,  182  111.  267,  where 
the  court  said,  "What  the  widow  and  next  of  kin  might 
reasonably  expect  would  be  the  same  as  any  other  reason- 
able person  might  reasonably  look  forward  to  as  something 
believed  to  be  about  to  happen  or  come  and  by  this  test  the 
same  question  was  submitted  to  the  jury  as  reasonable 
men  to  say  from  the  evidence  what  such  reasonable  ex- 
pectation would  be." 

The  damages  must  be  calculated  by  the  jury  with  refer- 
ence to  a  reasonable  expectation  of  benefit  from  the  con- 
tinuance of  the  life.  City  of  Chicago  v.  Keefe,  114  111. 
222. 

It  is  clear  that  the  instruction  in  regard  to  the  measure 
of  damages  in  the  case  before  us  departed  widely  from  the 
rule  laid  down  in  the  above  cases.  For  the  errors  in  in- 
structions above  noted  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Hevereed  and  remanded. 


London  Guaranty  &  Accident  Company,  Limited, 
v.  Bernhard  Hartman,  et  al. 

1.  Waiver— when  authority  to  waive  condition  of  policy  appears. 
Where  it  appears  that  an  employee  of  an  insurance  company  had  power 
to  and  did  solicit  insurance,  take  applications,  deliver  policies  and 
collect  premiums,  his  relation  to  the  company  is  such  that  his  action  in 
waiving  a  condition  of  the  policy  as  to  the  payment  of  further  premium 
than  that  expressed  in  the  policy  by  a  written  agreement  attached 
thereto  prior  to  the  delivery  of  the  policy  and  the  payment  of  the  pre- 
mium, is  binding  upon  the  company. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  R.  D.  W.  Holder,  Judge,  presiding.  Heard  in'  this 
court  at  the  February  term,  1905.  Affirmed.  Opinion  filed  September 
8,1905. 
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Wise  &  MoNdlty,  for  appellant. 
Jambs  M.  Dill,  for  appellees. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  suit  brought  by  appellant  to  recover  a  balance 
claimed  to  be  due  it  on  an  employer's  liability  policy, 
issued  by  it  to  appellees,  February  6,  1900.  The  evidence 
in  the  records  shows  that  at  the  time  the  policy  was  issued, 
Frank  C.  Case,  residing  in  St.  Louis,  Missouri,  was  general 
agent  for  appellant  for  that  city,  and  the  vicinity.  Case 
had  in  his  employ  one  It.  Reynolds  Moreton,  who  was  en- 
gaged  in  soliciting  insurance  under  Case,  for  appellant,  and 
at  times  delivered  the  policies  and  collected  the  premiums. 
A  short  time  prior  to  the  date  of  the  policy,  Moreton  called 
on  Mr.  Wangelin,  the  manager  for  appellees,  who  were 
engaged  in  the  manufacture  of  nails  in  Belleville,  Illinois, 
and  had  a  number  of  employees,  and  solicited  him  to  take 
out  an  employer's  liability  policy  for  his  principals.  In  re- 
gard to  the  premium  to  be  paid,  Moreton  told  him  there 
was  an  agreed  rate  among  all  insurance  companies.  Wan- 
gelin then  said  there  was  no  use  to  go  any  further,  as  he 
had  an  uncle  in  the  insurance  business  and  on  equal  figures 
would  give  him  the  business.  Moreton  replied  that  be 
would  make  it  unequal,  and  said  further,  "  I  can  make  a 
flat  rate  based  on  $22,500  pay  roll.  I  can  make  a  flat  rate 
of  sixty  cents,  $135,  but  you  will  not  get  anything  back  if 
you  don't  owe  that  much.  If  your  pay  roll  runs  over  you 
don't  have  to  pay  any  more."  Wangelin  then  said,  u  Un- 
der those  conditions,  then,  I  will  sign  your  application," 
and  proceeded  to  do  so.  The  application  signed  by  Wan- 
gelin stated  that  the  number  of  employees  "  varies,"  the 
total  expenditure  of  wages  for  the  last  calendar  year  end- 
ing December  31, 1899,  was  $22,500;  the  estimated  expen- 
diture for  wages  for  the  term  of  the  policy  was  $22,500  and 
the  premium  rate  was  to  be  sixty  cents  for  each  $100 
of  wages  and  the  policy  was  to  begin  February  6,  1900. 

Moreton  took  the  application  away  with  him  and  on  Feb- 
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ruary  13th  brought  back  a  policy  which  stated  that  for  a 
premium  of  $135  appellant  insured  appellees  for  a  period 
of  one  year  from  noon  on  February  6,  1900,  against  loss 
from  common  law  or  statutory  liability,  for  damages  on 
account  of  bodily  injuries  accidentally  suffered  by  an  em- 
ployee of  the  insured  within  the  period  of  the  policy.  It 
also  contained  the  following  provisions :  "  the  premium  is 
based  on  the  compensation  to  employees  to  be  expended  by 
the  assured  during  the  period  of  this  policy.  If  the  com- 
pensation, actually  paid  exceeds  the  sum  stated  in  the  sched- 
ule hereinafter  given,  the  assured  shall  pay  the  additional 
premium  earned;  if  less  than  the  sum  stated  the  company 
will  return  to  the  assured  the  unearned  premium  pro  rata; 
but  the  company  shall  first  retain  not  less  than  $25,  it  being 
understood  and  agreed  that  this  sum  shall  be  the  minimum 
earned  premium  under  this  policy;"  and  "  no  condition  or 
provision  of  this  policy  shall  be  waived  or  altered  by  any 
cme  unless  by  written  consent  of  the  general  manager  of 
the  company  for  the  United  States  of  America,  nor  shall 
notice  to  any  agent,  nor  shall  knowledge  possessed  by  any 
agent  or  by  any  other  person,  be  held  to  effect  a  waiver  or 
change  in  this  contract  or  any  part  of  it."  It  also  con- 
tained a  schedule,  which  was  a  copy  of  the  application 
signed  by  Wangelin,  and  an  agreement  that  the  statements 
contained  in  the  schedule  should  be  made  a  part  of  the  con- 
tract, that  such  statements  were  made  by  the  assured  on 
the  acceptance  of  the  policy  and  warranted  to  be  true  ex- 
cept as  to  matters  declared  to  be  matters  of  estimate  only. 
Wangelin  looked  at  the  policy  and  finding  it  did  not  pro- 
vide for  the  flat  rate  agreed  upon,  refused  to  accept  it. 
Moreton  said:  "  Weil,  I  could  not  put  that  in  the  policy 
previous  to  this  as  it  has  to  pass  through  a  board  and  if 
they  found  out  that  we  violated  our  agreement,  we  have  a 
forfeit  up  and  we  will  be  fined  so  much  for  writing  policies 
under  the  rate.  If  you  will  sit  down  I  will  dictate  the 
agreement  and  it  can  be  attached  to  that  policy."  Wan- 
gelin thereupon  wrote  the  agreement  in  duplicate  at  the 
dictation  of  Moreton  and  one  of  the  same  having  been 
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signed  by  Moreton  was  attached  to  the  policy  which  was 
afterwards  delivered  to  Wangelin.  Said  agreement  was 
as  follows : 

u  Belleville,  III.,  Feb.  13,  1900. 
It  is  hereby  understood  and  agreed  that  the  cost  of  pol- 
icy number  243,188  in  the  London  Guaranty  and  Accident 
Company  to  the  assured  shall  not  at  expiration  of  same, 
exceed  the  initial  cost  of  $135  irrespective' of  excess  expen- 
diture of  pay  roll,  neither  shall  any  conditions  make  the 
policy  cost  less  than  the  initial  price  of  $135. 

Attached  to  and  forming  a  part  of  policy  number  243,188 
of  the  London  Guaranty  and  Accident  Company. 

London  Guaranty  and  Accident  Company, 
Per  R.  Reynolds  Moreton, 
Res.  Mngr." 

It  also  appeared  that  when  the  policy  was  delivered  it 
had  attached  to  it  a  slip  of  paper  reading  as  follows : 

"  Frank  C.  Case,  General  Agent, 

117  North  Third  Street.    St.  Louis,  Mo. 

R.  Reynolds  Moreton, 
Resident  Manager." 

After  the  policy  was  delivered  to  and  accepted  by  Wan- 
gelin he  gave  Moreton  a  cheek  for  $135  the  amount  of  the 
premium  named  therein.  During  the  year  the  policy  was 
in  force,  appellees  sustained  no  losses  thereunder  and  ap- 
pellant was  therefore  not  called  upon  to  pay  any  indem- 
nity. 

On  January  2, 1902,  appellant  commenced  suit  to  recover 
the  additional  premium  claimed  to  have  been  earned  by  it 
under  the  provisions  of  the  policy,  over  and  above  the  $135 
actually  paid,  upon  the  ground  that  the  compensation  paid 
by  appellees  to  their  employees  exceeded  the  sum  stated  in 
the  schedule  given  in  the  policy. 

The  declaration,  which  was  in  assumpsit,  contained  a 
special  count  upon  the  policy  and  the  common  counts. 
Appellees  filed  a  plea  of  the  general  issue. 

On  the  trial  it  was  agreed  that  the  amount  paid  as  wages 
by  appellees  to  their  employees,  during  the  period  the  pol- 
icy was  in  force,  was  $53,000.  Appellant  claimed  that  it 
was  entitled  to  additional  premium  at  the  rate  of  sixty 
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cents  on  the  $100,  on  the  difference  between  $22,500,  the 
amount  named  in  the  application  and  schedule  as  being  the 
estimated  expenditure  of  wages,  and  $53,000,  the  actual 
amount  expended  during  the  term  of  the  policy,  which 
would  amount  to  $183. 

Appellees'  defense  was  based  upon  the  written  agree- 
ment above  referred  to,  signed  and  attached  to  the  policy 
by  Moreton.  Appellant  showed  on  the  trial,  by  A.  W. 
Masters,  its  general  manager  for  the  United  States,  that  he 
had  given  no  consent  to  Moreton  or  any  one  else  to  waive 
any  of  the  conditions  in  the  policy  issued  to  appellees. 
George  D.  Webb,  a  member  of  the  firm,  which  had  the 
general  agency  of  appellant  for  the  States  of  Illinois,  Mis- 
souri and  Indiana,  stated,  that  his  firm  had  never  given 
any  authority  to  Case  or  Moreton  to  waive  any  of  said 
conditions,  and  F.  C.  Case  himself  testified  tha  the  never  in- 
structed, authorized  or  empowered  Moreton  to  waive  or  alter 
any  of  such  conditions. 

Upon  the  trial  a  jury  was  waived  and  the  evidence  heard 
by  the  court,  which  found  the  issues  for  appellee  and  en- 
tered judgment  against  appellant  for  costs. 

Appellant  contends* that  the  court  improperly  admitted 
the  paper  slip  signed  by  Moreton  and  attached  to  the  pol- 
icy, which  provided  for  a  flat  rate  of  $135,  and  also  evi- 
dence of  the  conversation  between  Wangelin  and  Moreton 
at  the  time  the  application  was  made  and  when  the  policy 
was  delivered,  for  the  reason  that  there  was  a  written  ap- 
plication which  stated  that  "the  premium  rate  is  sixty 
cents  for  each  $100  of  wages  "  and  the  statements  contained 
in  the  application  were  made  a  part  of  the  policy.  The 
printed  slip  was  part  of  the  policy  when  the  same  was  de- 
livered to  and  received  by  Wangelin,  and  being  a  part 
thereof  it  was  proper  for  the  court  to  admit  it  in  evidence 
with  the  rest  of  the  policy  and  it  devolved  upon  appellant 
to  show,  why  it  was  of  no  effect,  and  when  it  was  chal- 
lenged it  was  proper  for  appellees  to  show  by  oral  evidence 
how  it  came  to  be  attached  to  the  policy.  It  is  to  be  noted 
also  that  section  13  of  the  application,  which  states  that 
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the  premium  rate  is  to  be  sixty  cents  for  each  $100  of 
wages,  also  states  that  the  estimated  expenditure  for  wages 
for  the  term  of  the  policy,  is  $22,500.  This  apparently 
contemplates  the  payment  of  the  premium  named  on  the 
estimated  wages  and  there  is  nothing  in  the  application  to 
show  anything  to  the  contrary.  The  application  and  the 
printed  slip  are  in  entire  harmony,  while  that  portion  of 
the  policy  which  provides  for  additional  premium  if  the 
wages  paid  should  in  fact  be  more  than  the  amount  esti- 
mated, does  not  appear  to  be  in  any  way  contemplated  by 
the  application. 

In  the  case  of  London  Guarantee  and  Accident  Com- 
pany, Limited,  v.  Mo.  &  111.  Coal  Company,  103  Mo.  App. 
530,  the  same  corporation  which  is  appellant  in  this  case, 
sued  the  coal  company  for  additional  premium  upon  a  pol- 
icy taken  by  the  same  R.  Reynolds  Moreton.  In  that 
case  however'  there  was  no  slip  attached  to  the  policy  be- 
fore it  was  delivered  but  Moreton,  when  the  policy  was  de- 
livered, gave  the  insured  a  letter  signed  "  Frank  C.  Case, 
General  Agent,"  and  underneath  the  name  "R.  Reynolds 
Moreton,"  stating  that  at  the  expiration  of  two  policies 
issued  at  the  request  of  the  coal  company  (including  the 
one  then  in  question)  the}T  should  be  taxed  only  at  the  rate 
of  forty  cents  per  $100  of  the  pay  roll  expended,  whereas 
the  application  and  the  policy  fixed  the  premium  at  sixty- 
five  cents  on  each  $100  of  wages.  This  letter  was  not  at- 
tached to  the  contract,  was  dated  several  days  after  the 
date  of  the  contract  and  does  not  purport  to  have  been 
made  on  behalf  of  the  insurance  company.  The  trial  court 
refused  to  admit  the  letter  in  evidence  and  its  action  was 
approved  by  the  court  of  appeals.  That  case  differs,  how- 
ever,  very  materially  from  the  one  before  us  where  the 
slip  in  reference  to  the  amount  of  the  premium  was  in  en* 
tire  harmony  with  the  application  made  by  appellees  and 
was  made  a  part  of  the  policy  before  the  latter  was  deliv- 
ered, and  without  which  the  policy  would  not  have  been 
accepted. 

The  question  then  arises,  did  Moreton  hold  such  rela- 
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tions  to  the  company  that  they  were  bound,  under  the  cir- 
cumstances, by  his  act  notwithstanding  the  statement  in 
the  policy,  that  no  condition  or  provision  thereof,  should 
be  waived  or  altered  by  any  one  unless  by  written  consent 
of  the  general  manager. 

In  John  Hancock  Life  Insurance  Company  v.  Schlink, 
175  111.  284,  it  is  held  that  an  agent  appointed  by  the  state 
agent  of  an  insurance  company,  was  the  agent  of  the  com- 
pany and  not  of  the  state  agent  and  that  if  the  agent  so 
appointed  had  power  to  solicit  insurance,  forward  it  to  the 
company  and  receive  the  policy  when  issued,  collect  the 
premium  and  deliver  the  policy,  he  had  power  to 
waive  a  condition  of  the  policy,  notwithstanding  that 
power  was  negatived  by  the  provisions  of  the  policy  and 
his  contract  of  employment.  This  doctrine  is  also  approved 
in  Milwaukee  Mechanic's  Insurance  Company  v.  Schallman, 
1 88  111.  213.  In  Eclectic  Life  Insurance  Company  v.  Fahren- 
krug,  68  III.  463,  it  is  said  :  "It  is  insisted  *  *  *  by  the 
terms  of  the  policy,  the  agents  are  prohibited  from  altering 
or  discharging  contracts,  or  waiving  forfeitures.  This  ob- 
jection we  do  not  deem  tenable.  The  question  in  cases  of 
this  kind  is  not  what  power  did  the  agent  in  fact  possess, 
but  what  power  -did  the  company  hold  him  out  to  the 
public  as  possessing  *  *  *  It  is  immaterial  what  may 
have  been  said  in  the  policy  in  regard  to  the  payment  of 
the  premium.  It  was  within  the  power  of  the  company, 
acting  through  its  agents,  to  change  entirely  the  mode  of 
or  dispense  with  the  payments  as  provided  by  the  policy, 
and  adopt  a  different  mode  and  time  of  payment." 

In  Phenix  Insurance  Company  v.  Stocks,  149  III.  319, 
it  is  said  :  "It  has  been  repeatedly  held  by  this  court  that 
an  agent,  although  local  in  respect  of  the  territory  in  which 
he  operates,  who  is  clothed  with  general  power  to  solicit 
and  make  contracts  of  insurance  for  the  company,  is  so  far 
a  general  agent  that  notice  to  him  of  facts  affecting  the 
contract,  is  notice  to  the  company." 

This  court  in  Metropolitan  Life  Insurance  Company  v. 
Sullivan,  112  111.  App.  500,  where  the  insured  had  engaged 
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in  the  sale  of  liquor  contrary  to  the  terms  of  his  policy, 
which  fact  was  known  to  the  agents  of  the  insurance  com- 
pany, who  afterwards  collected  the  premiums,  said  :  "Ap- 
pellant further  insists  that  notice  to  its  agents,  Hanifan  and 
McCarthy,  was  not  notice  to  it  and  that  it  is  therefore  not 
bound  by  their  acts.  The  proofs  in  the  case  showed  that 
they  were  clothed  by  appellant  with  power  to  solicit  and 
sell  insurance,  deliver  policies  and  collect  premiums.  They 
were  therefore  general  agents  and  as  such  had  power  to 
waive  conditions  of  the  policy." 

The  evidence  is  that  Frank  C.  Case  who  countersigned 
the  policy  was  a  general  agent  of  appellant  and  he  testi- 
fied that  Moreton  was  engaged  in  soliciting  and  negotiating 
for  insurance  under  him  for  the  London  Guaranty  and  Ac- 
cident Company,  appellant,  at  or  near  St.  Louis  and  that 
policies  were  sometimes  delivered  and  premiums  collected 
by  him;  that  in  negotiating  and  procuring  the  insurance 
in  controversy,  Moreton  acted  by  the  authority  and  on  be- 
half of  witness;  that  if  Moreton  delivered  the  policy  in 
question  and  collected  the  premium  therefor,  he  was  also 
acting  upon  authority  and  on  behalf  of  witness.  Mr.  Webb, 
of  the  firm  of  general  agents  for  appellant  above  men- 
tioned, testified  that  Case  had  authority  to  appoint  sub- 
agents  to  solicit  insurance  and  that  he  employed  Moreton 
and  that  the  applications  for  insurance  obtained  by  More- 
ton  were  acted  upon  by  Mr.  Case  of  the  firm  to  which  wit- 
ness belonged;  that  the  policies  were  issued  by  his  firm  and 
countersigned  by  Mr.  Case. 

We  are  of  opinion  that  the  evidence  in  thecase  fairly  shows 
that  Moreton  had  power  to  and  did  solicit  insurance,  take 
applications,  deliver  policies,  and  collect  premiums  for  ap- 
pellant and  that  therefore  his  relations  to  appellant  were 
such  that  his  action  in  waiving  the  condition  of  the  policy 
as  to  payment  of  further  premium  than  that  expressed  in 
the  policy  by  the  written  agreement  attached  to  the  policy, 
prior  to  the  delivery  of  the  policy  and  the  payment  of  the 
premium,  was  binding  upon  appellant  to  such  an  extent 
that  it  .cannot  now  recover  for  any  further  or  additional 
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amount  than  that  named  in  the  policy  and  paid  by  appel- 
lee, and  the  judgment  of  the  court  below  will  therefore  be 
affirmed. 

Affirmed. 


Consolidated  Goal  Company  of  St.  Louis 
v.  Robert  Shepherd. 

1.  Verdict— when  not  disturbed.  ,  The  Appellate  Court  will  be  slow 
in  disturbing  a  verdict  as  against  the  weight  of  the  evidence  where 
three  juries  have  reached  the  same  conclusion. 

2.  Verdict— when  not  excessive.  A  verdict  for  $2,000  while  large  is 
not  so  excessive  as  to  warrant  a  reversal  where  the  evidence  showed 
that  at  the  time  of  the  injury  the  plaintiff  was  about  twenty-eight  years 
of  age,  was  injured  in  the  right  ankle  and  foot,  was  incapacitated  for 
work  for  upwards  of  thirty-eight  days,  and  where  the  use  of  his  foot 
was  to  some  extent  permanently  impaired. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  St  Clair  County:  the  Hon.  R.  D.  W.  Holder,  Judge,  presid- 
ing. Heard  in  this  court  at  the  February  term,  1905.  Affirmed.  Opinion 
filed  September  8,  1005. 

Louden  &  Crow,  for  appellant. 

Webb  &  Webb,  for  appellee. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

Appellee  brought  this  suit  against  appellant  for  injuries 
sustained  by  him  while  mining  coal  in  appellant's  mine  at 
Breeze,  Illinois,  on  August  23,  1902,  and  recovered  a  judg- 
ment for  $800. 

The  case  was  brought  to  this  court  by  the  Coal  Company 
and  reversed  on  account  of  the  admission  of  improper 
evidence  and  an  error  in  instructions  (Consolidated  Coal 
Company  v.  Shepherd,  112  111.  App.  458).  At  a  subsequent 
trial  in  the  Circuit  Court,  appellee  obtained  a  verdict  in  his 
favor  for  $2,000,  which  was  set  aside  by  the  court,  and  a 
new  trial  awarded.  The  case  was  again  tried  and  appellee 
again  obtained  a  verdict  for  $2,000.    On  this  occasion  the 
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motion  for  a  new  trial  was  overruled  and  judgment  having 
bedn  entered  for  the  amount  of  the  verdict,  the  case  is 
again  brought  here  by  the  Coal  Company  for  review. 

Counsel  for  appellant  suggest  in  their  statement  of  the 
case  many  reasons  for  reversal,  but  they  confine  them- 
selves in  their  argument  to  claiming  that  the  proof  does 
not  sustain  the  verdict,  that  the  damages  are  excessive  and 
that  the  court  erred  in  modifying  instruction  number  eleven 
and  refusing  to  give  instruction  number  fifteen  offered  by 
appellant.  A  statement  of  the  issues  involved  and  the 
facts  in  the  case  can  be  had  by  reference  to  our  former 
opinion,  there  being  no  change  in  the  issues  and  substan- 
tially none  in  the  facts  in  the  two  records  presented  to  us. 

Appellant  insists  that  the  injury  occurred  through  the 
negligence  of  appellee  and  his  fellow-servant,  Rees,  in  so 
directing  the  course  of  their  work  of  excavation  as  to  cause 
the  pillar  of  coal  between  the  room  in  which  they  were 
working  and  the  one  to  the  west  of  them  to  become  too 
thin  for  the  safety  of  miners  working  in  those  rooms.  On 
the  other  hand,  appellee  claims  that  he  and  Rees  were 
directed  to  proceed  in  the  line  of  excavation  in  which  they 
were  carrying  on  their  work  by  the  mine  manager,  who 
never  at  any  time  directed  them  to  make  any  change  of 
direction,  but  that  when  he  was  asked  by  appellee  to  visit 
the  room  to  see  how  the  work  was  going  on,  said,  "  Your 
room  is  all  right,  just  go  right  on." 

There  is  a  conflict  of  evidence  upon  the  material  ques- 
tions in  issue,  but  as  there  was  evidence  tending  to  make 
out  a  case  for  appellee  and  three  juries  have  determined  the 
question  of  fact  involved  in  his  favor,  we  will  not  now 
question  the  correctness  of  their  finding  upon  the  facts. 

The  proofs  show  that  at  the  time  appellee  was  injured  he 
was  about  twenty-eight  years  of  age;  that  he  was  injured  in 
the  right  ankle  and  foot;  that  he  was  laid  off  from  work 
thirty-eight  or  thirty-nine  days;  that  he  then  returned  to 
work  in  appellant's  mine,  but  found  he  could  not  do  the 
work  and  was  compelled  to  quit  coal  mining  on  account  of 
his  injuries;  that  the  use  of  his  foot  is  permanently  impaired 
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to  some  degree  and  that  he  has  now  and  will  probably  con- 
tinue to  have  more  or  less  pain  in  his  ankle.  While  the 
damages  allowed  are  large,  yet  we  cannot  say  they  are  so 
excessive  as  to  warrant  a  reversal  of  the  judgment  on  that 
account  alone. 

The  eleventh  instruction  offered  by  appellant  told  the 
jury,  that  if  the  system  adopted  for  developing  the  room  in 
the  mine  where  plaintiff  was  working,  was  dangerous  and 
that  plaintiff  knew  of  such  danger,  or  by  the  exercise 
of  ordinary  care  might  have  known  thereof,  plaintiff  as- 
sumed the  risk  of  injury  to  himself  arising  from  the  use  of 
such  system.  The  court  modified  this  instruction  by 
adding,  "  If  you  further  believe  from  the  evidence  that  he 
voluntarily  undertook  to  develop  said  room." 

Appellee  based  his  case  upon  the  claim  that  he  was 
proceeding  in  the  development  of  his  room  in  the  mine 
under  the  direction  of  the  mine  manager;  that  the  mine 
manager  had  control  of  such  matters;  that  he  told  appellee 
that  he  knew  of  the  conditions  existing  in  his  room;  that  he 
directed  appellee  to  proceed  in  the  direction  in  which  he 
was  going  and  that  appellee  had  a  right  and  did  rely  upon 
the  directions  given  him  by  the  manager.  It  was  therefore 
proper  for  the  court  to  modify  the  instruction  in  the  man- 
ner set  forth. 

Instruction  number  fifteen  offered  by  appellant  was 
properly  refused,  because  it  ignored  the  question  as  to 
whether  or  not  appellee  at  the  time  he  was  injured,  was 
working  under  and  relying  upon  the  directions  given  him 
by  the  mine  manager. 

The  juJ^ent  of  the  court  below  will  be  affirmed. 

Affirmed. 
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Georgfe  W.  Merker  v.  The  Belleville  Distillery  Company, 

et  ah 

1.  Exception— tcAen  not  necessary  to  preserve  question  for  review. 
It  is  not  necessary  for  a  party  to  except  in  order  to  preserve  bis  right  to 
call  in  question  in  the  Appellate  Court  the  act  of  the  trial  court  in  sus- 
taining or  overruling  a  demurrer  and  entering  judgment. 

2.  Declaration— effect  of  filing  additional  counts  to.  The  effect  of 
filing  additional  counts  to  a  declaration  is  not  to  abandon  the  original 
declaration. 

8.  Judgment — when  should  not  be  rendered  upon  sustaining  demur" 
rer  to  declaration.  It  is  error  to  render  judgment  in  bar  of  an  action 
upon  sustaining  a  demurrer  to  a  declaration  where  there  remain  on  file 
and  at  issue  other  counts  of  the  declaration. 

Action  on  the  case.  Error  to  the  Circuit  Court  of  St  Clair  County; 
the  Hon.  Benjamin  R.  Burroughs,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1904.  Reversed  and  remanded.  Opinion 
filed  March  17,  1905.    Rehearing  denied  August  24,  1905. 

Gustavus  A.  Koerner  and  Victor  K.  Koerner,  for  plaint- 
iff in  error. 

L.  D.  Turner,  for  defendants  in  error. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  an  action  in  case,  by  plaintiff  in  error  against 
defendants  in  error,  in  the  Circuit  Court  of  St.  Clair  County. 

The  record  discloses  that  on  December  29, 1899,  plaintiff 
in  error  filed  in  the  St.  Clair  Circuit  Court,  his  declaration 
consisting  of  two  counts,  against  defendants  in  error.  The 
gravamen  in  these  counts  is  libel.  To  these  counts,  defend- 
ants in  error,  on  January  11,  1900,  filed  two  pleas:  not 
guilty  and  Statute  of  Limitations;  and  on  January  19th  filed 
a  plea  of  privileged  communication;  on  the  23rd  plaintiff  re- 
plied double,  to  the  plea  of  Statute  of  Limitations :  that 
defendant  Hartraan  was  out  of  the  State  when  the  cause  of 
action  accrued,  and  that  after  the  cause  of  action  accrued 
he  departed  from  the  State;  and  demurred  to  the  plea  of 
privileged  communication.  On  the  same  day  defendant 
Hartman  demurred  to  plaintiff's  replication  to  the  plea  of 
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limitations,  and  on  the  24th,  defendant  Belleville  Distillery 
Company,  entered  a  motion  for  judgment  on  the  plea  of 
limitations,  because  plaintiff  had  not  replied  to  this  plea  as 
to  it.  During  the  remainder  of  that  term  on  January  23, 
1900,  and  at  the  succeeding  April  term  on  ApriL  10,  1900, 
plaintiff  filed  a  number  of  additional  counts,  all  of  which 
were  demurred  to.  All  these  demurrers,  and  motions  above 
mentioned  remained  undisposed  of,  and  the  case  lay  upon 
the  docket  unmoved,  until  October  3,  1903,  when  by  leave 
of  court  plaintiff  filed  an  additional  count,  denominated  in 
the  record,  the  seventh.  The  gravamen,  in  this  character 
of  count,  is  the  malicious  ruin  and  destruction  of  plaintiff's 
business  or  occupation  by  acts  done  in  pursuance  of  a  con- 
spiracy for  that  purpose.  This  count  is  set  out  in  full  in 
the  abstract.  To  it  defendants  filed  a  demurrer,  both  gen- 
eral and  special. 

Counsel  for  plaintiff  in  error  states,  that  the  additional 
counts  filed  January  23  and  April  10,  1900,  are  not  set  out 
here,  "because  they  are  practically  included  in  the  seventh 
count  hereinafter  set  out,  and  because  in  the  court  below 
the  argument  was  practically  confined  to  the  demurrer  to 
this  seventh  count."  From  this  we  infer  that  it  was  the 
purpose  of  both  counsei  and  court,  to  test  and  determine 
the  sufficiency  of  all  the  additional  counts  upon  the  demur- 
rer to  the  Beventh.  That  the  hearing  upon  this  demurrer 
included  all  the  counts  not  pleaded  to — all  except  the  orig- 
inal, the  libel  counts. 

The  demurrer  was  argued,  October  20,  1903,  and  the 
record  discloses  with  respect  thereto,  as  follows :  "  And 
now,  on  this  20th  day  of  October,  A.  D.  1903,  come  again 
the  parties  by  their  respective  attorneys,  and  demurrer  of 
defendants  to  plaintiff's  seventh  additional  count  is  pre- 
sented and  argued.  And  now  on  the  26th  day  of  October, 
1903,  is  by  the  court  sustained,  and  thereupon  the  court 
renders  judgment  against  the  plaintiff  in  bar  of  the  action 
and  for  costs.  It  is  therefore  considered  and  adjudged  by 
the  court,  that  the  plaintiff  be  barred  of  his  paction  and 
that  the  defendants  have  and  recover  of   and  from  the 
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plaintiff  their  costs  in  this  behalf  expended  and  have  exe- 
cution therefor." 

Counsel  for  plaintiffs  in  error  insists,  first,  that  the  trial 
court  erred  in  sustaining  the  demurrer;  second,  that  the 
trial  court  erred  in  rendering  judgment  against  plaintiff  in 
bar  t>f  the  action  and  for  costs,  on  sustaining  demurrer, 
when  there  were  other  counts  not  demurred  to  or  included 
in  any  demurrer  then  pending  and  to  which  a  plea  had 
been  interposed  and  issue  thereon  joined. 

Counsel  for  defendants  in  error  suggest  that  upon  the 
sustaining  of  the  demurrer  and  the  rendering  of  the  judg- 
ment complained  of,  no  exception  was  taken.  It  is  not 
necessary  for  a  party  to  except  in  order  to  preserve  his 
right  to  call  in  question  in  the  Appellate  Court  the  act  of 
the  trial  court  in  sustaining  or  overruling  a  demurrer  and 
entering  judgment.  City  of  Marshall  v.  C,  C,  C.  &  St.  L. 
Ky.  Co.,  80  111.  App.  531;  Whalen  v.  Muma,  94  111.  App. 
488;  Hamlin  v.  Reynolds,  22  111.  207. 

Counsel  for  defendants  in  error  also  suggests  and  insists 
that  the  state  of  the  record  is  such  that  the  trial  court  was, 
and  this  court  is,  warranted  in  assuming  that  plaintiff  had 
abandoned  his  original  counts,  to  which  defendants  had 
pleaded  and  issue  was  joined.  His  position  is,  that  by  sub- 
sequently filing  other  counts,  plaintiff  must  be  held  to  have 
thereby  abandoned  his  former  counts.  This  rule  applies 
only  to  the  filing  of  amendments,  proper,  as  contradistin- 
guished from  the  filing  of  additional  counts.  In  the  Illi- 
nois case  relied  upon,  and  from  which  counsel  quotes  at 
great  length,  viz.,  Kurtz  v.  Gray  bill,  192  111.445,  the  ques- 
tion of  abandonment  of  certain  counts,  turned  wholly  upon 
a  stipulation  filed  in  the  case  and  not  upon  any  state  of  the 
pleading,  independent  of  the  stipulation.  It  is  not  the  rule 
in  this  State,  that  a  party  abandons  his  original  declaration 
or  former  plea,  merely  by  filing  an  additional  count  or  fur- 
ther plea. 

The  count  demurred  to  is  entirely  too  long  to  be  set  out 
in  full  in  an  opinion,  and  it  has  not  been  abstracted.  We 
must  therefore  content* ourselves  with  some  discussion  of 
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it  without  any  attempt  to  disclose  it.  As  stated  above, 
"the  gravamen  in  this  character  of  counts,  is  the  malicious 
ruin  and  destruction  of  plaintiff's  business  or  occupation  by 
acts  done  in  pursuance  of  a  conspiracy  for  that  purpose." 
In  Breitenberger-  v.  Schmidt,  38  111.  App.  168  (179),  judge 
Pleasants  writing  for  the  Court  put  it  in  the  following 
form  :  "  The  gist  of  the  action  is  not  the  conspiracy,  but 
the  damage  done  to  the  plaintiff  by  the  acts  of  the  defend- 
ants." The  charge  of  mere  conspiracy,  is,  in  a  civil  suit, 
at  most  but  inducement,  and  may  be  treated  as  surplusage. 
In  Doremus  v.  Hennessy,  62  111.  App.  392  (402),  it  is  said : 
u  A  civil  action  will  not  lie  for  a  mere  conspiracy.  *  *  * 
It  is  now  well  established  that  in  civil  actions,  the  con- 
spiracy is  not  the  gravamen  of  the  charge,  but  may  be 
pleaded  and  proven  in  aggravation  of  the  wrong."  In 
Bonney  v.  King,  201  111.  47  (50),  our  Supreme  Court  say : 
u  The  conspiracy  alleged  to  have  been  entered  into  is  not 
the  gist  of  the  action.  The  right  of  recovery  must  be 
based  upon  some  unlawful  act,  done  in  pursuance  of  the 
conspiracy." 

The  vice  in  the  count  of  the  declaration  demurred  to  and 
now  before  us,  is  that  it  does  not  sufficiently  set  out  the 
wrongful  acts  relied  upon  as  a  basis  for  recovery.  Such 
averments  as  to  facts  as  it  does  contain  are  too  broad  and 
general,  not  sufficiently  specific.  We  are  of  opinion  the 
demurrer  was  property  sustained. 

When  the  demurrer  was  sustained,  there  remained  two 
counts,  which  the  court  had  on  a  former  demurrer  held 
good,  to  which  defendants  had  pleaded  unot  guilty,"  and 
upon  which  plea,  issue  had  been  joined.  Upon  this  state 
of  record  it  was  error  to  render  judgment  against  plaintiff 
in  bar  of  his  action.  For  this  error  the  judgment  of  the 
Circuit  Court  must  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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Chicago  &  Carter  Title  Coal  Company  v.  D.  F.  Hartwell, 
Administrator  of  the  Estate  of  Elizabeth  Haneline. 

1.  Peremptory  instruction— when  should  be  given,  A  peremptory 
instruction  should  be  given  where  the  declaration  is  wholly  unsup- 
ported by  any  evidence  tending  to  prove  the  gravamen  of  any  charge 
upon  which  any  count  of  the  declaration  is  based. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Williamson  County;  the  Hon.  Warren  W. 
Duncan,  Judge,  presiding.  Heard  in  this  court  at  the  August  term, 
1904.  Reversed.  Opinion  filed  March  17,  1905.  Rehearing  denied 
August  24,  1905. 

E.  E.  Dknison  and  W.  H.  Warder,  for  appellant. 
Spiller  &  White,  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  case,  in  the  Circuit  Court  of  William- 
son County,  by  appellee  against  appellant,  to  recover  dam- 
ages occasioned  to  appellee  as  widow  of  William  Haneline 
by  the  death  of  her  husband  as  a  result  of  an  injury  re- 
ceived while  in  the  service  of  appellant,  as  a  coal  miner  in 
one  of  its  mines.  Trial  by  jury.  Verdict  and  judgment  in 
favor  of  appellee  for  $3,000. 

After  the  rendition  of  the  judgment  and  the  ordering  of 
appeal,  Elizabeth  Haneline,  the  sole  appellee,  died.  D.  F. 
Hartwell  was  appointed  administrator  of  her  estate,  and 
upon  due  suggestion  of  these  facts  was,  as  such  adminis- 
trator, substituted  as  appellee,  in  this  case. 

The  declaration  consists  of  two  counts,  denominated,  the 
first  count  and  the  second  count,  and  based  respectively  on 
sections  16  and  18,  chapter  93,  of  the  Revised  Statutes 
(Mine  and  Miners  Act).  The  first,  is  based  upon  the  charge 
that  appellant  wilfully  failed  to  furnish  props.  The  second, 
is  based  upon  the  charge  that  appellant  wilfully  failed  to 
have  its  mine  examined  by  a  mine  examiner,  and  to  have 
inscribed  on  the  walls,  the  month  and  day  of  the  visit  of 
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such  examiner,  and  to  place  a  conspicuous  mark  at  all  dan- 
gerous places,  and  to  keep  a  book  for  such  examiner  to 
make  a  daily  record  in,  of  the  condition  of  the  mine ;  and 
wilfully  failed  to  make  all  dangerous  conditions  of  its 
mine  safe  before  permitting  deceased  to  enter  the  mine 
and  his  room  to  work  therein. 
The  provisions  of  the  statute  are : 

"  Sec.  16  *  *  *  He  (the  mine  manager)  shall  always 
provide  a  sufficient  supplj*  of  props,  caps  and  timber  de- 
livered on  the  miners'  cars  at  the  usual  place  when  de- 
manded, as  nearly  as  possible,  in  suitable  lengths  and  dimen- 
sions for  the  securing  of  the  roof  by  the  miner,  and  it  shall 
be  the  duty  of  the  miner  to  properly  prop  and  secure  his 
place  with  materials  provided  therefor." 

"Sec.  18  (a)  A  mine  examiner  shall  be  required  at  all 
mines.  His  duties  shall  be  to  visit  the  mine  before  the 
men  are  permitted  to  enter  it,  and  first,  he  shall  see  that 
the  air-current  is  travelling  in  its  proper  course  and  in 
proper  quantity.  He  shall  then  inspect  all  places  where 
men  are  expected  to  pass  or  work,  and  observe  whether 
there  are  any  recent  falls  or  obstructions  in  rooms  or  road- 
ways or  accumulation  of  gas  or  other  unsafe  conditions. 
He  shall  especially  examine  the  edges  and  accessible  parts 
of  recent  falls  and  old  gobs  and  air-courses.  As  evidence 
of  his  examination  of  all  working  places,  he  shall  inscribe 
on  the  walls  of  each,  with  chalk,  the  month  and  day  of 
the  month  of  his  visit. 

(b)  When  working  places  are  discovered  in  which  accu- 
mulations of  gas  or  recent  falls,  or  any  dangerous  condi- 
tions exist,  he  shall  place  a  conspicuous  mark  thereat  as 
notice  to  all  men  to  keep  out,  and  at  once  report  his  find- 
ing to  the  mine  manager.  No  one  shall  'be  allowed  to  re- 
main in  any  part  of  the  mine  through  which  gas  is  being 
carried  into  the  ventilating  current,  nor  to  enter  the  mine 
to  work  therein,  except  under  the  direction  of  the  mine 
manager,  until  all  conditions  shall  have  been  made  safe. 

(c)  The  mine  examiner  shall  make  a  daily  record  of  the 
conditions  of  the  mine,  as  he  found  it,  in  a  book  kept  for 
that  purpose,  which  shall  be  preserved  in  the  office  for  the 
information  of  the  company,  the  inspector  and  all  other 
persons  interested,  and  this  record  shall  be  made  each 
morning  before  the  miners  are  permitted  to  descend  into 
the  mine." 
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As  to  the  first  count  the  evidence  tends  to  prove  that 
during  the  ten  days  or  two  weeks  preceding  the  death  of 
deceased,  he  had  on  a  number  of  occasions  ordered  props, 
and  that  there  had  been  some  delay  in  sending  them,  but 
it  is  conceded,  that  at  least  as  early  as  Friday  morning,  be- 
fore the  following  Monday  when  the  injury  causing  the 
death  occurred,  there  was  an  abundant  supply  of  suitable 
props  at  the  proper  place.  If  these  props  were'  needed  to 
make  the  roof  safe,  it  was  the  duty  of  deceased  and  his 
"  buddy,"  a  fellow-servant,  to  set  them.  The  statute  says: 
"And  it  shall  be  the  duty  of  the  miner  to  properly  prop 
and  secure  his  place  with  material  provided  therefor." 
They  did  set  two  props  Friday  and  three  Saturday,  and 
there  were  plenty  more  there  ready  to  be  set,  if  deceased 
and  his  buddy  had  deemed  it  necessary  to  set  them. 

There  is  no  evidence  tending  to  prove  a  wilful  violation 
of  section  19  of  the  statutes,  upon  which  the  second  count 
of  the  declaration  is  based,  in  any  respect  charged. 

The  declaration  is  wholly  unsupported  by  any  evidence 
tending  to  prove  the  gravamen  of  any  charge  upon  which 
either  count  is  based.  The  trial  court  should  have  directed 
a  verdict  in  favor  of  appellant. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  we 
find  as  ultimate  facts  to  be  incorporated  in  the  judgment, 
that  appellant  was  not  guilty  of  wilfully  violating  the 
statute  in  any  respect  charged  in  the  declaration,  and  that 
deceased  came  to  his  death  as  *a  result  of  risks  and  dangers 
incident  to  the  business  in  which  he  was  at  the  time  en- 
gaged, and  which  he  voluntarily  assumed. 

lleversed. 
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Illinois  Central  Railroad  Company  y,  Mark  Whiteaker, 
Administrator. 

1.  Ordinance-- when  proof  of,  sufficient  A  printed  pamphlet  of 
ordinances  purporting  to  be  published  by  authority  of  the  Board  of 
trustees  of  the  village  which  contains  the  ordinances  in  question,  is  suf- 
ficient proof  thereof,  notwithstanding  such  pamphlet  was  published  at 
a  time  when  the  name  of  such  village  was  different,  where  proper 
proof  of  the  change  of  name  was  made. 

2.  Ordinance— when  prescribing  duties  of  railroads  applies  for  bene' 
fit  of  employees.  An  ordinance  which  requires,  among  other  things, 
that  the  bells  of  locomotives  shall  be  rung  while  the  same  are  running 
within  the  limits  of  a  village,  applies  as  well  for  the  benefit  of  employees 
as  for  the  public. 

8.  Habits  of  care— when  evidence  of  competent  The  sobriety  and 
cautious  habits  of  the  intestate  may  be  shown  where  there  was  no  eye- 
witness of  the  accident  resulting  in  his  death. 

4.  Retirement  op  jury— when  refusal  of  court  to  order,  not  error. 
It  is  not  necessarily  error  for  the  court  to  refuse  to  order  the  retire- 
ment of  the  jury  during  the  argument  as  to  the  admissibility  of  evi- 
dence and  the  ruling  thereon. 

5.  Expert  testimony— when  incompetent  Expert  testimony  as  to 
the  ability  or  non-ability  of  the  intestate  to  save  himself  from  injury 
under  conditions  recited,  is  incompetent  as  usurping  the  province  of 
the  jury. 

6.  Is&TRu£mov&-must  not  give  undue  prominence  to  particular 
facts.  Instructions  are  erroneous  which  give  undue  prominence  to 
particular  facts. 

7.  Instruction—  tl  while"  and  "  at  the  time,"  held,  subject  to  criti- 
cism. The  word  "while"  and  the  phrase  "  at  the  time,*'  as  used  in  the 
instructions  given  in  this  case,  are  held  subject  to  criticism  as  not 
clearly  indicating  the  time  during  which  the  intestate  should  have  been 
in  the  exercise  of  due  care. 

8.  Measure  of  damages — when  instruction  as  to  in  death  case,  er- 
roneous.   An  instruction  in  an  action  on  the  case  for  death  caused  by 
the  alleged  wrongful  act  of  the  defendant  is  erroneous  when  it  in  no 
way  limits  the  recovery  to  compensation  for  pecuniary  loss  or  pecuni-  • 
ary  injury. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Pulaski  County;  the  Hon.  Alonzo  K. 
Vickers,  Judge,  presiding.  Heard  in  this  court  at  the  February  term, 
1905.    Reversed  and  remanded.     Opinion  filed  September  8,  1005. 

W.  W.  Barb,  L.  M.  Bradley,  E.  C.  Kramer,  and  R.  J. 
Kramer,  for  appellant;  J.  M.  Dickinson,  of  counsel. 
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Forman  &  Whitnel,  for  appellee. 

Mr.  Justice  Creiohton  delivered  the  opinion  of  the  court. 

This  was  an  action  in  case,  in  the  Circuit  Court  of  Pu- 
ilaski  County,  by  appellee  to  recover  for  the  death  of  his  in- 
testate, who,  it  is  alleged,  was  struck  and  killed  by 
one  of  appellant's  engines  while  he  was  engaged  in  the 
service  of  appellant  as  switchman,  in  its  switch  yards,  at 
the  village  of  Mounds.  Trial  by  jury.  Verdict  and  judg- 
ment in  favor  of  appellee  for  $8,000. 

Counsel  for  appellant  asked  a  reversal  of  this  case  upon 
five  principal  grounds :  That  the  trial  court  should  have 
directed  a  verdict  in  favor  of  appellant;  that  improper  evi- 
dence was  admitted;  that  the  trial  court  instructed  the  jury 
orally  as  to  the  law;  that  improper  instructions  were  given 
on  behalf  of  appellee;  and  that  certain  instructions  asked 
on  behalf  of  appellant  were  wrongfully  refused. 

The  questions  of  ultimate  fact  involved  in  this  case  are 
the  ones  usually  involved  in  cases  of  this  class,  and  as  the 
judgmentmust  be  reversed  forerrors  of  law  and  may  be  tried 
again,  we  will  not  discuss  the  evidence  further  than  to  say 
that  we  do  not  feel  justified  in  holding  that  the  evidence, 
with  all  reasonable  inferences  deducible  therefrom,  does  not 
tend  to  prove  appellee's  right  to  recover.  We  are  of  opin- 
ion that  the  trial  court  did  not  err  in  refusing  to  direct  a 
verdict. 

As  to  the  admission  of  evidence,  counsel  insist  that  the 
admission  of  the  ordinances  of  the  village  of  Mounds  was 
improper  for  want  of  sufficient  proof  of  authentication,  and 
that  it  was  irrelevant.  A  printed  pamphlet  of  ordinances 
purporting  to  be  published  by  authority  of  the  board  of 
trustees  of  the  village  of  Beechwood  was  produced,  accom- 
panied by  proper  proof  that  the  name  of  the  village  had 
recently  been  changed  from  village  of  Beechwood  to  village 
of  Mounds.  This  we  think,  under  the  statute,  is  sufficient 
proof  of  the  passage  and  publication  of  the  ordinances. 

The  ordinance  is  as  follows : 

"  §7.    The  bell  of  each  locomotive  shall'  be  rung  continu- 
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ously  while  running  upon  any  railroad  track  within  the  vil- 
lage limits,  and  every  locomotive,  engine  or  car  or  train  of 
cars  running;  in  the  night  time  on  any 'railroad  track  in  the 
village,  shall  have  and  keep  a  bright  and  conspicuous  light  at 
the  forward  end  of  such  engine,  car  or  train  of  cars.  If 
such  engine,  car  or  train  of  cars  be  backing,  it  shall  have  a 
conspicuous  light  at  the  rear  end  of  the  same,  so  as  to 
show  the  direction  in  which  the  same  is  moving.  Any 
railroad  company  or  corporation,  or  any  agent  or  employee 
of  such  company  or  corporation  who  shall  violate  or  fail  to 
observe  any  of  the  requirements  of  this  section,  shall,  on 
conviction,  be  fined  not  less  than  five  nor  more  than  one 
hundred  dollars." 

Counsel  contend  that  this  ordinance  has  no  application 
to  employees,  where  engines  and  cars  are  employed  in 
switching  service,  in  regular  switch  yards,  and  cite  Elliott 
on  Kailroads,  vol.  3,  sec.  1258,  and  Aerkfetz  v.  Humphreys, 
receiver,  145  P.  S.  418. 

As  we  read  the  authorities  relied  on,  they  are  discussing 
the  common-law  duty,  and  have  no  reference  to  duties  im- 
posed by  statutes  or  ordinances.  In  I.,  I.  &  I.  R.  R.  Co.  v. 
Otetot,  113  111.  App.  37  (44),  the  court,  in  speaking  of  the 
failure  of  appellant  there,  to  ring  a  bell,  says :  "  The  rule 
is  well  settled  in  Illinois  that  a  servant  of  a  railroad  com- 
pany *  *  *  in  railroad  yards  *  *  *  is  entitled  to 
ail  the  rights  afforded  the  public,  by  ordinance  or  stat- 
ute *  *  *  ."  We  are  of  opinion  that  the  trial  court 
did  not  err  in  admitting  the  ordinance  in  evidence. 

Evidence  was  admitted  tending  to  prove  that  appellee's 
intestate  "was  a  sober  man  and  that  he  was  a  careful  and 
cautious  switchman."  This  is  assigned  as  error,  but  we 
think  not  well  assigned.  No  witness  saw  him  at  the  time 
of  the  injury,  nor  at  any  time  so  near  the  injury  as  to  be 
able  to  state  what  his  conduct  actually  was  on  the  occasion 
of  it.  Under  such  state  of  evidence,  pnjof  of  habits  of  so- 
briety and  care  and  caution  is  admissible.  In  this  connec- 
tion arises  the  question  as  to  oral  instructions  complained 
of.  We  are  of  opinion  that,  while  it  would  have  been  fairer 
and  better  practice  to  have  granted  appellant's  request  to  have 
the  jury  retire  during  the  argument,  and  the  ruling  of  the 
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court  as  to  the  admissibility  of  this  evidence,  still  the  re- 
marks of  the  court,  though  in  hearing  of  the  jury,  were 
not  an  instruction  to  the  jury  as  to  the  law  of  the  case, 
within  the  meaning  of  our  statute  requiring  such  instruc- 
tions to  be  in  writing. 

The  following  hypothetical  question  was  put  to  a  switch- 
man, who  testified  on  behalf  of  appellee,  and  similar  ques- 
tions were  put  to  other  switchmen- witnesses:  "Q.  Suppose 
a  properly  equipped  engine  to  be  used  for  switching  pur- 
poses is  being  used  for  switching  purposes,  with  hand-holds 
and  foot-board,  and  a  switchman  in  good  health,  a  strong, 
active  young  man,  with  some  two  or  three  years  experience 
as  a  switchman,  the  engine  coming  south,  backing  down  on 
track  'A,'  suppose  of  the  switch  yards  at  Mounds,  going 
at  the  rate  of  four  and  a  half  or  five  miles  an  hour,  of  speed, 
what  would  you  say  as  to  such  man  standing  on  the  track, 
if  the  engine  approached  him,  being  able  to  save  himself  by 
use  of  hand-holds  and  foot-board  on  such  engine  ?"  These 
questions  were  admitted  over  appellant's  objections. 

Under  the  state  of  evidence  in  this  case,  this  was  material 
error,  calculated  to  confuse  and  mislead  the  jury  without 
throwing  any  true  light  upon  any  material  issue  in  the 
case.  Deceased's  own  statement,  made  so  soon  after  the 
injury  as  to  be  almost  contemporaneous  with  it,  "I  never 
heard  them  until  they  knocked  me  down  and  ran  over  me," 
shows  clearly  that  there  is  no  place  in  this  case  for  expert 
testimony  as  to  the  use  that  might  under  other  circum- 
stances have  been  made  of  hand-holds  and  foot-board  as 
m«ans  of  saving  one's  self. 

As  to  the  instructions  given  on  behalf  of  appellee,  we 
think  but  two  of  them  are  justly  subject  to  serious  criti 
cism.     These  are  the  6th  and  7th,  and  are  as  follows : 

"6.  In  passing  upon  the  question  of  whether  or  not  the 
deceased  Thomas  H.  Whiteaker  was  in  the  exercise  of  ordi 
nary  care  for  his  own  safety  at  the  time  he  was  killed  bv 
defendant's  engine,  if  you  believe  he  was  so  killed,  it  fs 
proper  for  the  jury  to  take  into  consideration  the  age,  size, 
nealth  and  habits  as  to  sobriety  and  carefulness,  or  want 
of  same,  if  shown  by  the  evidence,  and  the  fact  that  he  had 
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a  family,  if  shown  by  the  evidence,  together  with  the  fact 
if  proven  that  no  whistle  was  sounded  nor  bell  rung  on 
said  engine,  the  place  where  deceased  was,  his  duties  and 
work  required  of  him  if  proven  and  all  the  facts  and  cir- 
cumstances in  proof  before  you,  and  after  a  full,  careful 
consideration  01  all  the  evidence  before  you,  you  believe 
from  the  preponderance  of  all  the  evidence  that  the  de- 
ceased at  and  before  the  time  was  in  the  exercise  of  such 
care  as  a  reasonably  prudent  person  similarly  situated  and 
surrounded,  would" exercise  under  like  circumstances  and 
surroundings,  then  you  should  find  that  the  deceased  was 
in  the  exercise  of  ordinary  care  for  his  own  safety." 

"7.  You  are  instructed  that  if  you  find  the  issues  in 
favor  of  the  plaintiff,  then  in  fixing  the  amount  of  damages 
to  be  allowed  to  the  plaintiff,  it  is  proper  for  the  jury  to 
take  into  consideration  the  age  of  the  deceased  at  the  time, 
the  amount  of  his  earnings  and  the  amount  contributed  to 
the  suppoTt  of  his  next  of  kin,  who  constituted  his  family 
and  next  of  kin,  and  all  other  facts  and  circumstances  in 
proof  before  you,  and  fix  the  amount  of  plaintiff's  damage, 
at  such  sum  as  you  may  believe  him  entitled  to  under  all 
the  evidence  in  the  case  not  exceeding  the  sura  of  ten  thou- 
sand dollars." 

The  sixth  instruction  calls  special  attention  to  certain 
features  of  the  evidence  thereby  giving  them  undue  promi- 
nence, and  it  was  especially  improper  in  this  connection  to 
call  the  jury's  attention  to  the  fact  that  deceased  had  a 
family  as  a  circumstance  tending  to  prove  due  care,  a  fact 
so  far  removed  from  the  issue  and  bearing  so  remotely,  if 
at  all,  upon  it,  and  to  leave  unmentioned  so  many  potent 
features  of  the  evidence  tending  to  prove  want  of  due  care. 
The  court  should  have  been  content  with  telling  the  jury 
that  they  should  determine  that  issue  from  all  the  evidence 
and  facts  and  circumstances  in  evidence,  with  respect 
thereto. 

There  is  no  language  in  the  seventh  instruction  in  any, 
way  limiting  the  recovery  to  compensation  for  pecuniary 
loss  or  pecuniary  injury.  Instructions  in  this  character  of 
case,  that  do  not  contain  this  limitation  in  some  form  are 
vicious,  and  have  many  times  been  condemned.  In  the 
principal  case  relied  upon  by  counsel  for  appellee,  here,  the 
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case  was  only  saved  by  peculiar  averments  in  the  declara- 
tion to  which  the  defective  instruction  referred.  And 
further,  any  reference  to  the  amount  of  the  ad  damnum  in 
an  instruction  as  to  the  measure  of  the  damages,  has  often 
been  criticised  and  sometimes  condemned. 

As  to  all  of  appellee's  instructions,  except  the  sixth  and 
seventh,  we  think  them  substantially  correct,  but  under 
the  peculiar  facts  of  this  case,  the  criticism  of  the  expres- 
sion, "at  the  time,"  as  used  in  the  third,  and  "while"  as 
used  in  the  fourth  and  fifth,  with  respect  to  due  care  and 
caution,  is  not  without  some  force.  These  expressions 
might  well  be  required  to  be  so  enlarged  as  to  make  it 
clear  that  they  include  antecedent  time  as  well  as  the  mere 
instant  of  the  injury. 

We  are  of  opinion  that  all  of  appellant's  refused  in* 
structions  were  properly  refused,  except  the  seventh,  which 
is  as  follows: 

"7.  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  in  this  case  that  the  deceased,  Thomas  E. 
Whiteaker  was  not  in  the  discharge  of  his  duties  as  switch- 
man at  the  time  he  received  his  fatal  injuries  then  the 
plaintiff  is  not  entitled  to  recover  and  you  should  find  the 
defendant  not  guilty." 

This  instruction  should  have  been  given.  The  state  of 
the  evidence  is  not  such  as  to  exclude  all  inference  that  de- 
ceased may  have  been  at  the  place  of  the  injury  on  some 
mission  of  his  own  not  pertaining  to  his  duties  as  switch- 
man at  the  time  he  was  struck,  and  if  so,  there  could  be 
no  recovery  under  any  count  of  the  declaration.  Appel- 
lant had  the  right  to  have  this  question  submitted  to  the 
jury. 

For  the  errors  above  indicated,  the  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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St.  Louis  Merchants  Bridge  Terminal  Railway  Company 
v.  £.  H.  Tassey  and  H.  C.  Tassey,  partners,  etc. 

1.  Vendor— what  essential  to  establish  liability  for  delay  in  ship- 
ment. In  order  to  establish  liability  against  a  vendor  for  delay  in  ship- 
ment, it  must  be  shown  that  such  delay  was  unreasonable  and  resulted 
from  some  want  of  diligence. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  St  Clair 
County;  the  Hon.  R.  D.  W.  Holdeb,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1900.  Reversed,  with  finding  of  facts. 
Opinion  filed  September  8,  1905. 

J.  M.  Hamill,  for  appellant. 
Victor  Kokrneb,  for  appellees. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  case  in  the  Circuit  Court  of  St. 
Clair  County,  by  appellees  against  appellant,  to  recover 
damages  for  alleged  unreasonable  delay  in  the  shipment  of 
a  consignment  of  cattle.  Trial  by  jury.  Verdict  and  judg- 
ment in  favor  of  appellees  for  $553.39. 

The  declaration  charges  that  appellees  caused  to  be  deliv- 
ered to  appellant  on  January  28, 1003,  at  St.  Louis,  Mis- 
souri, twelve  car-loads  of  cattle,  to  be  carried  and  delivered 
to  Strahorn-Hutton-Evans  Commission  Company,  at  Na- 
tional Stock  Yards,  St.  Clair  County,  Illinois;  that  it  was 
the  duty  of  appellant  to  carry  said  cattle  without  unrea- 
sonable delay;  that  the  market  for  sale  of  cattle  closed 
each  day  at  2  o'clock  p.  m.;  that  appellant  unreasonably  and 
negligently  detained  the  cattle  for  three  hours,  and  there- 
fore they  could  not  be  placed  on  the  market  and  sold  until 
the  next  day;  that  by  reason  of  such  delay,  the  cattle  suf- 
fered a  depreciation  in  weight,  and  that  the  market  was 
lower  on  the  next  day. 

Appellant  is  a  railroad  corporation  whose  business  is  to 
transfer  cars  from  Missouri  to  Illinois  over  the  Merchants 
Bridge,  across  the  Mississippi  river.    On  January  26, 1903, 
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appellees  consigned  twelve  car  loads  of  cattle  from  Sher- 
man, Texas,  to  Strahorn-Hutton-Evans  Commission  Com- 
pany, National  Stock  Yards,  St.  Clair  County,  Illinois. 
This  consignment  reached  St.  Louis,  Missouri,  and  was  de- 
livered to  appellant  at  10:40  o'clock  a.  m.,  on  January  2Sth, 
and  reached  the  National  Stock  Yards  at  1:40  p.  m.  The 
evidence  proves  that  the  ordinary  time  required  to  make 
such  transfer  is  from  one  to  two  hours.  In  this  case  the 
time  consumed  was  three  "hours. 

Mere  delay  is  not  sufficient  to  create  liability.  To  create 
liability  the  delay  must  result  from  some  negligence  or  want 
of  diligence  on  the  part  of  the  carrier.  It  must  be  an  un- 
reasonable delay,  under  all  the  circumstances  of  the  partic- 
ular case. 

The  only  evidence  that  the  delay  in  this  case  was  unrea- 
sonable is  the  fact  that  considerable  more  time  elapsed  be- 
tween the  receipt  of  the  cars  at  appellant's  yard  in  St. 
Louis  and  the  delivery  of  them  at  the  National  Stock 
Yards,  than  was  usually  required  to  make  such  transfer. 
This,  however,  we  think  is  sufficient  to  place  upon  appel- 
lant the  burden  of  explaining  the  delay  to  the  extent  of 
showing  that  it  did  not  result  from  negligence  or  want  of 
diligence  on  its  part. 

The  undisputed  evidence  establishes  that,  at  that  time, 
the  bridge  over  which  the  transfer  must  be  made,  was  un- 
dergoing necessary  repairs,  and  that  but  one  of  its  tracks 
could  be  used;  that  ten  passenger  trains  carrying  United 
States  mail  had  the  right  of  way  over  the  bridge  ahead  of 
freight  trains;  that  these  trains  were  behind  time  on  this 
morning,  and  did  not  all  get  over  until  12:20  o'clock;  that 
between  the  time  of  receiving  appellees'  cars  and  the  time 
the  passenger  trains  had  cleared  the  bridge,  appellant  had 
examined  the  billing  and  identified  the  cars,  examined  the 
seals  and  inspected  the  cars,  couplings,  safety  appliances 
and  brakes,  and  made  the  tests  required  by  law,  had  the 
train  made  up  and  was  started  on  the  bridge  at  twelve 
thirty-four,  within  fourteen  minutes  after  the  last  passenger 
car  was  out  of  the  way;  that  at  Madison  it  was  necessary 
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to  transfer  and  switch  out  a  number  of  cars  of  perishable 
freight,  which  consumed  thirty-five  minutes,  and  that  from 
the  time  the  train  left  the  Missouri  side  at  12:34,  until  it 
reached  the  National  Stock  Yards,  it  made  such  speed  as  it 
could,  consistent  with  prudence  and  due  caution.  Each  in- 
dividual case  of  this  class  must  necessarily  stand  upon  its 
own  facts  and  circumstances.  Under  the  uncontradicted 
facts  of  this  case,  it  is  apparent  that  the  delay  complained 
of  did  not  result  from  negligence  or  want  of  diligence  on 
the  part  of  appellant. 

It  is  argued  that  appellant  ought  not  to  have  had  its 
bridge  undergoing  repairs.  It  owed  a  primary  duty  to  the 
public  to  keep  its  bridge  in  safe  repair,  and  repairs  were 
necessary. 

It  is  further  argued  that  the  freight  train  ought  not  to 
have  waited  for  the  passenger  trains.  All  trains  could  not 
use  the  bridge  at  once;  some  reasonable  regulations  must 
be  made  and  observed.  And  further,  the  schedule  time  for 
these  trains  was  earlier,  so  that  they  would  not  delay  freight 
of  this  character  arriving  at  the  hour  this  did,  but  on  this 
particular  morning  these  trains  were  late.  This  was  nec- 
essarily unforeseen,  and  was  not  the  fault  of  appellant,  and 
it  would  have  been  recklessness  for  this  train  to  have  en- 
tered the  bridge  on  another  train's  time. 

And  complaint  is  made  because  the  train  stopped  long 
enough  at  Madison  to  transfer  and  switch  out  the  cars  of 
perishable  freight  Appellant  was  ti  common  carrier,  for 
the  public,  and  not  appellees'  exclusive  carrier.  It  owed 
duties  to  others  as  well.  Of  the  performance  of  these  du- 
ties appellees  cannot  justly  complain. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  we 
find  as  ultimate  facts  to  be  incorporated  in  the  judgment, 
that  appellant  was  not  guilty  of  the  unreasonable  delay 
charged  in  appellees'  declaration,  nor  of  any  negligence, 
want  of  diligence  or  breach  of  duty  with  respect  to  the 
carrying  and  delivery  of  the  cattle  as  charged  in  appellees' 
declaration. 

Reversed  with  finding  of  facts. 
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The  Cable  Company  v.  James  Elliott. 

1.  Exception— toAen  essential  to  save  question  for  review.  In  order 
to  review  the  action  of  the  court  in  ruling  upon  evidence  it  is  essential 
that  an  exception  be  taken  to  the  ruling. 

2.  Instructions— how  to  be  considered.  Instructions  are  to  be  re- 
garded as  a  series  and  the  omissions  of  one  may  be  supplied  by  the  con- 
tents of  another. 

8.  Jurisdiction  of  justice— right  of  plaintiff  to  bring  claim  within. 
A  plaintiff  may  reduce  the  amount  of  his  claim  so  as  to  bring  the  same 
within  the  limit  of  the  justice's  jurisdiction. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  St.  Clair  County;  the  Hon.  R.  D.  W.  Holder,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1904.  Affirmed. 
Opinion  filed  September  8,  1005. 

J.  H.  McMurdo,  for  appellant;  D.  E.  Keefe,  of  counsel. 

James  O.  Miller  and  A.  Flannioen,  for  appellee. 

Mb.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  a  suit  before  a  justice  of  the  peace  of  St  Clair 
county,  by  appellee  against  appellant,  to  recover  a  balance 
claimed  to  be  due  him  from  appellant,  for  various  items  of 
service  rendered.  From  the  justice's  judgment  the  case 
was  appealed  to  the  Circuit  Court,  where  it  was  again  tried 
by  jury,  resulting  in  a  verdict  and  judgment  in  favor  of 
appellee  for  $200. 

The  state  of  accounts  between  appellee  and  appellant 
was  open  and  unsettled,  and  appellee  claimed  there  was 
due  him  a  balance  of  $200.  He  sued  for  this  balance  be- 
fore a  justice  of  the  peace. 

The  errors  relied  upon  by  counsel  for  appellant  in  sup- 
port of  their  contention  that  the  judgment  in  this  case 
should  be  reversed  are,  that  the  court  admitted  improper 
evidence;  that  the  fourth  and  fifth  instructions  given  on 
behalf  of 'appellee  do  not  correctly  state  the  law;  and  that 
the  verdict  is  against  the  weight  of  the  evidence. 

The  evidence  complained  of  was  concerning  the  value  of 
certain  services  which  appellee  had  rendered  for  appellant. 
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The  record  discloses  that  much  of  this  evidence  was  not 
objected  to.  In  two  instances,  however,  objections  were 
interposed,  but  the  court  did  not  rule  upon  either  of  these 
objections  and  no  exceptions  were  taken  to  the  failure  of 
the  court  to  rule.  If  one  desires  to  avail  of  an  objection, 
he  must  first  insist  upon  and  obtain  a  ruling  of  the  court, 
or  he  must  insist  upon  a  ruling  and  if  the  court  refuses  to 
rule,  then  except  to  such  refusal. 

The  fourth  instruction  is  as  follows:  "The  court  in- 
structs the  jury  that  if  you  believe  from  the  evidence  in 
this  case  that  the  plaintiff  is  entitled  to  recover,  you  may 
find  the  amount  due  him  in  any  sum  not  greater  than  the 
amount  claimed  in  the  summons,  which  the  evidence  may 
show  he  is  entitled  to."  The  objection  urged  against  this 
instruction  is,  that  it  does  not  require  the  plaintiff  to  prove 
his  case  by  a  preponderance  of  the  evidence.  Whatever 
defect  there  may  be  in  this  instruction  in  the  respect  com- 
plained of,  is  fully  cured  by  the  second  instruction  given  on 
behalf  of  appellant,  which  is  as  follows:  "  The  court  in- 
structs the  jury  that  the  plaintiff  must  make  out  his  case 
by^  a  preponderance  of  the  evidence,  and  if  you  believe 
from  the  evidence  he  has  failed  to  do  so,  your  verdict 
should  be  for  the  defendant."  These  instructions  are  of 
that  class  requiring  them  to  be  read  and  considered  to- 
gether as  one  series,  and  when  so  read  and  considered  no 
just  cause  for  complaint  appears. 

The  fifth  instruction  told  the  jury  that  "  notwithstanding 
it  may  appear  from  the  evidence  that  plaintiff's  claim  may 
aggregate  more  than  $200,  yet  he  is  entitled,  at  any  time 
before  the  case  is  submitted  to  the  jury,  to  disclaim  the 
right  to  recover  for  any  sum  beyond  that  claimed  in  the 
summons." 

The  amount  claimed  in  the  summons  was  §200,  the  limit 
of  jurisdiction  of  a  justice  of  the  peace,  and  there  was  evi- 
dence tending  to  prove  that  the  aggregate  of  the  many 
items  constituting  the  balance  which  plaintiff  claimed  de- 
fendant owed  him  exceeded  that  sum. 

Counsel  contend  that  in  such  case  the  suit  should  have 
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been  brought  in  a  court  of  record,  and  cite  Lucas  v.  Le. 
Compte,  42  111.  303.  This  case  only  decides  that  upon  such 
state  of  facts  one  cannot  split  up  his  demand  and  maintain 
two  separate  suits  on  it,  in  a  justice  of  the  pe  ace  court,  but 
it  does  not  decide  that  he  cannot  disclaim  as  to  the  excess 
and  recover  any  amount  within  the  jurisdiction  of  the  jus- 
tice. "  A  creditor  has  the  right  to  reduce  his  claim  in 
order  to  bring  it  within  the  jurisdiction  of  a  justice  of  the 
peace."  Raymond  v.  Strobel,  24  111.  113;  Carpenter  v. 
Wells,  65  111.  451;  Wright  v.  Smith,  76  111.  216;  Hull  v. 
Webb,  78  111.  App.  617;  Edward  Hines  Lumber  Company 
v.  Ream,  64  111.  App.  608.  The  last  case  cited  was  a  suit 
on  open  account  for  a  balance  due  for  services.  After  al- 
lowing to  appellant  in  that  case  a  credit  for  $350,  there 
still  remained  something  over  $200  due  to  appellee.  The 
court  held  that  in  such  case  the  justice  of  the  peace  had 
jurisdiction  and  that  the  plaintiff  might  disclaim  the  excess 
and  recover  the  $200. 

As  to  the  weight  of  the  evidence,  we  find  no  cause  for 
disturbing  the  verdict.  There  was  evidence  pro  and  con  as 
to  the  character,  amount  and  value  of  appellee's  services 
and  as  to  the  amount  of  the  balance  due  him.  We  think 
the  verdict  of  the  jury  upon  this  evidence  should  be  allowed 
to  stand. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


National  Enameling  &  Stamping  Company  y.  George 
W.  McCorkle. 

1.  Verdict— when  not  disturbed.  A  verdict  will  not  be  disturbed  on 
appeal  where  every  material  requirement  of  the  declaration  is  supported 
by  evidence  and  the  state  of  the  whole  evidence  is  such  as  to  warrant 
the  verdict. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Madison  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  J 904.  Affirmed. 
Opinion  filed  September  8,  1905. 
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"Wise  &  MoNultt  and  McKeigh;an  &  Watts,  for  appel- 
lant. 

A.  H.  Garrett  and  Burton  &  Wheeler,  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court* 

This  was  an  action  in  case,  in  the  Circuit  Court  of  Madi- 
son County,  by  appellee  against  appellant,  to  recover  for  a 
personal  injury.  Trial  by  jury.  Verdict  and  judgment 
in  favor  of  appellee  for  $1,087. 

Appellant  operated  a  large  manufacturing  plant  at  Gran- 
ite City,  Illinois.  Two  departments  of  this  business  were 
carried  on  in  one  large  room,  80  feet  wide  and  145  feet 
long.  These  were  the  *'  soaking  pit "  department  and  the 
"  machine  shop "  department,  the  soaking  pit  occupying 
the  south  half,  40  by  145,  and  the  machine  shop  the  north 
half.  In  each  of  these  departments  was  a  large  crane,  run- 
ning the  entire  length  of  the  room  on  tracks  called  "  I " 
beams,  elevated  about  twenty  feet  above  the  floor. 

Appellee  was  a  carpenter's  helper  working  under  a  boss, 
whose  directions  and  orders  it  was  his  duty  to  obey,  and 
was  put  to  the  work  of  setting  studding  for  a  partition 
lengthwise  through  this  large  room,  to  separate  the  soaking 
pit  department  from  the  machine  shop  department.  In  set- 
ting the  studding  it  was  necessary  to  fasten  the  upper  ends 
of  them  to  the  "  I "  beams  upon  which  the  wheels  of  one 
of  the  cranes  ran  when  in  operation,  and  to  make  this  fast- 
ening it  was  necessary  for  the  person  doing  the  work  to 
climb  up  to  the  "  I "  beams  and  maintain  himself  there  in 
some  way  while  it  was  being  done.  While  appellee  was 
engaged  in  this  work  (fastening  the  upper  ends  of  the  stud- 
ding to  the  "  I "  beams),  without  notice  or  warning  to  him, 
appellant  put  one  of  its  cranes  in  motion  upon  the  "  I " 
beam  at  which  he  was  at  work  and  ran  over  his  right  hand 
and  arm,  so  crushing  them  as  to  make  amputation  above 
the  elbow  necessary.  At  this  time  the  steam,  smoke  and 
gases  arising  from  the  soaking  pit  obscured  the  light,  and 
the  noise  of  the  operating  machinery  in  the  machine  shop 
was  confusing  to  the  sense  of  hearing. 
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Upon  this  general  state  of  facts  appellee's  declaration 
consisting  of  four  counts  was  framed,  each  count  contain- 
ing all  the  requisite  averments  to  make  it  a  good  declara- 
tion.   To  the  declaration  the  appellant  pleaded  not  guilty. 

The  only  question  raised  or  argued  on  this  appeal  is  as  to 
the  facts.  No  complaint  is  made  of  the  rulings  of  the 
trial  court  as  to  the  admission  or  rejection  of  evidence,  or 
the  giving  or  refusing  of  instructions. 

The  declaration  in  every  material  requirement  is  sup- 
ported by  evidence,  and  the  state  of  the  whole  evidence  is 
such  as  to  warrant  the  jury  in  its  finding. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Baltimore  &  Ohio  Southwestern  Railway  Company  v. 
Charles  T.  Schell. 

1.  Instruction— when  cannot  be  cured  by  other*  given.  Where  an 
instruction  directs  the  jury,  if  it  shall  find  certain  facts,  to  render  a 
particular  verdict,  and  does  not  fully  sum  up  the  facts  which  entitle 
such  verdict,  it  is  incapable  of  being  cured  by  other  instructions  given. 

2.  Instruction— must  be  predicated  upon  the  evidence.  Instructions 
given  in  a  case  must  be  predicated  upon  the  evidence  therein. 

8.  Declaration— what  element  of  damages  must  be  alleged  in. 
A  declaration  in  an  action  for  personal  injuries  must  allege  the  expen- 
diture of  money  for  medical  expenses,  and  the  like,  if  a  recovery  there- 
for is  sought. 

4 .  Instruction— "  at  the  time  of  the  alleged  injury, n  held  insufficient. 
This  phrase,  as  applied  to  the  time  when  the  plaintiff  must  have  been 
in  the  exercise  of  due  care,  held,  insufficient;  under  the  facts  of  this 
case. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Wayne  County;  the  Hon.  Prince  A.  .Pearck.  Judge,  pre- 
siding. Heard  in  this  court  at  the  February  term,  1905.  Reversed  and 
remanded.    Opinion  filed  September  8,  1905. 

Thomas  H.  Creighton  and  E.  C.  and  R.  J.  Kramer,  for 
appellant;  Edward  Barton,  of  counsel. 

Organ  &  Elliott,  for  appellee. 
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Mb.  Justiob  Crkighton  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  case,  in  the  Circuit  Court  of 
Wayne  County,  by  appellee  against  appellant,  to  recover  for 
a  personal  injury,  sustained  by  appellee  at  a  public  high- 
way crossing.  Trial  by  jury.  Verdict  and  judgment  in 
favor  of  appellee  for  $1,454.55. 

The  declaration  consists  of  four  counts.  The  first  charges 
that  appellant  carelessly,  negligently  and  improperly  drove 
its  engine  and  train.  The  second,  that  appellant  failed  to 
ring  a  bell  or  sound  a  whistle  as  its  engine  and  train  rapidly 
approached  the  public  crossing.  The  third,  that  appellant 
negligently  permitted  upon  its  right  of  way  certain  obstruc- 
tions to  the  view  of  one  approaching  the  railroad  at  the 
crossing,  and  that  it  failed  to  ring  a  bell  or  sound  a  whistle 
as  required  by  the  statute,  as  its  engine  and  train  ap- 
proached the  crossing.  And  the  fourth,  that  appellant 
caused  its  engine  and  cars  to  approach  the  crossing  at  a  high 
rate  of  speed,  without  ringing  a  bell  or  sounding  a  whistle. 
To  this  declaration  appellant  pleaded  not  guilty. 

We  are  of  opinion  that  the  state  of  evidence  disclosed  by 
the  record  here,  is  such  as  would  not  have  warranted  the 
trial  court  in  directing  a  verdict  in  favor  of  appellant,  and 
as  this  case  must  be, reversed  for  errors  of  law,  and  may 
be  tried  again,  we  purposely  refrain  from  commenting  upon 
the  evidence  further  than  to  say  that  the  evidence  is  •  so 
conflicting  and  contradictory,  and  appellee's  right  of  recov- 
ery on  the  merits  of  his  case  is  so  involved  in  doubt,  as  to 
bring  the  case  within  that  class  of  cases  where  it  is  re- 
quired that,  to  sustain  a  verdict  in  favor  of  the  successful 
party,  the  instructions  given  on  his  behalf  must  be  substan- 
tially correct  and  free  from  any  error  that  might  mislead 
the  jury.  In  such  case  errors  in  the  instructions  given  on 
behalf  of  the  successful  party  are  not  cured  by  those  given 
on  behalf  of  his  adversary.  And  as  to  the  third  instruction 
given  on  behalf  of  appellee,  it  assumes  to  be  complete  in 
itself  and  authorizes  a  recovery  solely  upon  the  hypotheses 
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therein  stated.  Such  instructions  are,  in  a  sense,  repugnant 
to  any  instruction  that  adds  to  the  hypotheses  a  feature 
imposing  an  additional  burden.  No  number  of  correct  in- 
structions, even  when  given  as  a  part  of  the  series  of  the 
successful  party,  can  cure  such  repugnance,  in  a  close  and 
doubtful  case. 

The  second  instruction,  and  the  part  of  the  third  com- 
plained of,  are  as  follows : 

"  2.  The  court  instructs  the  jury,  that  if  you  find  the 
defendant  guilty,  then  the  plaintiff  is  entitled  to  recover 
his  actual  damages  which  he  has  sustained  as  the  direct  or 
proximate  result  of  such  injury,  such  as  his  loss  of  time,  his 
pain  and  suffering,  his  necessary  and  reasonable  expenses 
in  medical  and  surgical  and  nursing,  as  the  same  may 
appear  from  the. evidence  in  this  cause. 

"  And  if  the  jury  find,  from  the  evidence,  that  the  said 
injury  is  permanent  and  incurable  they  should  also  take 
this  into  consideration  in  assessing  the  plaintiff's  damages." 

"3.  If  the  jury  believe  from  a  preponderance  of  the 
evidence  that  the  defendant's  agents  or  servants  in  charge 
of  the  engine  in  question  neglected  and  omitted  to  ring  the 
bell  or  sound  the  whistle  continuously  for  the  distance  of 
eighty  rods  before  reaching  the  highway  crossing  as  charged 
in  the  declaration  and  that  the  plaintiff  was  struck  and  in- 
jured at  the  railroad  crossing  of  the  public  highway  in 
question  as  charged  in  the  declaration  in  consequence 
of  such  negligent  omission  to  ring  the  bell  or  sound  the 
whistle,  if  such  is  the  proof  while  the  plaintiff  himself  was 
exercising  all  reasonable  care  and  precaution  for  his  safety 
in  that  behalf  at  the  time  of  the  alleged  injury,  then  the  de- 
fendant is  liable  to  the  plaintiff  for  the  loss'  and  damage 
sustained  by  him,  by  reason  of  such  loss  or  damage  as  has 
been  proved  by  a  preponderance  of  the  evidence,  if  any." 

The  second  instruction  authorizes  a  recovery  for  neces- 
sary medical,  surgical  and  nursing  expenses.  The  declara- 
tion contains  no  charge  or  claim  for  such  expense,  and 
there  is  no  evidence  in  the  record  bearing  upon  the  sub- 
ject. 

It  is  error  to  incorporate  in  the  instructions  an  element 
of  damages  not  embraced  within  the  averments  of  the  de- 
claration. And  it  is  also  error  to  give  an  instruction  not 
based  upon,  or  supported  by  evidence.    The  giving  of  an 
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instruction  by  the  court  is  an  assurance  to  the  jury  that 
there  is  evidence,  or  reasonable  inferences  deducible  there- 
from to  support  it,  and  when  such  is  not  true,  the  instruc- 
tion is  misleading. 

The  part  of  the  third  instruction  referring  to  due  care 
on  the  part  of  appellee,  is  not  sufficiently  comprehensive  as 
to  time  to  meet  the  requirements  of  this  case,  the  lan- 
guage being,  "at  the  time  of  the  alleged  injury."  The  jury 
may  have  understood  it  to  include  only  the  instant  of  time 
in  which  the  injury  was  received.  Ordinarily  the  language 
here  used  would  not  mislead,  and  many  cases  have  been 
sustained  where  this  language  was  employed  in  the  in- 
structions and  doubtless  many  more  will  be;  but,  where 
there  is  anything  in  the  facts  of  the  particular  case  to  war- 
rant the  conclusion  that  the  jury  understood  the  expression 
in  too  narrow  a  sense,  and  that  they  may  have  been  mis- 
lead thereby,  it  must  be  held  to  be  material  error.  The 
facts  of  this  case  bring  it  within  that  class,  of  which  the 
following  are  representative  cases :  C,  M.  &  St.  P.  Ky.  Co. 
v.  Halsey,  133  111.  248  (254);  I.  C.  R.  R  Co.  v.  Kief,  111 
111.  App.  354;  North  Chicago  Street  Railway  Co.  v.  Cossar, 
203  111.  608  (613). 

We  are  of  opinion  that  the  trial  court  did  not  err  in  re- 
fusing to  give  the  23rd,  24th,  25th,  26th,  27th,  and  28th  in- 
structions asked  on  behalf  of  appellant. 

For  the  errors  above  noted  the  judgment  of  the  Circuit 
Court  ia  reversed  and  the  case  remanded. 

Reversed  and  remanded. 


Illinois  Central  Railroad  Company  v.  J.  8.  Hicks,  Ad- 
ministrator.     ' 

1.  Instruction — use  of  word  "material"  held  erroneous.  An  in- 
struction which  leaves  to  the  jury  to  determine  what  are  the  material 
allegations  of  the  plaintiffs  declaration  is  erroneous  in  that  it  submits 
a  question  of  law. 
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2.  Instruction-- should  not  refer  to  ad  damnum.  While  not  neces- 
sarily ground  for  reversal,  it  is  improper  by  instructions  to  call  tbe  at- 
tention of  the  jury  to  the  amount  of  the  ad  damnum. 

3.  Instructions — should  not  contain  mere  abstract  propositions  of 
law.  Instructions  should  not  contain  mere  abstract  propositions  of 
law,  and  such  instructions  where  calculated  to  mislead  are  erron- 
eous. 

4.  Instruction— "while"  and  "at  the  time"  field  sufficient.  As  ap- 
plied to  the  time  when  the  plaintiff  must  have  been  in  the  exercise  of 
ordinary  care,  the  word  "while"  and  the  phrase  "at  the  time"  held, 
under  the  facts  of  this  case,  sufficient. 

5.  Negligence— when  instruction  upon,  erroneous.  An  instruction 
which  undertakes  to  tell  the  jury  what  acts  constitute  negligence,  is 
erroneous. 

6.  Measure  or  damages— when  instruction  in  death  case,  erron- 
eous.  An  instruction  in  such  a  case  is  erroneous  which  authorizes  the 
jury  to  fix  the  damages  at  such  sum  as  they  believe  the  plaintiff  is  en- 
titled to  under  all  the  evidence  without  limiting  the  amount  to  the  pe- 
cuniary loss  sustained  by  the  next  of  kin  by  reason  of  the  death  or 
specifying  the  elements  of  damage. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act  Ap- 
peal from  the  Circuit  Court  of  Pulaski  County;  the  Hon.  William  N. 
Butler,  Judge,  presiding.  Heard  in  this  court  at  the  February  term, 
1905.    Reversed  and  remanded.    Opinion  filed  September  8,  1905. 

W.  W.  Barr,  L.  M.  Bradley  and  E.  C.  Kramer,  for  ap- 
lant;  J.  M.  Dickinson,  of  counsel. 

Hood  &  Hood  and  Forman  &  Whitnel,  for  appellee. 

Mr.  Justice  Crkighton  delivered  the  opinion  of  the  court. 

This  was  an  action  in  case,  in  the  Circuit  Court  of  Pulaski 
County,  by  appellee  against  appellant,  to  recover  for  the 
death  of  appellee's  intestate  resulting  from  the  collision  of 
cars,  while  in  appellant's  service  as  a  car  repairer.  Trial 
by  jury.  Verdict  and  judgment  in  favor  of  appellee  for 
$2,700. 

The  amended  declaration  consists  of  four  counts.  Tbe 
second  was  withdrawn  and  the  cause  was  tried  on  the  first, 
third  and  fourth.  In  the  first  it  is  averred  that  appellee's 
intestate  was  in  the  service  of  appellant  as  a  car  repairer 
and  was  bound  to  obey  the  orders  of  his  foreman,  and 
while  he  was  engaged  in  repairing  a  car  on  the  repair  track 
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in  obedience  to  an  order  of  bis  foreman  and  in  tbe  exercise 
of  due  care  and  caution,  that  defendant  by  its  servants  un- 
der another  and  different  foreman  in  another  and  different 
branch  of  its  service,  negligently  backed  an  engine  upon 
the  repair  track,  whereby  appellee's  intestate  was  caught 
between  the  timbers  of  the  car  and  crushed,  causing  his 
death.  The  third  is  in  substance  the  same  as  the  first,  with 
the  further  averment  that  the  engine  was  run  upon  the  re- 
pair track  without  ringing  a  bell  or  sounding  a  whistle,  in 
violation  of  certain  village  ordinances.  And  in  the  fourth 
it  is  averred  that  deceased  was  ordered  to  go  under  certain 
cars  on  the  repair  track  for  the  purpose  of  making  repairs, 
that  it  was  the  duty  of  the  defendant  to  provide  him  a 
reasonably  safe  place  in  which  to  perform  his  duties  in  that 
respect,  and  to  refrain  from  negligence  which  would  cause 
him  injury  while  so  engaged;  that  defendant  allowed  an 
engine  and  train  of  cars  to  remain  on  the  repair  track  so 
close  to  the  car  which  deceased  was  at  work  on  that  the 
"  slack  "  of  such  an  engine  and  train  caused  it  to  come  back 
against  the  car  on  which  he  was  at  work,  whereby  he  was 
crushed  and  killed.  To  this  declaration  appellant  pleaded 
not  guilty. 

We  are  of  opinion  that  upon  the  whole  evidenoe  the  trial 
court  was  warranted  in  submitting  the  case  to  the  jury. 
The  judgment  must  be  reversed  for  errors  of  law,  and  there- 
fore, as  we  have  often  said  in  such  cases,  we  deem  it  unwise 
to  discuss  the  evidence  in  detail. 

The  trial  court  gave,  at  the  instance  and  request  of  ap- 
pellee, ten  instructions.  Each  of  these  instructions  is  chal- 
lenged by  counsel  for  appellant,  and  we  are  of  opinion  that 
the  challenge  is  not  wholly  without  merit  as  to  any  of  them 
except  the  third,  sixth  and  eight.  While  each  of  the  re- 
maining seven  does  not  contain  reversible  error,  a  number 
of  them  do  contain  such  error,  and  as  the  case  may  be  tried 
again  we  feel  called  upon  to  give  attention  to  them  all.  It 
is  also  true,  and  proper  to  be  stated  in  this  connection,  that 
most  of  the  errors  found  in  the  instructions  given  on  be- 
half of  appellee  are  cured,  or  appellant  is  estopped  with 
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respect  thereto,  by  the  contents  of  the  twenty-seven  given 
at  his  request.    This  is  not  true,  however,  as  to  all  of 
them. 
Appellee's  first  is  as  follows : 

"  1.  The  court  instructs  the  jury  that  the  plaintiff  is  not 
required  to  prove  the  allegations  of  all  the  counts  of  his 
declaration  in  order  to  entitle  him  to  recover;  under  the 
law  it  is  only  necessary  for  the  plaintiff  to  make  out  his 
case  by  the  proof  of  the  material  allegations  in  some  one 
of  the  counts  of  his  declaration  by  the  weight  of  prepon- 
derance of  the  evidence." 

This  instruction  is  discussed  at  some  length  by  Mr.  Justice 
Cartwright,  in  the  recent  case  of  Baker  and  Reddick  v. 
Summers,  201  111.  52.  In  that  case  it  is  held  that  an  in- 
struction authorizing  a  verdict  for  the  plaintiff  if  the  jury 
believe  from  the  evidence  that  she  has  established  the  ma- 
terial allegations  of  any  of  the  counts  in  her  amended  dec- 
laration, is  erroneous.  It  leaves  the  jury  to  determine  what 
allegations  are  material.  "  What  were  the  material  allega- 
tions was  a  matter  of  law  for  the  court."  "  Where  the 
jury  are  not  only  referred  to  the  declaration  to  determine 
the  issues,  but  are  instructed  to  find  a  verdict  for  the  plaint- 
iff if  the  material  allegations  of  the  declaration  are  proved, 
they  are  left  to  decide,  as  a  matter  of  law,  what  are  the 
material  allegations,  and  might  conclude  that  some  allega- 
tion essential  and  material  in  law  was  not  material  or  neQ- 
essary  to  be  proved  to  justify  a  recovery." 

The  second  authorizes  the  jury  to  find  in  favor  of  appel- 
lee, upon  the  hypothesis  therein  stated,  and  to  "assess  his 
damages  at  such  a  sum  as  you  believe  him  entitled  to  under 
all  the  evidence  in  the  case  not  exceeding  five  thousand 
dollars."  This  instruction  contains  material  error.  It 
authorizes  the  jury  to  fix  damages  at  such  sum  as  they  be- 
lieve appellee  is  entitled  to  under  all  the  evidence,  without 
limiting  the  amount  to  the  pecuniary  loss  sustained  by  the 
next  of  kin,  by  reason  of  the  death,  or  specifying  the  ele- 
ments of  damage,  in  the  instruction.  Such  instruction  in 
this  character  of  case  should  always  specify  the  proper  ele- 
ments of  damage  to  be  considered  by  the  jury,  or  it  should, 
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in  clear  and  unmistakable  language,  limit  the  recovery  to 
the  amount  of  pecuniary  loss  sustained.  In  this  instruc- 
tion no  attempt  is  made  to  do  either. 

Reference  to  the  amount  of  the  ad  damnum  in  such  in- 
structions has  sometimes  been  apologized  for,  sometimes 
been  justified,  but  usually  it  has  been  criticised,  without 
going  to  the  extent  of  holding  it  material.  A  statement 
which  fairly  expresses  the  general  consensus  of  judicial 
opinion  in  this  State  upon  that  question  may  be  found  in 
East  St.  Louis  Connecting  Railway  Company  v.  O'Hara, 
150  111.  580  (584).  "Although  such  reference  to  the 
amount  of  the  ad  damnum  in  the  declaration  is  not  to  be 
commended,  still  we  do  not  think  that  it  constitutes  such 
error  as  calls  for  a  reversal  of  the  judgment."  'There  are 
however,  cases  in  which  this  "not  to  be  commended" 
practice  has  materially  contributed  to  a  reversal  of  the 
judgment. 

The  fourth  is  wholly  vicious.  It  took  the  question  of 
what  constituted  negligence  on  the  part  of  appellant  from 
the  jury.  The  court  in  that  instruction  tells  the  jury  what 
.acts  constitute  negligence.  It  was  not  only  a  question  of 
fact  for  the  jury  to  determine  whether  the  defendant  was 
guilty  of  the  acts  specified,  but  it  was  also  for  therm  to  de- 
termine from  ail  the  evidence  whether  such  acts,  if  com- 
mitted, did  under  all  the  attending  and  surrounding  cir- 
cumstances disclosed  by  the  evidence,  in  fact  constitute 
negligence.  It  is  the  status,  negligence,  that  creates  the 
liability,  and  this  must  always  be  determined  by  the  jury, 
except  where  the  court  can  say  as  a  matter  of  law  that  the 
acts  are  in  themselves  such  as  constitute  negligence^/1  se^ 
and  such  is  not  the  case  here.  Illinois  Central  Railroad 
Company  v.  Behrens,  101  111.  App.  33  (35-36).  In  Noble 
v.  Cunningham,  74  111.  51,  cited  by  counsel  for  appellee,  in 
support  of  this  instruction,  the  court  was  not  discussing  an 
instruction,  nor  stating  the  law.  The  question  had  been 
submitted  to  a  jury  on  proper  instructions  and  the  jury 
had  found  defendant  guilty.  The  court  was  discussing  the 
evidence  in  justification  of  the  verdict,  and  say  with  such 
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facts  before  them  that  they  were  justified  in  their  finding. 
There  is  no  practice  that  more  imperils  verdicts  than  the 
practice  of  copying  out  of  opinions  the  arguments  of  the 
court  upon  questions  of  fact,  and  giving  them  to  juries  as 
law  in  other  cases. 

The  seventh,  ninth  and  tenth  are  mere  abstract  propo- 
sitions and  under  the  state  of  evidence  in  this  record  were 
calculated  to  mislead  the  jury.  "Instructions  in  the  form 
of  general  propositions  of  law,  though  stating  the  law  cor- 
rectly, may  be  misleading,  and  have  often  been  criticised 
and  sometimes  condemned."  "An  instruction  may  often 
contain  a  correct  abstract  principle  of  law,  yet  be  so  worded 
as  to  tend  to  mislead  the  jury."  Illinois  Central  Railroad 
Company  v.  Behrens,  101  III.  App.  33  (35),  and  cases  there 
cited. 

Counsel  for  appellant  contend  that  the  expression 
"while",  as  used  in  the  third  instruction,  and  "at  the  time", 
as  used  in  the  sixth,  with  reference  to  the  exercise  of  due 
care  and  caution  on  the  part  of  deceased,  are  not  sufficiently 
comprehensive  as  to  time,  that  they  include  only  the 
instant  of  the  injury.  Under  the  facts  of  this  case  this  ob- 
jection is  not  well  taken.  These  fall  under  the  general 
rule,  and  not  under  the  exception  or  extreme  case.  East 
St.  Louis  National  Stock  Yards  v.  Godfrey,  101  111.  App, 
40  (52-53). 

For  the  errors  above  noted,  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Henrietta  Goal  Company  v.  Frank  Martin. 

1.  Instruction— token  contain*  substantial  copy  of  statute,  not  er- 
roneous. Held,  that  an  instruction  which  was  substantially  a  copy  of 
section  18  of  the  Miners'  Act  was  not  erroneous  as  applied  to  the  facts 
disclosed  by  the  record. 

JB.    Reversal— when  errors  will  not  effect.    Errors  intervening  in  the 
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trial  of  a  cause  will  not  result  in  a  reversal  where  substantial  justice 
has  been  done. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Madison  County;  the  Hon.  Charles  T.  Moore,  Judge,  presid- 
ing. Heard  in  this  court'at  the  February  term,  1905.  Affirmed.  Opin- 
ion filed  September  8,  1905. 

Travous,  Warnook  &  Burroughs,  for  appellant. 

Burton  &  Wheeler,  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  case,  in  the  Circuit  Court  of  Madi- 
son County,  by  appellee  against  appellant,  to  recover  for  a 
persona]  injury  sustained  by  appellee  while  in  the  service 
of  appellant  as  a  coal  miner.  Trial  by  jury.  Verdict  and 
judgment  in  favor  of  appellee  for  $8,500. 

The  amended  declaration  upon  which  the  case  was  tried, 
consists  of  three  counts  based  upon  sections  16  and  18  of 
the  Mine  and  Miners'  Act.  The  first  charges  a  wilful 
failure  to  "provide  a  sufficient  supply  of  props,  caps  and 
timbers,"  as  provided  in  section  16.  The  second  and  third 
charge  a  wilful  failure  to  provide  a  mine  examiner  who 
visited  and  inspected  the  mine  on  the  day  of  the  injury  and 
observed  dangerous  conditions,  in  working  places,  and 
placed  a  conspicious  mark  as  a  notice  to  all  men  to  keep 
out  and  reported  his  finding  to  the  mine  manager  and  made 
a  record  of  the  conditions  of  the  mine;  and  that  appellant 
wilfully  failed  to  prevent  appellee  from  entering  the  mine 
to  work,  until  such  record  was  made  and  until  all  condi- 
tions were  made  safe,  as  provided  in  section  18. 

Appellee's  working  place  was  at  the  face  of  an  entry 
that  was  being  driven  forward.  The  entry  was  about 
twenty-two  feet  wide,  and  at  and  for  some  distance  back 
from  the  face,  the  roof  was  seven  feet  high  and  was  known 
to  the  mine  manager  and  the  mine  examiner  and  all  the 
employees  whose  duties  took  them  into  that  part  of  the 
mine,  to  be  a  dangerous  roof;  so  much  so,  that  in  addition 
to  the  props  ordinarily  used  for  such  purposes,  "cribs" 
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were  built  up  to  support  it.  These  cribs  had  been  built  up 
to  within  about  thirty  feet  of  the  face.  As  the  entry  was  • 
driven  forward  the  miners  set  up  props  to  support  the  roof 
over  their  working  place  at  the  face  of  the  coal.  The  evi- 
dence conclusively  proves  that  at  and  for  some  time  prior 
to  the  injury,  appellee  and  his  "  buddy  "  were  in  perilous 
need  of  props  and  repeatedly  ordered  them,  not  only 
through  the  driver,  as  was  the  custom  in  that  mine,  but 
also  from  the  mine  manager  direct,  and  that  sufficient  props 
were  not  furnished.  The  jury  could  not,  in  reason,  have 
found  otherwise  than  that  appellant  was  guilty  of  failure 
to  provide  sufficient  props,  in  wilful  violation  of  the  pro- 
visions of  the  statute  in  respect  thereto,  and  that  appellee's 
injuries  resulted  therefrom.  He  was  injured  by  the  falling 
upon  him  of  a  piece  of  rock,  about  five  feet  wide  and  twelve 
feet  long,  from  the  roof  over  his  working  place.  His  back- 
bone was  dislocated  and  his  body  paralyzed  from  his  waist 
down.  His  leg  and  some  bones  of  his  foot  were  broken. 
His  ankle  was  dislocated  and  his  jaw  was  broken  and  he 
was  otherwise  injured.  His  injuries  are  permanent  and 
very  serious.  He  was  thirty-four  years  old,  in  good  health, 
weighed  160  pounds  and  could  earn  $4  per  day  prior  to  the 
injury. 

Counsel  insist  that  the  trial  court  erred  in  admitting  evi- 
dence that  props  were  ordered  through  the  driver,  the 
declaration  averring  that  they  were  ordered  of  the  mine 
manager.  The  statute  provides  that  the  mine  manager 
shall  always  provide  a  sufficient  supply  of  props  delivered 
on  the  mine  cars  at  the  usual  place  when  demanded,  and 
the  evidence  proves  that  it  was  a  usual  and  customary 
practice  in  appellant's  mine,  to  order  through  the  driver. 
The  admission  of  this  evidence  was  not  error,  and  further, 
the  evidence  shows  that  repeated  demands  were  made  of 
the  manager,  direct.  And  in  this  connection  it  is  insisted 
that  it  was  error  to  admit  demands  made  for  props  by  ap- 
pellee's "  buddy."  Appellee  and  his  buddy  worked  together 
in  the  same  working  place,  under  the  same  piece  of  roof, 
and  needed  props  for  the  same  purpose.    When  one  needed 


Fourth  District — A.  D.  1905,  357 

Henrietta  Coal  Co.  v.  Martin. 

props  he  needed  them  for  both,  as  much  for  one  as  for  the 
other,  and  when  props  were  furnished  to  one,  they  were 
furnished  for  and  used  by  both.  Some  other  complaints 
are  made  as  to  the  admission  and  rejection  of  evidence,  but 
none  of  them  appear  to  be  of  sufficient  importance  to  de- 
mand discussion. 

Counsel  claim  that  there  is  no  evidence  tending  to  prove 
any  material  charge  of  wilful  violation  of  the  statute,  as 
made  in  either  the  second  or  third  counts  of  the  declara- 
tion, and  therefore  the  court  erred  in  not  directing  the  jury 
to  find  the  defendant  not  guilty  as  to  these  counts.  If  we 
assume  counsel's  position  as  to  the  state  of  evidence  to  be 
correct,  which  we  do  not  feel  warranted  in  doing,  still  the 
court  did  not  commit  material  error.  It  is  conceded  that 
the  first  count  states  a  good  cause  of  action,  and  the  evi- 
dence tends  to  sustain  it  C,  W.  &  V.  Coal  Co.  v.  Moran, 
210  III.  9  (16).  In  this  connection  complaint  is  made  of 
the  fifth  instruction  given  on  behalf  of  appellee.  This  in- 
struction is  substantially  a  qopy  of  section  18  of  the  stat- 
ute, prescribing  certain  duties  of  the  mine  examiner,  and 
certain  duties  of  the  mine  owner  or  operator.  It  is  the 
section  on  which  the  second  and  third  counts  of  the  decla- 
ration are  based. 

The  objection  urged  against  this  instruction  is,  that  it 
applies  wholly  to  the  second  and  third  counts,  and  that 
there  is  no  evidence  tending  to  prove  a  wilful  breach  of 
any  duty  imposed  by  that  section.  That  section  and  the 
counts  of  the  declaration  based  upon  it,  not  only  require 
the  mine  examiner  to  examine  the  mine,  which  we  think 
the  evidence  and,  reasonable  inferences  deducible  therefrom 
tend  to  prove  that  he  did  not  in  good  faith  do,  but  it  re- 
quires that  he  shall  make  a  record  in  a  book,  kept  for  that 
purpose,  each  morning  before  the  miners  are  permitted  to 
descend  into  the  mine.  The  duty  is  imposed  on  the  owner 
or  operator  not  to  let  the  miners  into  the  mine  until  this 
daily  record  has  been  made,  and  when  this  record  shows 
unsafe  conditions,  then  it  is  the  further  duty  of  the  owner 
or  operator  not  to  let  the  miners  enter  to  work,  except 


358  Appellate  Courts  op  Illinois. 

Vol.  122.]  Henrietta  Coal  Co.  v.  Martin. 

under  the  direction  of  the  mine  manager,  until  all  condi- 
tions shall  have  been  made  safe. 

Now  section  18  requires  that  the  mine  examiner  shall 
visit  the  mine  each  day  before  the  men  are  permitted  to 
enter,  and  inspect  the  air-current  and  all  places  where  men 
are  expected  to  pass  or  work,  observe  recent  falls,  obstruc- 
tions, accumulations  of  gas  or  other  unsafe  conditions,  and 
that  he  shall  make  a  record  of  the  conditions  of  the  mine 
in  all  these  respects.  It  is  a  wilful  violation  of  this  stat- 
ute on  the  part  of  the  mine  owner  or  operator,  to  let  the 
men  into  the  mine  before  a  record  has  been  made  fully 
covering  all  the  features  which  the  statute  requires  shall 
be  inspected.  The  mine  examiner  on  this  occasion  entered 
in  the  book  that  he  had  examined  the  mine  in  accordance 
with  section  4  of  the  mining  laws,  "and  find  the  same  free 
from  dangerous  gases,  the  air-current  circulating  property, 
and  the  entries  in  safe  condition,"  not  a  word  about  the 
conditions  as  to  danger  or  safety  at  places  where  men  are 
"expected  to  work,"  The  working  place  of  the  miners  at 
the  face  of  the  coal,  engaged  in  driving  the  entry,  is  as 
much  within  the  meaning  of  the  statute  as  any  other  place 
in  the  mine.  It  is  a  place  where  "men  are  expeoted  to 
work,"  and  not  an  entry,  and  further  the  word  entry  does 
not  appear  in  section  18.  The  record  made  does  not  even 
purport  to  be  in  pursuance  of  the  requirements  of  section 
18.  We  find  no  reversible  error  in  the  rulings  of  the  trial 
court  as  to  any  of  the  instructions  given,  modified  or  re- 
fused. 

Complaint  is  made  of  the  remarks  of  counsel  in  his  clos- 
ing argument.  We  think  they  were  not  such  as  to  war- 
rant reversal  of  the  judgment. 

While  this  record  is  not  wholly  free  from  error,  and  few 
records  are,  the  case  is  a  meritorious  case.  It  is  apparent 
to  the  court  that,  on  the  whole,  substantial  justice  has  been 
done  by  the  verdict  of  the  jury  and  the  judgment  of  the 
Circuit  Court.  In  such  case  slight  errors  should  not  re- 
verse. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Illinois  Southern  Railway  Company  v.  Salem  Antoon. 

1.  Common  carrier— when  liable  as  common  bailee  for  loss  of  bag- 
gage. When  a  person  under  pretense  of  haying  baggage  transported 
places  in  the  hands  of  the  agent  of  a  railroad  company  merchandise  or 
other  valuables,  without  notifying  him  of  its  character  and  value,  he 
practices  a  fraud  upon  the  company  which  will  prevent  his  recovery  in 
case  of  loss,  except  it  occurs  through  gross  negligence. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Marion  County;  the  Hon.  Truman  E.  Ames,  Judge,  pre- 
siding. Heard  in  this  court  at  the  February  term,  1905.  Affirmed. 
Opinion  filed  September  8,  1905. 

F.  M.  Tbissal,  R.  J.  Goddard  and  L.  M.  Kagy,  for  ap- 
pellant. 

Logan  B.  Skipper,  Albert  D.  Rodenberg  and  Charles 
H.  Holt,  for  appellee. 

Mr.  Justice  Crbighton  delivered  the  opinion  of  the  court. 

This  was  a  suit  commenced  before  a  justice  of  the.jjeace 
of  Marion  county,  by  appellee  against  appellant,  to  recover 
for  certain  articles  of  merchandise  stolen  from  a  ''tele- 
scope" in  the  waiting  room  of  appellant's  passenger  station 
at  Salem,  Illinois.  .From  the  judgment  rendered  by  the 
justice  the  case  was  appealed  to  the  Circuit  Court,  where 
it  was  tried  by  a  jury,  resulting  in  a  verdict  and  judgment 
in  favor  of  appellee  for  $195. 

Appellee,  a  peddler,  appeared  at  appellant's  station  in 
Centralia,  with  two  pieces  of  baggage,  a  trunk  and  a  tele- 
scope, and  purchased  a  ticket  from  Centralia  to  Salem. 
The  baggage  agent  weighed  the  baggage  and  gave  appellee 
a  check  for  each  piece.  Upon  arriving  at  Salem,  about 
noon  on  Sunday,  appellant's  agent  there  informed  appellee 
that  he  could  get  no  train  out  of  Salem  until  Monday,  and 
told  him,  he  must  take  his  baggage  away  or  pay  storage 
upon  it.  Appellee  replied  that  he  would  leave  it  till  Mon- 
day and  went  away.  The  agent  put  it  in  the  public  wait- 
ing room  and  left  it  there.    Appellant  had  in  use  at  that 
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station  a  "ware  room,"  not  open  to  the  public,  in  which 
this  baggage  might  have  been  stored.  And  the  evidence 
tends  to  prove  not  only  that  the  waiting  room  in  which  the 
baggage  was  placed  was  open  to  the  public,  during  the  time 
the  agent  was  at  the  station,  but  that  the  door  was  left 
unlocked  part  of  the  time  when  he  was  away. 

When  appellee  returned  on  Monday  he  found  that  his 
telescope  had  been  opened,  and  goods  stolen  therefrom  to 
the  amount  in  value  of  $195. 

Counsel  say:  "Appellant  prefers  to  challenge  appellee's 
right  in  law  upon  the  facts  shown  to  maintain  his  action," 
and  this  is  the  only  question  pressed  upon  us  here. 

Counsel  contend  that  the  failure  on  the  part  of  appellee 
to  disclose  the  fact  that  his  baggage  contained  valuable 
merchandise  was  such  fraud  as  "absolves  appellant  from 
all  liability." 

This  position  is  not  supported  by  authority.  The  law  in 
this  state  is,  that  such  fraud  will  absolve  the  carrier  from 
the  extraordinary  liability  of  insurer,  but  not  from  all  lia- 
bility. "When  a  person  under  pretense  of  having  baggage 
transported,  places  in  the  hands  of  the  agent  of  a  railroad 
company  merchandise  or  other  valuables,  without  notify- 
ing them  of  its  character  and  value,  he  practices  a  fraud 
upon  the  company,  which  will  preventhis  recovery  in  case 
of  loss,  except  it  occurs  through  gross  negligence."  In  such 
case  the  company  becomes  possessed  of  the  property  as 
common  bailee  only;  for  by  reason  of  the  fraud  it  is  re- 
leased from  the  higher  obligations  of  common  carrier,  and 
is  only  bound  to  use  that  degree  of  care  imposed  by  the 
law  of  common  bailment.  Michigan  Central  Railroad  Com- 
pany v.  Carro\v,73  111.  348;  C.  &  C.  A.L.  R.  R.  Co.  v.  Marcus, 
38  111.  219. 

Appellee's  case  was  tried  on  this  theory  and  the  law  was 
properly  applied.  The  court  gave  but  two  instructions  on 
his  behalf.  The  first  authorizes  a  finding  in  his  favor,  only 
in  case  the  jury  should  find  that  appellant  was  guilty  of 
gross  negligence,  and  the  second  defined  gross  negligence 
to  be,  "want  of  slight  care  or  an  utter  disregard  of  conse- 
quences in  the  performance  of  a  given  act." 
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We  are  of  opinion  that  appellant's  challenge  to  the  law 
is  not  well  sustained,  and  that  the  jury  was  warranted  in 
its  findings  of  fact.  The  judgment  of  the  Circuit  Court  is 
affirmed. 

Affirmed. 


Bernard  Seitman  v.  Bernard  H.  Seitman. 

1.  Contract— when  money  cannot  be  recovered  under.  Money 
agreed  to  be  paid  for  services  rendered  cannot  be  recovered  unless  the 
performance  of  such  service  U  established. 

Action  of  assumpsit.  Error  to  the  Circuit  Court  of  Effingham  County ; 
the  Hon.  Samuel  L.  Dwight.  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  1905.  Reversed,  with  finding  of  facts.  Opinion 
filed  September  8,  1905. 

S.  F.  Gilmorb,  for  plaintiff  in  error;  F.  W.  Lot,  of  coun- 
sel. 

R.  C.  Harrah,  Benson  Wood  and  B.  Ovbrbeck,  for  de- 
fendant in  error. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  assumpsit,  in  the  Circuit  Court  of  Ef- 
fingham County,  by  defendant  in  error  against  plaintiff  in 
error,  to  recover  damages  for  alleged  breach  of  contract. 
Trial  by  jury.  Verdict  and  judgment  in  favor  of  defend- 
ant in  error  for  $2,500.  The  parties  to  the  suit  are  son  and 
father. 

The  declaration  charges  that  "  the  defendant  (plaintiff  in 
error  here),  on,  to- wit,  the  8th  day  of  August,  A.  D.  1875, 
being  the  owner  in  fee  of  certain  real  estate,  situate  in  Effing- 
ham county,  Illinois,  did  then  and  there  promise  and  agree 
with  the  plaintiff  that  if  plaintiff  would  work  and  labor  for 
the  defendant  on  said  real  estate  and  assist  him  in  taking 
care  of,  managing  and  controlling  the  same,  he,  the  defend- 
ant, at  his  death  would  leave  the  said  real  estate,  and  such 
real  estate  as  he  might  thereafter  become  seized  of,  to  de- 
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Bcend  by  law  to  the  plaintiff  as  a  compensation  for  the 
plaintiff  for  work,  labor  and  services  performed  by  plain- 
tiff on  said  real  estate  for  the  defendant,  and  that  he  would 
not  sell,  encumber  or  convey  the  same  awa3r,  the  plaintiff 
being  the  only  son  and  heir  of  the  defendant. 

"And  plaintiff  avers  that  he  then  and  there,  confiding  in 
the  said  promise  and  agreement,  did  then  and  there  enter 
into  the  employ  of  said  defendant,  and  has  from  thence 
hitherto  worked  and  labored  with  his  family  and  servants 
upon  said  lands  for  the  defendant,  and  the  said  defendant 
haa  from  thence  hitherto  accepted  the  labor  and  services  of 
the  plaintiff,  his  family  and  servants  done  by  them  on  the 
said  real  estate  under  said  promise  and  agreement. 

"And  plaintiff  avers  that  the  defendant,  not  regarding 
his  said  promise  and  agreement  made  by  him  as  aforesaid, 
did,  on  the  17th  day  of  June,  A.  D.  1901,  notify  the  said 
plaintiff  that  he  did  not  intend  to  perform  the  said  con- 
tract on  his  part;  and  that  plaintiff  should  not  have  any 
part  of  the  said  real  estate  for  the  work  and  labor  which 
he  had  performed  as  aforesaid  under  the  agreement  afore- 
said, and  afterwards,  to-wit :  on  the  2nd  day  of  November, 
1903,  did,  by  deed, -convey  away  to  a  person,  other  than  the 
plaintiff,  the  said  real  estate,  including  all  the  real  estate 
he  had  acquired  and  possessed  during  the  time  he  worked 
on  the  said  real  estate  for  the  defendant  under  the  agree- 
ment aforesaid,  whereby  the  plaintiff  has  been  deprived  of 
the  value  of  the  labor  and  services  of  himself,  family  and 
servants,  performed  for  the  defendant  as  aforesaid,  and  a 
cause  of  action  hath  accrued  to  plaintiff  to  demand  and  re- 
ceive of  defendant  the  value  of  the  wages,  labor  and  serv- 
ices performed  by  the  plaintiff  for  the  defendant  aforesaid, 
etc." 

It  is  not  claimed  by  defendant  in  error  that  there  was 
any  written  contract  between  the  parties  with  respect  to 
the  subject-matter  of  this  suit.  His  own  version,  in  his  own 
words,  of  the  contract  upon  which  he  relies  is  as  follows  : 

Question.  "Now,  if  you  had  any  agreement  with  your 
father  after  you  became  of  age,  tell  what  it  was  ? " 
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Answer.  "Well,  when  I  came  of  age  he  couldn't  pay 
me  no  money,  but  I  had  to  work  for  him  and  take  care  of 
him,  and  so  he  going  to  let  the  land  go  to  me  after  his 
death." 

Question.  "How  long  after  you  was  of  age  did  he  tell 
you  that  f " 

Answer.     "It  was  right  when  I  was  of  age." 
-   Question.    "Tell  me  what  you  did  after  that  ? " 

Answer.  "Well,  I  got  married  in  February  after  I  was 
of  age."  *  *  *  "After  we  were  married v  I  said  we 
work  together  and  tend  the  farm  and  take  care  of  him,  and 
he  let  the  land  go  to  me.  He  didn't  have  money  to  pay 
me,  but  after  he  was  dead  all  the  land  go  to  me." 

It  will  be  observed  that  the  contract  required  of  defen- 
dant in  error  much  more  than  is  averred  in  the  declaration. 
It  required  that  he  should  take  care  of  plaintiff  in  error,  as 
well  as  to  work  on  the  farm  and  assist  in  taking  care  of  it. 

This  contract  has  been  before  this  court  in  a  suit  between 
these  same  parties,  on  a  former  occasion,  and  the  case  is 
reported  in  106  111.  App.  671.  And  the  same  case  was  be- 
fore the  Supreme  Court,  204  111.  504.  This  was  a  case  in 
chancery,  and  it  is  not  contended  that  the  judgment  there 
is  a  bar  to  the  proceeding  here,  but  the  contract  is  the  same 
and  the  evidence  in  many  of  its  controlling  features  is  sub- 
stantially the  same.  It  is  true  that  the  evidence  in  this  re- 
cord shows  that  since  the  former  suit  was  here  the  land  has 
been  sold  and  the  evidence  is  fuller  and  more  in  detail  in 
some  respects,  but  in  the  main  itsis  substantially  the  same 
as  to  the  contract  and  conduct  of  the  parties,  and  impresses 
us  now  much  the  same  as  it  impressed  the  Supreme  Court 
then.  In  that  case  the  court  said  :  "The  evidence  in  this 
record  shows  that  about  a  year  after  appellant  (defendant 
in  error  here,)  became  of  age  he  married,  and  he  and  his 
wife  resided  with  his  parents  about  two  years,  until  the 
death  of  his  wife.  (He  continued  to  reside  there  while  he 
was  a  widower.)  Within  two  or  three  years  thereafter  the 
son  re-married  and  brought  his  second  wife  to  his  parents' 
home,  where  they  resided  as  one  family  until  1890,  when 
appellant  (defendant  in  error  here),  with  his  second  wife, 
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moved  to  another  farm,  to  which,  by  the  consent  of  his 
father,  he  took  stock,  farming  implements  and  other  prop- 
erty, buX  continued  to  farm  the  lands  of  his  father,  paying 
as  rent  therefor  one-third  of  the  crops,  except  hay  and 
pasture  land,  which  he  received  free  of  charge.  Instead, 
therefore,  of  receiving  no  compensation  for  his  labor,  he  re- 
ceived two-thirds  of  the  crop,  and  this  clearly  indicated  an 
abandonment  of  the  contract  relied  upon."  *  *  *  "In 
September,  1900,  the  mother  died.  The  father  being  left 
entirely  alone,  then  requested  the  son  to  move  into  the  old 
home  with  him,  which  he  refused  to  do.  *  *  *  The 
evidence  fails  to  show  any  special  care  for  the  father  on  the 
part  of  the  son, — at  least  no  more  than  a  son  should  render 
without  the  hope  or  expection  of  remuneration.  Nor  has 
he  done  anything  by  way  of  repairing  or  caring  for  the 
property,  especially  the  homestead." 

We  are  of  opinion  that  if  these  parties  ever  understood 
prior  to  the  commencement  of  this  litigation,  that  they  sus- 
tained, at  any  time,  such  contractual  relations  towards  each 
other  as  is  now  claimed,  that  relation  was  abandoned  in 
1890,  when  the  personal  property  was  divided  and  the  son 
moved  to  himself.  There  is  no  evidence  tending  to  prove 
that  defendant  in  error  has  kept  and  performed  his  part  of 
the  contract  as  he,  himself,  states  it,  nor  that  plaintiff  in 
error  has  waived  the  same  or  accepted  such  substitution 
thereof  as  to  render  him  liable  thereon. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Heoersed  with  finding  of  facts. 

We  find  as  ultimate  facts  to  be  incorporated  in  the  judg- 
ment, that  defendant  in  error  has  failed  to  prove  the  con- 
tract as  set  up  in  his  declaration;  that  he  did  not  keep  and 
perform  the  undertakings  and  duties  on  his  part  to  be  kept 
and  performed  by  the  terms  of  such  contract  as  the  evidence 
tends  to  prove.  That  plaintiff  in  error  is  not  indebted  to 
defendant  in  error  in  any  sum,  with  respect  to  the  alleged 
contract  or  the  subject  matter  thereof. 
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L.  Frank  Hughes,  et  al„  v.  Mary  V.  McCasland,  et  al. 

1.  Mechanic's  lien — when  attaches.  A  mechanic's  lien  attaches 
from  the  time  the  contract  is  made. 

2.  Mechanic's  lien — upon  what  attaches.  A  mechanic's  lien  at- 
taches to  the  interests  of  those  who  make  the  contract  and  to  the  inter- 
ests of  all  those  who  authorized  or  knowingly  permitted  such  contract 
to  be  made. 

8.  Mechanic's  lien— when  estoppel  to  assert,  arises.  A  mechanic's 
lien  claimant  is  estopped  to  assert  priority  as  against  the  holder  of  a 
mortgage  debt  who  permitted  the  debt  to  be  created  only  after  receiving 
A  statement  from  such  lien  claimant  which  statement  did  not  disclose 
the  lien  sought  to  be  enforced. 

Mechanic's  lien  proceeding.  Appeal  from  the  City  Court  of  East  St. 
Louis;  the7  Hon.  W.  J.  N.  Moyers,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1905.  Reversed  and  remanded.  Opinion 
filed  September  7,  1905.  • 

N.  0.  Lyrla  and  D.  E.  Keefe,  and  McHale  &  Sumner, 
for  appellants. 

E.  W.  Eggmann,  for  appellees. 

Me.  Ju8tioe  Cbeighton  delivered  the  opinion  of  the 
court. 

This  was  a  proceeding  in  the  City  Court  of  East  St. 
Louis,  commenced  by  L.  Frank  Hughes,  one  of  appel- 
lants, against  appellees  to  establish  a  mechanic's  lien  upon 
the  real  estate  involved  herein.  After  the  filing  of  the 
petition  by  Hughes,  the  Central  Plumbing,  Heating  and 
Boiler  Company,  the  other  appellant,  filed  its  intervening 
petition,  claiming  a  lien  on  said  premises  for  labor  and  ma- 
terial furnished  by  it. 

Guy  McCasland  was  a  minor  engaged  in  the  business  of 
buying,  improving  and  selling  real  estate,  and  in  his  deal- 
ings, on  account  of  his  not  being  of  age,  had  property 
deeded  to  and  by  his  mother.  To  that  extent,  at  least,  he 
carried  on  his  own  business  in  his  mother's  name.  C.  O. 
McCasland,  whose  name  appears  in  the  record,  was  a  half- 
brother  of  Guy  McCasland  and  a  step-son  of  Mary  V. 
McCasland. 
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On  March  24, 1903,  C.  O.  McCasland  executed  a  bond  for 
deed  of  the  premises  in  question  to  Guy  McCasland,  and 
thereafter  Guy  entered  into  a  contract  with  appellant 
Hughes  for  the  erection  of  a  dwelling  house  thereon.  As 
4 the  dtvelling  was  nearing  completion,  Guy  procured-  his 
brother  to  execute  the  deed  called  for  in  the  bond,  taking 
the  deed  in  his  mother's  name,  and  thereafter  entered  into 
a  contract  of  sale  of  the  premises  to  Otelia  Vollman  for 
$2,500.  The  deed  was  executed  October  1st,  and  the  contract 
with  Vollman  October  the  8th.  Between  the  eighth,  and 
the  fourteenth,  with  the  knowledge  of  Guy,  Vollman  em- 
ployed Hughes,  who  had  not  yet  completed  the  house,  to 
make  some  additions  to  it,  not  called  for  in  the  contract 
with  Guy,  and  also  with  Guy's  knowledge,  employed  the 
Central  Plumbing,  Heating  and  Boiler  Company  to  do 
Some  plumbing  in  connection  with  this  addition.  Work 
was  actually  begun  on  both  of  these  jobs  before  the  six- 
teenth. Mary  V.  McCasland,  the  mother,  had  in  equity  no 
interest  of  any  kind  in  the  premises  until  some  time  after 
the  sale  to  Vollman.  Upon  this  question  Guy  testified : 
"  It  was  my  property  when  I  sold  it  to  her.  My  mother 
did  not  own  the  property  I  sold  to  Mrs. Vollman,  yet  I  had 
the  deed  taken  to  her."  From  the  1st  to  the  14th,  no  one 
had  any  equitable  interest  in  this  property  but  Guy  and 
Mrs.  Vollman,  except  such  interest  as  the  lienors  had. 
Whatever  right  Mary  V.  McCasland  ever  had  in  the  prop- 
erty she  acquired  from  Guy,  and  that  right  was  not 
consummated  until  the  14th,  and  as  to  innocent  third  par- 
ties without  notice,  not  until  the  recording  of  her  deed  on 
the  16th. 

On  the  14th  an  arrangement  was  consummated  between 
Guy,  Horace  J.  Eggman,  Mary  V.  McCasland  (Guy's 
mother),  and  Vollman,  whereby  Eggman  loaned  $1,500  on 
the  premises;  Vollman  retaining  the  premises  on  the  basis 
of  her  contract  with  Guy,  she  assuming  payment  of  the 
mortgage  and  giving  Guy's  mother  a  note  for  $475,  having 
already  paid  Guy  $100,  and  deeded  him  a  lot,  in  his 
mother's  name,  of  the  value  of  $425.     Guy's  mother  took 
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the  title  conveyed  by  the  deed  over  to  herself,  instead  of 
holding  it  for  Gay  as  she  had  up  to  that  time  done,  exe- 
cuted the  mortgage  to  Eggman,  and  executed  a  bond  for 
deed  to  the  premises  in  question  here,  to  Vollman,  and 
paid  Guy  $375.  The  deeds  to  Guy's  mother  and  the 
mortgage  to  Eggman  were  not  recorded  until  the  16th. 

When  Eggman  loaned  the  money  he  knew  that  the 
premises  were  being  improved,  and  that  Hughes  and  his 
subcontractors  had  not  been  paid  in  full,  and  to  protect 
himself  he  held  back  the  proceeds  of  the  loan  until  a  settle- 
ment could  be  made  with  them.  On  the  22nd,  Hughes 
made  a  statement  under  oath,  of  the  amount  due  him  and 
his  sub-contractors,  and  upon  this  statement  Eggman  paid 
out  the  proceeds  of  the  loan. 

On  November  10th,  Hughes  completed  the  additions  he 
had  contracted  for  with  Volfman,  and  there  was  due  him 
therefor  $195,  which  had  not  been  paid.  And  on  Novem- 
ber 5th,  the  Central  Plumbing,  Heating  and  Boiler  Company 
completed  its  work  and  there  was  due  it  therefor  $148, 
and  it  had  not  been  paid..  The  trial  court  limited  appel- 
lants' decree  to  the  interest  of  Otelia  Tollman  in  the 
premises,  and  made  their  liens  subject  to  Eggman's  mort- 
gage, and  subject  to  the  payment  of  $475,  note  given  by 
Vollman  to  Mary  V.  McCasland,  in  the  deed  above  noted. 
This  was  error. 

A  mechanic's  lien  attaches  from  the  time  the  contract  is 
made.  It  attaches  to  the  interest  of  those  who  make  the 
contract,  and  to  the  interest  of  all  those  who  authorize  or 
knowingly  permit  such  contract  to  be  made.  At  the  time 
these  liens  attached,  no  one  had  any  kind  of  interest,  in 
equity,  in  these  premises  but  Guy  McCasland  and  Otelia 
Vollman,  and  Vollman  made  the  contract  with  Guy's 
knowledge  and  consent.  Both  Eggman  and  Mary  V.  McCas- 
land took  subject  to  these  liens,  and  hold  subject  to  them, 
except  that  Hughes  is  estopped  by  his  subsequent  acts  from 
asserting  his  priority  over  Eggman's  mortgage.  After 
Hughes'  lien  had  attached  and  while  Eggman  was  holding 
the  proceeds  of  the  loan  for  the  purpose  of  making  himself 
secure  against  any  and  all  liens  that  might  have  attached 
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to  these  premises  for  improvements,  Hughes  made  a  state- 
ment in  detail  as  to  his  liens,  upon  which  Eggman  acted 
and  paid  out  the  money.  It  is  claimed  by  counsel  that 
Hughes  only  understood  that  he  was  expected  to  make  out 
his  statement  with  reference  to  work  done  under  the  first 
contract;  however  this  may  be,  we  think,  notwithstanding 
the  conflict,  that  the  weight  of  evidence  and  the  reasonable 
view  to  take  of  it  is,  that  Eggman  understood  and  was 
warranted  in  understanding  before  he  paid  out  the  money 
that  Hughes  had  no  other  liens  against  the  property  than 
those  disclosed. 

Appellant,  the  Central  Plumbing,  Heating  and  Boiler 
Company,  is  entitled  to  a  lien  upon  the  entire  premises, 
prior  and  superior  to  Eggman's  mortgage  and  to  any  claim 
or  interest  of  Mary  V.  McCasland.  Appellant  Hughes  is 
entitled  to  a  lien  upon  the  entire  premises,  prior  and  super- 
ior to  any  claim  or  interest  of  Mary  V.  McCasland,  but 
subject  to  the  mortgage  claim  of  Eggman. 

The  decree  of  the  City  Court  of  East  St.  Louis  is  reversed 
and  the  cause  remanded  with  directions  to  enter  a  decree 
in  that  court  in  accordance  with  this  opinion. 

Heversed  and  remanded. 


Joseph  H.  Cummins,  et  al.,  v.  Joseph  Reigle. 

1.  Finding  op  court— when  not  disturbed.  The  finding  of  the  court 
in  an  action  at  law  will  noc  be  disturbed  on  appeal  as  against  the 
weight  of  the  evidence  unless  it  is  manifestly  so. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Saline 
County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1905.  Affirmed.  Opinion  filed  September 
8,  1905. 

Choisser,  Choisser  &  Kane,  for  appellants. 

M.  S.  Whitley  and  W.  F.  Scott,  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court 
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This  was  an  action  of  assumpsit,  in  the  Circuit  Court  of 
Saline  County,  by  appellee  against  appellants,  to  recover 
pay  for  wheat  sold  and  delivered  by  appellee  to  appellants, 
and  to  recover  damages  for  breach  of  contract  in  refusal  to 
accept  and  pay  for  wheat  bargained  and  sold  by  appellee 
to  appellants.  Jury  waived.  Trial  by  the  court  by  agree- 
ment. The  court  found  the  issue  in  favor  of  appellee,  as- 
sessed his  damages  at  $330,  and  rendered  judgment  on  the 
finding. 

The  declaration  in  its  various  counts  sets  up  a  verbal  con- 
tract for  sale  of  800  bushels  of  wheat  at  the  price  of  one 
dollar  per  bushel;  the  delivery  of  a  part  of  the  wheat  (the 
evidence  shows  174  bushels  were  delivered),  a  refusal  to  pay 
for  what  was  delivered  and  a  refusal  to  accept  and  pay  for 
the  balance  when  tendered. 

To  this  declaration  appellants  pleaded  the  general  issue 
and  certain  special  pleas  setting  up  warranty  as  to  quality; 
that  the  wheat  was  not  of  the  quality  warranted;  and  that 
the  contract  was  induced  by  fraudulent  representations  as 
to  character  and  quality  of  the  wheat,  and  that  it  was  not 
of  a  quality  suitable  for  the  purpose  for  which  it  was  sold 
and  bought. 

In  their  brief  and  argument,  counsel  do  not  complain  of 
any  ruling  of  the  trial  court  as  to  the  admission  or  rejection 
of  evidence,  nor  as  to  the  holding  or  rejection  .of  proposi- 
tions of  law  submitted.  The  only  questions  involved  in  this 
appeal  are  questions  of  fact,  and  upon  the  controlling  issues 
there  is  a  contrariety  and  conflict  of  evidence.  In  such 
case  the  presumption  is  that  the  findings  are  correct,  and 
such  findings  must  stand  on  appeal,  unless  it  appears  to  the 
Appellate  Court  that  they  are  manifestly  against  the  weight 
of  the  evidence;  and  in  this  connection  it  must  be  borne  in 
mind,  as  has  so  often  been  said  by  our  Supreme  Court,  that 
the  judge  who  tries  a  case  in  the  trial  court  "  has  vastly 
superior  advantages  for  the  ascertainment  of  truth  and  the 
detection  of  falsehood  over  this  court  sitting  as  a  court  of 
review." 

We  fail  to  find  in  this  record  sufficient  grounds  to  war- 

Vol.  CXX1I  24 
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rant  us  in  setting  aside  the  findings  and  judgment  of  the 
trial  court. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 

There  was  taken  with  this  case,  a  motion  by  appellee  to 
tax  the  costs  of  additional  abstract  against  appellant.  This 
motion  is  denied. 


John  A.  Perkins,  Administrator,  t.  Louisa  Perkins. 

1.  Homestead— by  what  law  right  of,  determined.  The  homestead 
rights  of  a  surviving  spouse  are  determined  by  the  law  in  force  at  the 
death  of  the  other. 

2.  Homestead  estate— when  should  not  contribute  to  payment  of 
mortgage  debt.  Where  real  estate  is  sold  for  the  purpose  of  paying  the 
debts  of  a  decedent,  no  portion  of  the  mortgage  debt  outstanding  against 
the  same  should  be  charged  against  the  widow's  homestead  estate 
where  the  proceeds  of  the  sale  were  sufficient  to  discharge  the  debt 
without  resorting  to  the  homestead  estate,  notwithstanding  the  widow 
had  joined  in  the  mortgage  for  the  purpose  of  releasing  her  homestead. 

8.  Dower— extent  of  widow's,  in  homestead  premises.  Where  a 
widow  is  entitled  to  a  homestead  estate,  she  is  entitled  to  dower  in  the 
proceeds  of  the  sale  of  the  premises  in  question  only  to  the  extent  of 
one- third  of  that  which  remains  after  deducting  the  value  of  the  home- 
stead interest 

Petition  in  court  of  probate  for  leave  to  sell  real  estate  to  pay  debts. 
Appeal  from  the  Circuit  Court  of  Effingham  County;  the  Hon.  Samuel 
L.  Dwight,  Judge,  presiding.  Heard  in  this  court  at  the  February 
term,  1905.    Affirmed.    Opinion  filed  September  8,  1905. 

R.  C.  Habbah,  for  appellant 

.  No  appearance  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  was  a  petition  in  the  County  Court  of  Effingham 
Coanty,  by  appellant  for  an  order  authorizing  him  to  sell 
the  lands  of  his  intestate  to  pay  debts  of  the  estate.    He 
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was  not  satisfied  with  the  finding  and  order  of  that  court 
as  to  the  amount  that  should  be  paid  to  the  surviving 
widow,  "as  and  for  homestead  and  dower,"  and  appealed  to 
the  Circuit  Court,  where  it  was  ordered  that  he  pay  her 
the  sum  of  $595.65,  from  which  he  appeals  to  this  court ' 
contending  that  the. amount  should  be  but  $404.94. 

Appellant's  intestate  died  seized  of  an  eighty-acre  farm, 
in  Effingham  county,  Illinois.  At  the  time  of  his  death 
he  resided  with  appellee,  his  wife,  upon  this  farm.  He  left 
him  surviving,  appellee,  his  widow,  and  certain  children 
and  a  grandchild,  his  heirs. 

During  his  lifetime  he  executed  two  mortgages,  each  cov- 
ering the  whole  premises,  to  secure  payment  of  certain  in- 
debtedness which  he  owed  the  mortgagees.  In  each  of 
these  mortgages  appellee  joined,  and  the  right  of  homestead 
was  duly  released. 

As  the  administration  of  the  estate  progressed  it  was 
found  necessary  to  sell  (this  real  estate  to  pay  debts,  where- 
upon appellee  filed  her  written  assent  to  have  the  land  sold, 
disencumbered  of  her  homestead  and  dower  interests,  and 
agreed  to  accept  the  value  thereof  in  money,  out  of  the 
proceeds  of  the  sale;  and  each  of  the  mortgagees  also  filed 
assent  to  such  sale  and  agreed  to  accept  the  amounts  due 
thereon,  respectively,  to  be  paid  out  of  such  proceeds. 

The  farm  was  sold  en  masse  for  $2,950,  and  the  amounts 
due  to  the  mortgagees,  together  with  an  item  for  taxes, 
were  paid.  These  amounts  aggregated  $1,628.23,  leaving 
a  balance  of  $1,321.77.  It  is  not  contended  that  any  part 
of  the  indebtedness  which  the  mortgages  were  given  to 
secure  was  for  purchase  price  of  any  part  of  the  farm,  and 
it  is  conceded  that  the  farm  embraced  the  homestead  of  the 
intestate  and  that  appellee  as  his  surviving  widow  is  en- 
titled to  have  the  value  of  her  homestead  interest  paid  her 
out  of  this  balance.  The  question  is,  what  under  the  facts 
of  this  case  is  the  value  of  her  homestead  interest, — upon 
what  basis  shall  it  be  computed  ?  This  is  the  only  question 
in  the  case. 

Counsel  for  appellant  contends  that  notwithstanding  the 
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fact  that  the  farm  sold  for  $1,321.77,  more  than  enough  to 
pay  the  mortgage  debts,  including  interest,  taxes  and  costs, 
the  law  requires  that  the  widow  shall  contribute  a  ratable 
share  to  the  payment  of  the  mortgage  debts;  and  that  such 
ratable  share  in  all  cases,  means  the  proportion  in  value 
that  her  homestead  estate  bears  to  the  value  of  the  whole 
estate,  and  in  support  of  his  contention  cites  the  following 
cases :  Selb  v.  Montague,  102  111.  446;  Cox  v.  Garst,  105 
111.  342;  Montague  v.  Selb,  106  111.  49;  Selb  v.  Mabee,  14 
111.  App.  574;  Noffts  v.  Koss,  29  111.  App.,  301;  and  Zinn 
v.  Hazlett,  67  111.  App.  410. 

An  inspection  of  these  cases  discloses  that  in  Cox  v. 
Garst  and  Zinn  v.  Hazlett,  no  question  as  to  homestead 
was  involved.  These  cases  involved  dower  only,  and  it  is 
not  claimed  in  the  case  at  bar  that  the  Circuit  Court  did 
not  compute  the  value  of  the  widow'p  dower,  in  effect,  in 
accordance  with  the  rule  contended  for.  The  other  cases 
establish,  that  at  the  time  they  arose  the  law  in  this  State 
was  as  is  now  contended  for  by  counsel,  but  since  that  time 
the  statute  has  been  materially  amended. 

By  the  Act  of  June  17,  1887,  section  4  of  the  Homestead 
Exemption  statute  was  amended  by  adding  thereto  the  fol- 
lowing : 

"  Provided^  that  in  all  cases  when  such  release,  waiver 
or  conveyance  shall  be  taken  by  way  of  mortgage  or  se- 
curity, the  same  shall  only  be  operative  as  to  such  specific 
release,  waiver  or  conveyance;  and  when  the  same  includes 
different  pieces  of  land,  or  the  homestead  is  of  greater  value 
than  one  thousand  dollars,  said  other  lands  shall  first  be  sold 
before  resorting  to  the  homestead,  and  in  case  of  the  sale 
of  such  homestead,  if  any  balance  shall  remain  after  the 
payment  of  the  debt  and  costs,  such  balance  shall  to  the 
extent  of  one  thousand  dollars  ($1,000)  be  exempt,  and  be 
applied  upon  such  homestead  exemption  in  the  manner  pro- 
vided by  law." 

No  case  involving  the  feature  of  homestead  under  a  sim- 
ilar state  of  facts  as  disclosed  in  the  record,  here,  has  been 
under  consideration  in  either  the  Supreme  or  Appellate 
Courts  of  this  State  since  the  amendment  of  1887  went 
into  effect,  at  least  none  has  been  cited.    It  is  true  that  the 
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opinion  in  Noff  ts  v.  Koss,  supra,  was  filed  after  the  amend- 
ment, bat  the  writer  of  this  opinion  has  examined  the  orig- 
inal record  in  that  case  and  finds  that  the  intestate,  there, 
died  more  than  a  year  before  the  amendment  took  effect, 
and  that  the  suit,  there,  was  commenced  months  before. 
The  homestead  rights  of  a  surviving  spouse  are  determined 
by  the  law  in  force  at  the  death  of  the  other,  "  any  change 
afterwards  made  in  the  law  cannot  have  any  bearing  on  the 
rights  of  the  parties."  Henson  v.  Moore,  104  111.  403  (409). 
So  we  conclude  that  none  of  the  cases  cited  and  relied  upon 
by  -counsel  »for  appellant,  are  of  controlling  force  now. 

The  history  of  the  subject  will  reflect  light  upon  the  pur- 
pose and  meaning  of  the  amendment. 

Prior  to  .the  constitution  of  1870,  the  homestead  right 
was  a  mere  exemption.  That  constitution  provides  that 
the  "general  assembly  shall  pass  liberal  homestead  and 
exemption  laws."  In  pursuance  of  this  mandate  the  gen- 
eral assembly  by  the  Acts  of  1871,  1872,  1873  and  1874, 
raised  the  homestead  right  from  a  mere  exemption  to  the 
dignity  «©f  an  estate,  and  expressly  made  the  estate  exempt 
from  the  laws  of  "  conveyance,  descent,  and  devise,"  except 
as  might  be  thereafter  provided,  as  well  as  from  "  attach- 
ment, judgment,  levy  or  execution,  sale  for  the  payment  of 
debts,  or  other  purposes."  During  the  years  1882,  1883 
and  1884,  respectively,  were  promulgated  the  decisions  of 
the  courts  relied  upon  here  by  counsel  for  appellant, — the 
three  Selb-Montague-Mabee  cases;  and  thereupon  followed 
the  enactment  of  the  amendment  of  1887,  above  quoted. 
By  this  amendment  it  is  expressly  provided  that  when  a 
release  of  homestead  has  been  taken  by  way  of  mortgage 
or  security,  the  same  shall  only  be  operative  as  to  such 
specific  release;  and  that "  in  case  of  sale  of  such  homestead, 
if  any  balance  shall  remain  after  payment  of  the  debt  and 
costs,  such  balance  to  the  extent  of  $1,000  shall  be  exempt 
and  be  applied  upon  such  homestead  exemption."  The 
decisions  relied  upon  by  counsel  disclose  the  then  state  of 
the  law,  and  doubtless  moved  the  general  assembly  to  enact 
the  amendment. 
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Counsel's  argument  and  the  cases  upon  which  he  relies, 
are  based  on  the  assumption  that  upon  the  execution  of  a 
mortgage  on  premises  including  a  homestead  estate,  eo  in- 
stanti  the  mortgage  becomes  a  fixed,  primary  encumbrance, 
pro  rata  upon  the  homestead  interest,  without  regard  to 
any  question  as  to  whether  the  condition  exists  which  un- 
der the  Act  of  1887  makes  a  resort  to  the  homestead  inter- 
est permissible.  Such  is  not  now  the  Law  as  we  understand 
it. 

"  The  homestead  laws  are  remedial  and  must  receive  a 
liberal  construction,  such  as  will  advance  the  objects  con- 
templated by  the  legislature  in  enacting  them." 

The  purpose  and  effect  of  the  amendment  of  1887,  where 
the  release  of  the  homestead  is  taken  by  way  of  mortgage 
or  security,  and  other  than  the  homestead  "  piece  of  land  " 
included  in  the  mortgage,  or  if  there  is  no  other,  and  the 
homestead  "  piece  "  is  worth  more  than  $1,000,  is  to  create 
only  a  conditional  encumbrance  upon  the  homestead  inter- 
est. Unless  the  necessity  of  resorting  to  the  homestead 
interest  be  found  to  exist  the  lien  does- not  ultimately  at- 
tach to  the  homestead  interest,  and  in  such  case  the  rights 
of  all  after  sale,  are  determined  upon  the  same  basis  as  if 
the  release  had  never  been  "  taken." 

Where  it  is  found  necessary  to  sacrifice  the  homestead 
interest  in  whole  or  in  part  in  order  to  raise  a  sufficient 
sum  to  pay  the  mortgage  debt  and  costs,  then  that  interest 
must  contribute  its  ratable  share,  but  under  the  present 
state  of  the  statute,  where  the  mortgage  debt  and  costs  can 
be  fully  paid  out  of  the  proceeds  of  sale  of  the  premises 
embraced  in  the  mortgage,  without  resorting  to  or  en- 
croaching upon  the  homestead  interest,  then  it  is  the  duty 
of  the  court  to  preserve  such  interest,  intact,  for  the  sole 
benefit  of  those  entitled  thereto  under  the  terms  of  the 
statute. 

In  the  case  at  bar,  the  mortgaged  premises  sold  for 
$2,950.  The  aggregate  of  the  mortgage  debts  and  costs 
was  $1,628.23,  leaving  a  balance  of  $1,321.77.  Of  this  bal- 
ance there  should  first  be  set  aside  the  full  sum  of  $1,000, 
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to  "  be  applied  upon  the  homestead  exemption."  When 
this  is  done  there  will  remain  $321.77  of  surplus,  one  third 
of  which  should  be  set  aside  for  the  purpose  of  dower. 
These  two  life  interests  aggregate  $1,107.25.  The  commu- 
tation value  of  these  two  interests  may  be  ascertained  by 
resorting  to  the  life  tables  in  general  use  for  such  purpose. 
The.  record  shows  that  the  widow  was  fifty-two  years  of 
age. 

We  feel  called  upon  to  make  some  further  comment  con- 
cerning the  widow's  dower  interest.  "  The  homestead 
estate  must  contribute  to  the  dower."  The  widow  "  can- 
not take  the  homestead  and  have  the  equivalent  of  one-third 
of  the  entire  estate  assigned  to  her  as  dower  out  of  the 
residue,  but  is  endowable  of  only  one-third  of  the  residue, 
after  deducting  the  homestead/'  "  The  widow  could  not 
enjoy  twolife  estates  in  the  same  premisos,and  was  rightly 
allowed  as  only  for  one."  Jones  v.  Gilbert,  135  111.  34; 
Merritt  v.  Merritt,  97  111.  253.  The  foregoing  is  clearly 
the  true  rule  where  the  lands  are  sold  and  commutation  ac- 
cepted in  lieu  of  homestead  and  dower,  and  also  where 
homestead  and  dower  are  both  assigned  the  widow  cannot 
have  dower  in  the  entire  estate  while  she  continues  to  en- 
joy the  homestead. 

The  widow's  dower  interest  fully  contributes  its  ratable 
share  to  the  mortgage  encumbrance  by  limiting  her  right 
of  dower  to  the  surplus  remaining  after  payment  of  the 
mortgage  debt  and  costs.    Virgin  v.  Virgin,  189  111.  144. 

We  find  by  computation  from  the  life  tables  in  general 
use  in  this  state  that  the  sum  of  $595.65,  awarded  by  the 
Circuit  Court  as  the  proper  sum  to  be  paid  to  appellee,  u  as 
and  for  her  homestead  and  dower  interests,"  is  not  in  ex- 
cess of  the  sum  due  her  for  such  interests. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Mutual  Protective  League  t.  Nancy  McKee,  Adminis- 
tratrix. 

1.  Fraternal  benefit  society— what  constitute*  contract  of  insur- 
ance by.  The  constitution,  by-laws,  application  and  certificate,  all  con- 
sidered and  construed  together,  constitute  the  contract  of  insurance  of 
a  fraternal  benefit  society. 

2.  Fraternal  benefit  society—  how  contract  of  insurance  byt  con- 
strued. A  contract  of  insurance  entered  into  by  a  fraternal  benefit 
society  is,  like  all  other  contracts  of  insurance,  to  be  construed  most 
strongly  in  favor  of  the  insured. 

8.  Fraternal  benefit  society— effect  of  incontestable  clause  con- 
tained in  insurance  contract  of.  From  a  consideration  of  the  contract 
of  insurance  in  this  case  it  is  held,  that  the  clause  which  rendered  the 
same  incontestable  after  the  lapse  of  two  years,  precluded  the  interpo- 
sition of  the  defense  of  suicide. 

Action  of  assumpsit.  Error  to  the  Circuit  Court  of  Madison  County; 
the  Hon.  Charles  T.  Moore,  Judge,  presiding.  Heard  in  this  court 
at  the  February  term,  1905.  Affirmed.  Opinion  filed  September  8, 
1905. 

D.  R.  Kinder,  for  plaintiff  in  error;  Thomas  M.  Jett 
and  Burton  &  Wheeler,  of  counsel. 

Springer  &  Buckley,  for  defendant  in  error. 

Mil  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  the  Circuit  Court  of  Madison  County, 
by  plaintiff  in  error  against  defendant  in  error,  to  recover 
on  a  benefit  certificate,  issued  by  plaintiff  in  error  to  one 
of  its  members.  The  trial  was  by  the  court  without  a  jury, 
by  agreement,  on  facts  stipulated.  Finding  and  judgment 
in  favor  of  appellee  for  $2,000. 

The  stipulation  as  abstracted  by  counsel  for  plaintiff  in 
error  is  as  follows : 

"  That  the  defendant  (below)  is  a  benevolent  fraternal 
order,  providing  death  and  disability  benefits  to  its  mem- 
bers, incorporated  under  the  laws  of  this  state;  that  on 
June  7,  1897,  defendant  issued  and  delivered  to  Albert  B. 
McKee  the  certificate  of  membership  declared  on  and  that 


Fourth  District—A.  D.  1905.  377 

Mutual  Protective  League  v.  McKee. 

be  made  and  executed  the  application  aforesaid  and  that 
the  statements  therein  are  true  and  correct;  that  Julia 
McKee  was  his  mother  and  died  on  June  28,  1903;  that 
plaintiff  is  her  personal  representative  duly  appointed  and 
qualified;  that  Albert  B.  McKee  died  on  iff  arch  17,  1903; 
that  proofs  of  death  were  duly  furnished  defendant;  that 
deceased  paid  all  assessments  and  dues  and  was  in  good 
standing  at  the  time  of  his  death;  that  one  assessment 
would  amount  to  $2,000  and  no  part  has  been  paid;  that 
defendant  before  the  commencement  of  this  suit  tendered 
to  plaintiff  $48  which  was  refused;  that  $48  was  the  entire 
amount  contributed  to  the  benefit  fund  by  Albert  B.  Mc- 
Kee in  his  lifetime;  that  the  constitution,  by-laws,  rules  and 
regulations  of  defendant  are  as  follows :  (Here  follows 
the  entire  constitution,  laws,  rules  and  regulations  of  de- 
fendant, among  which  are  the  following) : 

4  Sec.  200.  When  certificates  of  membership  shall  be  in 
force  for  two  years  they  shall  be  incontestable  for  any 
cause  except  fraud,  violation  of  the  constitution  and 
laws  of  the  order  or  a  failure  to  pay  the  assessments  for 
the  benefit  and  general  fund  as  provided  by  the  law. 

*  Sec.  202.  This  order  will  not  pay  the  benefits  of  mem- 
bers who  commit  suicide,  whether  sane  or  insane,  except  it 
be  committed  in  delirium  resulting  from  illness  or  while 
the  member  is  under  treatment  for  insanity  or  has  been 
judicially  declared  to  be  insane;  provided  that  in  all  such 
cases  the  amount  of  money  contributed  to  the  benefit  fund 
by  such  member  shall  be  returned  and  shall  be  paid  to  the 
beneficiary  out  of  such  fund  in  lieu  of  the  benefit.' 

"That  such  constitution,  laws,  rules  and  regulations  were 
in  force  at  the  time  of  the  death  of  McKee;  that  he  per- 
formed and  fully  complied  with  all  the  conditions,  pro- 
visions and  stipulations  of  his  certificate  and  application, 
except  that  he  came  to  his  death  by  suicide  which  was  not 
committed  while  he  was  in  delirium  resulting  from  illness 
or  while  he  was  under  treatment  for  insanity  or  had  been 
judicially  declared  insane;  that  section  200  aforesaid  was  in 
force  at  the  time  of  the  execution  and  delivery  of  the  cer- 
tificate and  at  the  time  of  his  death;  that  the  period  allow- 
ed defendant  for  the  payment  of  said  certificate  had  ex- 
Eired  before  the  commencement  of  this  suit;  that  defendant 
as  not  paid  plaintiff  and  has  refused  to  pay  anything  ex- 
cept the  $48  tendered  as  aforesaid."  "  This  was  all  the 
evidence  heard  by  the  court." 

In  the  supplemental  abstract  made  by  counsel  for  defen- 
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dant  in  error,  a  number  of  the  provisions  of  the  constitu- 
tion and  by-laws  not  embraced  in  the  abstract  of  plaifatiff 
in  error  are  set  out  in  full,  and  the  stipulation  is  made  to 
show  that  the  member  "Albert  B.  McKee  came  to  his 
death  by  suicide  which  was  not  committed  while  he  was  in 
delirium  resulting  from  illness,  or  while  he  was  under 
treatment  for  insanity  or  after  he  had  been  judicially  de- 
clared insane." 

Much  space  in  the  respective  briefs  is  devoted  to  discus- 
sion of  the  state  of  the  pleadings  and  questions  of  practice. 
We  do  not  deem  it  necessary  to  give  consideration  to  these 
features.  The  stipulation  supersedes  all  prior  procedure  in 
the  case,  and  affords  sufficient  basis  for  the  application  of 
proper  principles  and  rules  of  law  to  the  stipulated  facts. 

Counsel  for  plaintiff  in  error  contend  that  notwithstand- 
ing the  provision  that  after  two  years  the  certificate  shall 
be  incontestable  for  any  cause  except  fraud,  violation  of 
the  constitution  and  laws,  and  failure  to  pay  assessments, 
the  fact  of  his  having  committed  suicide  bars  all  recovery 
except  for  a  return  of  the  amount  the  member  had  paid  in 
assessments  for  the  benefit  fund,  in  this  case,  $48.  This 
contention  raises  the  principal  question  in  the  case.  In 
support  of  this  contention  counsel  argue,  first,  that  suicide  is 
within  the  meaning  of  the  saving  clause,  ''except  *  *  * 
violation  of  the  constitution  and  laws  of  this  order,"  and 
say  the  member  violated  section  202  of  the  constitution  by 
committing  suicide. 

The  constitution  and  by-laws  of  the  order  contain  hun- 
dreds of  sections, some  prescribing  duties  and  regulations  for 
the  conduct  of  members,  some  for  the  conduct  of  business, 
and  some  pertaining  to  the  contract  and  liabilities  of  the 
order.  Section  202  is  of  the  latter  class.  It  is  not  a  law  of 
the  order,  enacted  for  the  purpose  of  defining  duties  of 
members. 

The  following  are  a  few  specimens  of  the  class  embraced 
within  the  exception : 

"Se3.  235.  Conduct  unbecoming  a  member.  A  member 
who  shall  be  guilty  of  immoral  practice  or  improper  con- 
duct, violative  of  his  duties,  or  the  obligation  and  unbecom- 
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ing  his  profession  as  a  member  of  this  order,  or  of  the  exces- . 
sive  use  of  intoxicating  liquors,  or  who  shall  enter  his 
counsel  in  a  state  of  intoxication,  or  who  can  pay  his  debts 
and  will  not  do  so,  or  who  shall  become  a  habitual  user  of 
morphine,  opium,  chloral  or  cocaine, shall  upon  conviction 
thereof  be  suspended  or  expelled." 

"Sec.  236.  Divulging  opposition  to  an  applicant.  A 
member  who  shall  divulge  to  an  applicant  for  membership 
the  name  of  a  member  who  reports  unfavorable  upon  his 
application  or  otherwise  opposes  said  applicant  becoming  a 
member  of  the  order  shall,  upon  conviction  thereof  for  the 
first  offense,  be  fined  a  sum  not  exceding  $5  and  for  the 
second  offense  shall  be  suspended." 

"See.  240.  Any  member  who  after  due  citation  to  appear 
as  witness  at  any  trial  or  hearing  being  conducted  by  the 
Supreme  Board  of  Directors  or  counsel  or  by  any  legally 
constituted  committee  of  either  body,  shall  refuse,  or  with- 
out satisfactory  reason,  fail  to  appear  and  testify  shall  be 
deemed  guilty  of  conduct  unbecoming  a  member  of  the 
order  and  shall  be  liable  to  a  fine,  suspension  or  expulsion 
from  the  order." 

If  any  member  die  while  suspended  or  after  expulsion 
for  a  violation  of  any  of  this  class,  then  the  incontestable 
clause  would  not  avail  the  beneficiary. 

The  constitution,  by-laws,  application  and  certificate  all 
considered  and  construed  together  with  respect  thereto, 
constitute  the  contract,  in  this  class  of  insurance;  and  as  in 
all  classes  of  insurance,  the  contract  must  be  construed, 
most  strongly  in  favor  of  the  assured.  All  ambiguity 
must  be  resolved  in  their  favor — in  favor  of  indemnity,  the 
primary  purpose  of  all  insurance  contracts. 

Under  this  contract  the  deceased  was  not  required  to 
understand,  that  if  after  two  years  of  faithful  membership 
and  payment  of  assessments,  he  should,  for  instance,  fall 
insane  and  die  by  his  own  hand  that  the  important  incon- 
testable clause  in  his  contract  would  be  unavailing  to  his 
beneficiary.  He  was  warranted  in  understanding,  as  any 
sensible  man  might,  that  to  meet  this  possible  contingency 
was  one  of  the  principal  causes  for  having  such  a  clause  in 
the  contract.  Fixing  a  future  time,  say  two  years  as  in 
ihis  case,  guards  against  the  premeditated  fraud  which 
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sometimes  exists,  of  having  one's  life  insured  in  contem- 
plation of  suicide.  The  incontestable  clause  shuts  out  the 
defense  of  suicide  after  it  goes  into  effect,  where  suicide 
is  not  specifically  excepted  from  its  operation.  Bacon  on 
Benefit  Societies  and  Life  Insurance,  Sec.  240  a,  page  875, 
Vol.  2,  edition  of  1904,  and  authorities  there  cited. 

Counsel's  second  position  is,  that  they  are  not  contesting 
the  "certificate."  They  say  that  they  recognize  the  valid- 
ity of  the  "certificate"  by  offering  to  pay  $48.  The  certi- 
ficate makes  no  mention  of  the  $48,  nor  of  any  fact  or  state 
of  facts  furnishing  a  basis  for  ascertaining  it.  All  this  is 
found  elsewhere  in  the  contract,  and  the  amount  is  arrived 
at  through  the  assumption  that  the  suicide  clause  of  the 
contract  prevails  over  the  incontestable  clause.  The  "certi- 
ficate" provides  only  for  the  payment  of  the  amount  of  one 
assessment,  not  exceeding  $2,000,  admitted  in  this  case  to 
be  $2,000.  Any  effort  on  the  part  of  the  plaintiff  in  error 
to  avoid  the  payment  of  this  sum  in  full,  upon  the  grounds 
contended  for  in  this  record,  is  contesting  the  certificate 
within  the  meaning  of  the  contract  here  under  considera- 
tion. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Josephine  P.  Miller,  et  al.,  v.  Fredcrica  E.  Prelle,  et  al. 

1.  Beneficiary— who  not  eligible  as,  A  woman  designated  as  bene- 
ficiary under  the  description  of  "wife"  is  not  entitled  to  the  proceeds 
of  a  benefit  certificate  where  her  Alleged  marriage  to  the  assured  was, 
at  the  time  of  her  being  named  as  beneficiary,  to  her  knowledge  void, 
and  where  she  did  not  at  the  time  of  being  so  named  come  within  the 
eligible  class. 

2.  Beneficiary— who  not  "dependent"  within  meaning  of  by-laws 
of  fraternal  benefit  society.  One  who  lived  with  the  assured  as  his  con- 
cubine is  not  a  dependent  person  within  the  meaning  of  the  by-laws  of 
a  fraternal  benefit  society. 

8.  Beneficiary— when  change  of%  not  effected.  An  attempted  change 
of  beneficiaries  is  not  effected  where  the  beneficiary  sought  to  be  sub- 
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Btituted  is  not  eligible  as  such;  in  such  case  the  rights  of  the  original 
beneficiary  remain  unimpaired. 

Bill  of  interpleader.  Appeal  from  the  Circuit  Court  of  Richland 
County;  the  Hon.  Jacob  R.  Creighton,  Judge,  presiding.  Heard  in 
this  court  at  the  February  term,  1905.  Reversed  and  remanded  with 
directions.    Opinion  filed  September  8,  1905. 

J.  R  Boulware  and  H.  6.  Morris,  for  appellants. 
E.  B.  Witcher,  for  appellees. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  a  bill  of  interpleader,  in  the  Circuit  Court  of 
Richland  County,  by  appellee,  Modern  Woodmen  of  Amer- 
ica, a  fraternal  insurance  society,  organized  under  the  laws 
of  the  State  of  Illinois,  against  appellee,  Frederica  E. 
Prelle  and  appellants,  bringing  into  court  $3,000,  which  it 
admitted  to  be  due  and  payable  to  the  legal  beneficiary  or 
beneficiaries  of  John  C.  Prelle,  a  deceased  member  of  the 
society.  Appellee  Frederica  E.  Prelle  claimed  the  fund  by 
virtue  of  a  certificate  in  existence  at  the  time  of  the  mem- 
ber's death,  in  which  she  is  named  as  beneficiary  and  desig- 
nated as  wife  of  said  deceased  member. 

Appellant  Josephine  P.  Miller  claimed  the  fund  by  vir- 
tue of  a  certificate  in  which  she  was  named  as  beneficiary, 
*s  daughter,  which  she  alleges  was  never  fully  revoked  and 
further,,  that  the  name  and  designation  was  never  legally 
changed.  And  appellants  jointly  claim  that  in  case  it  be 
found  for  any  reason  that  appellant  Josephine  P.  Miller  is 
not  entitled  to  receive  the  whole  of  said  fund,  that  then 
they  are  each  entitled  to  receive  one-half  of  it,  for  the  rea- 
son as  they  allege,  that  the  certificate  in  which  Frederica 
E.  Prelle  is  named  as  beneficiary  is  void  because  she  was 
not  the  wife  of  the  deceased  member,  and  was  not  other- 
wise, under  the  law,  eligible  to  take  such  benefit,  and  that 
they  are  the  only  legal  heirs  of  the  deceased  member  and 
under  the  facts  iu  the  case  are  first  in  the  line  of  eligibles. 

The  Circuit  Court  decreed  that  the  fund  should  be  paid 
to  appellee  Frederica  E.  Prelle.  From  this  decree  Jose- 
phine P.  Miller  and  Lillian  B.  Adams  appeal. 
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The  deceased  member,  John  C.  Prelle  was  lawfully  mar- 
ried to  Mary  Prelle,  June  6,  1863,  with  whom  he  lived 
until  1892,  and  there  were  born  to  them  two  children,  ap- 
pellant Josephine  Prelle,  now  Josephine  P.  Miller,  and 
Chris  Prelle,  now  deceased,  father  of  appellant  Lillian  R. 
Adams;  in  September,  1886,  John  C.  Prelle  became  a  mem- 
ber of  the  Society  of  Modern  Woodmen  of  America,  and 
received  a  benefit  certificate  for  $3,000,  payable  at  his  death 
to  Mary  Prelle,  his  wife;  in  1S92  he  moved  with  his  family 
to  Terre  Haute,  Indiana,  and  engaged  in  business  with 
Frederica  E.  Miller,  at  Riley,  a  suburb  of  Terre  Haute,  and 
soon  thereafter  his  relations  with  her  became  improperly 
intimate  and  he  abandoned  his  wife  and  took  up  with 
Frederica;  in  July,  1893,  he  applied  to  the  society  for  leave 
to  have  his  daughter  Josephine  named  as  beneficiary  in- 
stead of  Mary,  his  wife;  this  application  was  duly  granted 
and  a  new  certificate  so  designating  was  issued;  he  con- 
tinued to  live  with  Frederica  at  Riley  and  at  different 
places  in  Terre  Haute,  at  Mattoon,  in  Illinois,  and  on  a 
farm  in  Richland  county,  Illinois;  his  wife  brought  suit 
against  Frederica  for  alienating  the  affections  of  her  hus- 
band and  recovered  damages,  but  the  illicit  relations  con- 
tinued; twice  in  Indiana  he  sued  his  wife  for  divorce,  but 
she  appeared  each  time  and  defeated  him,  and  in  1895  he 
again  sued  her  for  divorce  in  the  Circuit  Court  of  Coles 
County,  Illinois,  where  she  again  appeared  and  defeated 
him;  then  in  1896,  while  residing  with  Frederica  in  Mat- 
toon  in  Coles  county,  he  filed  a  bill  against  his  wife  for 
divorce  in  the  Circuit  Court  of  Peoria  County,  obtaining 
pretended  service  on  her  by  publication  based  upon  an  ab- 
solutely false  and  fraudulent  affidavit,  obtained  a  default 
and  procured  a  decree  of  divorce  by  means  of  perjury. 
Frederica  had  knowledge  of  the  substance  of  all  this,  and 
the  inference  is  almost  conclusive  that  she  was  the  perjured 
witness,  upon  whose  evidence  he  obtained  the  fraudulent 
decree,  and  almost  immediately  after  the  granting  of  the 
decree,  he  and  Frederica  went  through  the  form  of  a  mar- 
riage, at  Olney,  Illinois,  and   four  days  thereafter    he 
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caused  the  name  of  the  beneficiary  in  his  certificate  to  be 
changed  from  Josephine,  his  daughter,  to  Frederica,  des- 
ignating her  as  Frederica  E.  Prelle,  his  wife.  His  wife, 
Mary,  who  had  all  the  time  continued  to  reside  in  Terre 
Haute,  having  heard  of  the  proceedings  in  the  Peoria 
court,  appeared  in  that  court  during  the  same  term  at 
which  the  decree  was  granted,  and  moved  the  court  to 
vacate  and  set  aside  the  decree,  and  the  decree  was  there- 
upon vacated  and  set  aside;  and  in  December,  1898,  Mary 
died.  He  and  Frederica  continued  to  live  together,  until 
February  23,  1904,  when  he  committed  suicide. 

Section  42,  Laws  of  Modern  Woodmen,  provides  that 
"benefit  certificates  shall  be  made  payable  only  to  the 
family,  widow,  heirs,  blood  relations,  affianced  wife  or  per- 
sons dependent  upon  the  member,  and  to  such  others  as 

may  be  permitted  by  the  laws  of  the  State  of  Illinois. 
*    *    •    a» 

The  statute  of  Illinois  provides  that  "payments  of  death 
benefits  shall  only  be  paid  to  the  families,  heirs,  blood  re- 
lations, affianced  husband  or  affianced  wife  of,  or  persons 
dependent  upon  the  member.9' 

Section  43,  Laws  of  Modern  Woodmen,  provides  that  a 
member  in  good  standing  may  at  any  time  he  desires, 
change  the  name  of  his  beneficiary,  provided,  "that  the 
new  beneficiary,  so  named  shall  be  within  the  description 
of  beneficiaries  contained  in  section  42  hereof.  No  change 
in  the  designation  of  beneficiaries  shall  be  of  binding  force 
unless  made  in  compliance  with  this  section." 

"  Under  the  facts  of  this  case  and  the  law  of  this  State 
applicable  to  such  facts,  no  person  can  be  eligible  to  receive 
or  participate  in  the  benefit  fund,  who  did  not  bear  to  the 
deceased  member  some  one  of  the  relations  provided  for  in 
the  constitution  or  laws  of  the  society,  and  these  must  be 
within  the  scope  prescribed  or  permitted  by  the  statute  of 
the  State  wherein  the  society  was  incorporated."  Kirk- 
patrick  v.  Modern  Woodmen  of  America,  103  111.  App. 
468. 

Under  the  laws  of  the  Modern  Woodmen,  a  person  who 
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is  specifically  designated  or  named  in  a  benefit  certificate 
as  the  person  to  whom  the  fund  shall  be  payable,  must  be* 
within  some  one  of  the  eligible  classes  at  the  time  such 
person  is  so  designated.  Section  42  of  the  laws  of  the 
society  above  quoted,  provides  that  such  certificates  "shall 
be  made  payable  only  to  the  family,  widow,  heirs,  etc."  If 
the  beneficiaries  are  limited  by  the  charter  or  laws  of  the 
society  "to  certain  classes,  as  family,  relatives,  etc.,  and  the 
member  designate  some  one  not  of ^  such  classes,  the  desig- 
nation is  void."  Bacon  on  Benefit  Society  and  Life  Insur- 
ance, vol.  1,  sec.  252,  edition  of  1904.  And  section  43  of 
the  laws  of-  Modern  Woodmen  provides  with  reference  to 
change  of  beneficiaries,  that  the  new  beneficiary  so  named 
shall  be  within  the  eligible  classes,  and  that  "no  change  in 
the  designation  shall  be  of  binding  force  unless  made  in 
compliance  with  this  section." 

Not  only  must  the  person  designated  or  named  as  bene- 
ficiary be  in  some  one  of  the  eligible  classes  at  the  time  of 
such  designation,  but  under  the  law  of  this  State  he  must 
also  be  within  such  classes  at  the  time  of  the  death  of  the 
member,  under  whose  certificate  he  claims  the  fund.  Our 
statute  provides  that  "payment  of  death  benefits  shall  only 
be  paid  to  the  families,  heirs,"  etc.,  of  the  member.  Kirk- 
patrick  v.  Modern  Woodmen,  supra,  page  474;  Bacon  on 
Benefit  Society  and  Life  Insurance,  section  253,  page  596/ 

The  status  of  appellee,  Fred  erica  E.  Prelle,  with  refer- 
ence to  her  eligibility  as  a  beneficiary  of  the  deceased  mem- 
ber, John  C.  Prelle,  is  of  controlling  importance  here.  Her 
relations  with  him  in  the  beginning  were  clearly  meretri- 
cious and  not  matrimonial.  At  that  time  he  had  a  living 
wife  from  whom  he  waa  not  divorced,  and  she  knew  it. 
The  decree  of  the  Circuit  Court  of  Peoria  County  was  ab- 
solutely void  as  to  both  John  C.  Prelle  and  Frederica  E. 
Prelle  and  was  duly  vacated  and  annulled  by  the  court  and 
this  being  so,  it  follows  that  the  pretended  marriage  at  01- 
ney  in  1896  was  also  absolutely  void;  not  only  voidable  but 
void.  This  is  so  elementary  that  no  authority  need  be 
cited.     In  fact,  as  we  understand  the  brief  of  counsel  for 
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appellee,  he  admits  this  to  be  true,  and  does  not  claim  that 
Frederica  was  the  wife  of  the  member  by  virtue  of  the 
pretended  marriage,  or  in  any  other  way,  during  the  life- 
time of  Mary,  the  lawful  wife.  Now,  Mary  did  not  die 
until  the  year  1898,  and  Frederica  was  named  in  the  certifi- 
cate as  beneficiary  and  designated  therein  as  wife,  on  May 
27,  1 896,  and  it  is  not  now  contended  that  she  was  his  wife 
at  that  time.  This  is  sufficient  to  exclude  her,  for  the  law 
of  the  society  requires  as  stated  above,  that  the  new  bene- 
ficiary so  named  "must  be  eligible  at  the  time  of  being 
named."  She  has  not  at  any  time  claimed  to  be  within  any 
of  the  classes  of  eligibles,  otherwise  than  as  she  has 
claimed  to  be  the  wife  of  the  member  nor  could  she,  for  a 
woman  living  with  a  man  as  his  concubine,  or  mistress,  or 
paramour,  is  not  a  member  of  his  family  within  the  mean- 
ing of  the  laws  of  the  Society  and  the  statute  of  the  State. 
Keener  v.  A.  O.  U.  W.,  38  Mo.  App.  543.  Nor  was  she  a 
"dependent"  person  within  the  meaning  of  the  laws  of  the 
Society  and  of  the  statute.  "In  order  to  entitle  her  to  be 
a  beneficiary,  as  a  dependent  person,  she  must  have  been 
dependent  in  the  statutory  sense,  at  the  time  she  was  desig- 
nated as  such  in  the  certificate,"  and  this  she  was  not,  "for 
at  thetime  the  certificate  was  made  payable  to  her  *  *  * 
she  knowingly  maintained  illicit  relations  with  him."  A. 
O.  U.  W.  v.  Riebling,  91  Mo.  App.  545. 

Counsel  for  appellee  insist  that  the  facts  that  these  par- 
ties had  procured  a  marriage  ceremony  to  be  performed, 
and  that  they  continued  to  live  together  after  they  had 
knowledge  that  the  divorce  decree  had  been  vacated  and 
annulled,  and  after  the  death  of  Mary,  the  lawful  wife,  and 
that  they  acted  as  husband  and  wife  towards  each  other 
and  before  their  neighbors  and  that  he  mentioned  her  in  his 
will  as  his  wife,  evidenced  a  common  Jaw  marriage,  and  to 
support  this  contention  he  relies  upon  Robinson  v.  Ru- 
precht,  191  111.  424.  If  we  assume  this  position  to  be 
established,  it  would  not  avail  appellee  here,  for  such  com- 
mon law  marriage  could  not  have  effect  at  any  date  prior 
to  the  death  of  Mary,  the  lawful  wife,  and  as  above  noted 
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Frederica  was  named  and  designated  as  beneficiary  long 
prior  to  that  time.  Upon  this  designation  her  claim  mast 
rest,  and  this  was  void. 

We  hold  that  the  marital  status  of  Frederica,  after  the 
death  of  Mary,  the  lawful  wife,  is  not  material  in  this  case 
and  need  not  be  determined,  but  if  it  were  deemed  material 
to  determine  it,  we  think  it  clearly  distinguishable  from  the 
Eobinson-Ruprecht  case,  supra,  relied  upon  by  counsel. 
That  was  an  extreme  case  in  which  the  rights  of  innocent 
children  were  at  stake,  and  where  at  the  time  the  marriage 
ceremony  was  performed  the  woman  (mother  of  the  chil- 
dren) was  wholly  innocent  of  guilty  knowledge  as  to 
the  man's  disability,  and,  as  the  court  is  careful  to  empha- 
size, "  in  good  faith  believed  she  had  full  right  to  enter  into 
the  marriage  relation." 

In  the  case  at  bar,  the  relations  of  both  the  parties  were 
not  only  meretricious  in  law  but  in  intent,  in  inception,  and 
at  every  stage,  from  the  day  they  met  until  the  man  died, 
they  both  had  full  guilty  knowledge. 

On  account  of  the  fraud  and  guilty  knowledge,  if  not 
actual  participation  therein  on  her  part,  in  procuring  the 
void  decree  for  divorce  from  Mary,  Frederica  cannot  now 
make  the  void  marriage  ceremony  entered  into  in  pursuance 
■of  the  wicked  purpose  which  actuated  the  perpetration 
of  that  fraud,  a  basis  for  claiming  that  thereupon  there  was 
nothing  wanting  but  for  Mary  to  die,  and  a  continuation  in 
sin  on  their  part,  to  purge  this  meretricious  alliance  and 
make  it  holy  matrimony,  to  the  end  that  Frederica  can 
have  the  money  that  otherwise  under  the  law,  would  be  due 
to  an  innocent  person  or  persons  of  one  of  the  classes  for 
whose  benefit  appellee's  Society  was  organized  and  is  main- 
tained. The  ordinary  rule  is :  Where  a  man,  at  the  time 
of  a  marriage,  has  a  wife  living  and  undivorced,  the  subse- 
quent death  of  such  wife  will  not  legalize  the  second 
marriage.  Schmisseur  v.  Beatrie,  147  111.  210.  And  in 
such  case  the  second  marriage  "  will  be  null  and  void,  with- 
out any  decree  so  declaring  it.  Its  invalidity  may  be  shown 
in  any  court,  either  in  the  lifetime  of  the  parties  or  after 
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their  death,  in  any  case  where  it  may  be  drawn  in  ques- 
tion."   Cartwright  v.  McGown,  121  III  388. 

In  the  case  at  bar,  all  the  actions  of  the  parties  in  de- 
meaning themselves  towards  ea6h  other  in  the  neighbor- 
hood where  they  lived  and  before  the  public,  as  husband 
and  wife,  and  all  the  public  repute,  from  May  23, 1896,  the 
day  of  the  fraudulent  and  void  marriage,  until  February  22, 
1904,  the  day  Prelle  ended  his  life  by  suicide,  were  based 
upon  this  void  marriage,  with  a  full  knowledge  in  both 
parties  from  the  first  that  such  marriage  was  not  only  void, 
but  fraudulent  in  intent,  in  its  inception  and  consummation, 
and  with  full  knowledge  that  this  was  not  known  to  the 
public  in  the  neighborhood  or  state  where  they  lived  during 
all  this  time.  This  was  not  the  case  in  Robinson  v.  Ru- 
precht,  supra,  upon  which  counsel  for  appellee- relies,  and 
further,  on  two  occasions  after  the  decree  had  been  set 
aside  and  after  Prelle's  lawful  wife  had  died,  on  being  told 
by  his  daughter  who  knew  the  facts,  that  his  marriage  with 
Frederica  was  not  legal,  he  said  that  he  would  not  marry 
the  old  woman  again;  that  if  he  married  again  he  would 
marry  a  young  woman.  No  change  of  any  kind  in  their 
relations  towards  each  other  or  in  their  conduct  towards 
each  other,  in  private  or  in  public,  took  place  after  the 
removal  of  the  impediment  by  the  death  of  Mary.  As  was 
said  in  Cartwright  v.  McGown,  supra:  "If  *  *  he  desired 
to  change  his  connection  with  her  into  that  of  marriage 
(after  the  impediment  was  removed),  it  was  an  easy  matter 
for  him  to  have  had  solemnized  a  legal  marriage,  or  for  the 
parties  in  some  public  manner  to  have  indicated  an  inten- 
tion to  (then)  enter  into  that  relation."  And  as  was  further 
said  in  that  case,  we  may  under  the  facts  here  well  say : — 
"  It  may  be  said  that  the  holding  of  her  out  to  the  world  as 
his  wife,  showed  a  desire  to  change  his  connection  with  her 
to  that  of  marriage.  But  little  importance  can  be  attached 
to  this  circumstance,  when  considered  in  connection  with 
the  other  facts  of  the  case.  A  concubine  is  often  held  out 
to  the  world  as  a  wife,  to  conceal  an  illicit  cohabitation  and 
prevent  a  criminal  prosecution.    And  in  addition  to  this, 
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if  he  desired  to  change  his  former  connection,  there  was  an 
easy  way  open  to  him.  The  holding  of  her  out  as  his  wife 
before  the  divorce  (death  of  Mary),  was  a  fraud  and  a  de- 
ception, and  if  he  would  'attempt  to  deceive  the  public  by 
creating  false  appearances  prior  to  the  divorce  (death),  why 
may  not  his  subsequent  acts  also  have  been  equally  decep- 
tive and  fallacious ? "  And  it  is  held:  "  Where  a  marriage 
was  void  when  entered  into  because  the  husband  had 
another  wife  living,  cohabitation  and  repute,  after  the 
former  wife  had  procured  a  divorce  (or  died),  cannot  give 
rise  to  a  common  law  marriage  where  they  were  the  result 
of  the  void  marriage,  since  they  were  meretricious  in  their 
inception  and  cannot  be  rendered  matrimonial  by  the  sub- 
sequent divorce"  (death). 

We  hold  that  appellee,  Frederica  E.  Prelle,  was  not  the 
wife  of  the  deceased  member  John  C.  Prelle,  at  the  time 
she  was  named  and  designated  as  beneficiary,  nor  at  any 
time;  and  that  she  is  not  entitled  to  the  fund  in  question 
or  any  part  thereof. 

Where  one  eligible  to  take  as  beneficiary  has  been 
duly  named  and  designated  as  such,  in  the  member's  bene* 
fit  certificate,  and  the  evidence  clearly  proves  that  such 
designation  was  duly  revoked  without  intent  on  the 
part  of  the  member  specifically  to  name  and  designate 
another,  then  the  same  rule  applies  as  under  the  facts  and 
law  of  the  particular  case,  would  be  applied  where  the 
member  had  in  the  first  instance  failed  specifically  to  name 
and  designate  a  beneficiary,  and  if  that  were  true,  in  this 
case,  then  the  fund  would  go  to  appellants  in  equal  parts, 
they  being  equal  and  only  heirs  of  the  deceased  member, 
and  next  in  line  of  the  eligibles.  Bat  such  is  not  the  case 
here. 

On  the  13th  day  of  July,  1893,  appellant,  Josephine  P. 
Miller,  the  daughter  of  John  C.  Prelle,  the  deceased  mem- 
ber, was  duly  named  and  designated  in  his  benefit  certificate 
as  the  beneficiary  to  whom  the  payment  should  be  made. 
The  attempted  change  of  the  name  of  beneficiary  from  Jo- 
sephine P.  Miller  to  Frederica  E.  Prelle  was  Absolutely  void 
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because  Frederica  was,  under  the  laws  of  the  society  and  of 
the  State,  ineligible  to  take  such  benefit,  and  it  is  well  set- 
tled that  the  law  in  a  case  like  this  now  is,  that  if  for  any 
reason  the  change  of  beneficiaries  is  invalid,  the  rights  of  a 
beneficiary  whose  designation  was  valid  at  the  time  of  the 
attempted  change,  remain  in  full  force.  Bacon  on  Benefit 
Societies  and  Life  Insurance,  sec.  310c,  vol.  1  (edition  of 
1904),  and  authorities  cited  in  note.  To  which  we  add : 
Smith  v.  Boston  and  Maine  Railroad  Relief  Assn.,  168  Mass. 
213;  Di  Messiah  v.  Gem,  30  N.  Y.  Supp.  824;  Pulitzer  r. 
National  Life  Assn.,  53  N.  Y.  Supp.  94. 

We  find  that  upon  the  facts  and  law  of  this  case,  appel- 
lant Josephine  P.  Miller  is  entitled  to  receive  the  whole  of 
the  fund  in  question.  The  decree  of  the  Circuit  Court  is 
reversed  and  the  cause  is  remanded  with  directions  to  that 
court  to  enter  a  decree  finding  that  said  Josephine  P. 
Miller  is  the  legal  beneficiary  of  all  of  said  fund,  and  en- 
titled to  receive  the  same,  and  ordering  and  directing  that 
it  be  paid  to  her. 

Reversed  and  remanded  with  directions. 


Joseph  Taylor  Goal  Company  v.  William  Dawes. 

1.  Vkbdict — when  not  disturbed.  Where  a  verdict  is  not  so  mani- 
festly against  the  weight  of  the  evidence  an  to  make  it  apparent  to  the 
court  that  it  was  not  the  result  of  the  impartial  and  honest  judgment  of 
the  jury,  it  will  not  be  set  aside  on  appeal. 

2.  Assumed  bisk— when  doctrine  of,  has  no  application.  The  doc- 
trine of  assumed  risk  has  no  application  where  a  wilful  violation  by 
the  master  of  a  statutory  obligation  is  charged. 

3.  Negligence— when  proof  of  collateral  acts  of,  competent  Proof 
of  other, acts  or  instances  of  misconduct  or  default  than  that  charged 
in  the  declaration  is  sometimes  competent  for  l,he  purpose  of  showing 
the  intent,  guilty  knowledge  or  other  state  of  mind,  but  not  for  the 
purpose  of  establishing  the  particular  negligence  charged  in  the  case. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  R.  D.  W.  Holder,  Judge,  presid- 
ing. Heard  in  this  court  at  the  February  term,  1905.  Affirmed.  Opin- 
ion filed  September  8,  1905. 
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Louden  &  Crow,  for  appellant. 
M.  W.  Schaefer,  for  appellee. 

Mr.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  case  by  appellee  against  appellant 
in  the  Circuit  Court  of  St.  Clair  County,  to  recover  for  a 
personal  injury  sustained  by  appellee  while  in  the  service 
of  appellant,  as  a  coal  miner  in  appellant's  mine.  Trial  by 
jury.  Verdict  and  judgment  in  favor  of  appellee  for 
$3,500. 

The  declaration,  as  disclosed  by  appellant's  statement,  is 
as  follows :  '*  The  declaration  consists  of  three  counts. 
The  first  count  charging  the  violation  of  the  statute  in  low- 
ering the  cage  at  a  greater  rate  of  speed  than  six  hundred 
feet  per  minute.  The  second  count  charges  common  law 
negligence  in  lowering  the  cage  at  such  a  careless,  negli- 
gent and  immoderate  rate  of  speed  that  there  was  a  slack 
rope,  and  by  reason  of  the  slack  rope  the  safety  catches 
with  which  the  cage  was  then  and  there  provided  pro- 
truded and  got  into  the  slides  in  the  shaft  and  one  of  the 
catches  was  broken,  causing  the  cage  to  turn  over  and  to 
be  lodged  in  the  shaft,  crushing  the  plaintiff  between  the 
side  of  the  shaft  and  the  side  of  the  cage  breaking  his  leg 
and  otherwise  greatly  injuring  and  bruising  his  hips.  The 
third  count  charges  that  the  engineer  in  charge  of  the  en- 
gine lowered  the  said  cage  at  such  a  wilful,  reckless  and 
wanton  rate  of  speed  that  there  was  slack  rope,  and  by  rea- 
son of  the  slack  rope  the  safety  catches  with  which  the 
said  cage  was  then  and  there  provided  protruded  and  got 
into  the  slides  in  the  shaft  and  one  of  the  safety  catches 
was  broken,  causing  the  cage  to  turn  over  in  the  shaft  and 
become  lodged  therein,  crushing  the  plaintiff,  etc.,  laying 
the  damages  at  five  thousand  dollars." 

"  The  general  issue  was  filed  to  the  whole  declaration, 
and  upon  the  issues  thus  formed  a  trial  was  had  before  the 
jury." 

The  only  errors  noticed  or  pointed  out  in  the  appellant's 
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brief  and  argument  are :  "  The  verdict  is  against  the  law 
and  the  evidence; "  the  court  admitted  improper  evidence 
on  behalf  of  appellee  and  the  court  refused  to  give  proper 
instructions  asked  on  behalf  of  appellant.  These  embrace 
all  the  questions  we  may  properly  consider  in  this  case. 
No  authority  need  be  cited  in  support  of  the  rule  that  a 
<fc  failure  to  point  out  supposed  errors  in  appellant's  brief  is 
a  waiver  of  ail  not  so  pointed  out." 

Under  the  assignment  that  the  verdict  is  against  the  law 
and  the  evidence,  counsel  insist  that  there  is  no  evidence 
tending  to  prove  appellee's  case  as  laid  in  any  count  of  his 
declaration,  and  that  therefore  the  court  erred  in  refusing 
to  direct  a  verdict  in  favor  of  appellant.  From  an  inspec- 
tion of  the  record  we  are  of  opinion  this  position  is  not 
well  taken. 

Under  this  assignment  counsel  further  insist  that  if  there 
be  found  some  evidence  in  the  record  tending  to  prove  ap- 
pellee's case,  the  preponderance  is  not  in  his  favor,  that  the 
verdict  is  against  the  weight  of  the  evidence  and  that  the 
court  erred  in  refusing  to  set  the  verdict  aside  and  grant  a 
new  trial,  for  that  reason. 

It  is  only  where  the  verdict  is  so  manifestly  against  the 
weight  of  the  evidence  as  to  make  it  apparent  to  the  court 
that  the  verdict  was  not  the  result  of  the  impartial  and 
honest  judgment  of  the  jury,  but  that  it  must  have  resulted 
from  mistake,  partiality,  prejudice,  or  some  improper  mo- 
tive or  condition,  that  a  trial  court  is  warranted  in  setting 
aside  the  verdict  and  awarding  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  weight  of  the  evidence.  St. 
Louis  National  Stock  Yards  v.  Godfrey,  101  III.  App.  40. 
It  does  not  appear  to  us  that  the  state  of  the  evidence  here 
is  such  as  to  bring  this  case  within  the  rule. 

We  deem  it  proper  to  note  at  this  point,  that  no  claim  is 
made  that  appellee  was  not  in  the  full  exercise  of  due  care 
and  caution  for  his  own  safety,  and  that  the  record  discloses 
no  grounds  for  such  claim. 

We  also  note  that  neither  the  application  of  the  fellow- 
servant  rule  nor  of  the  doctrine  of  assumed  risk  is  suggested 
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or  discussed,  and  in  our  opinion  the  state  of  the  record  does 
not  call  for  the  application  of  either,  here.  As  to  the  first 
count  of  the  declaration  it  is  clear  that  the  fellow-servant 
rule  is  not  involved,  because  a  wilful  violation  of  the  stat- 
ute as  in  that  count  charged,  within  the  meaning  of  the 
statute,  is  the  act  of  the  master  and  not  that  of  a  co-serv- 
ant; and  that  the  doctrine  of  assumed  risk  is  not  involved 
because  the  wrongful  or  negligent  acts  of  the  master  are 
not  among  the  risks  assumed  by  the  servant,  except  under 
a  particular  state  of  case  which  does  not  appear  here. 

That  the  wilful  violation  of  the  statute  as  charged  in  this 
case  must  be  deemed  the  act  of  the  master  follows  the  well- 
established  rule,  that  "  the  master  cannot  delegate  to  an- 
other the  performance  of  a  duty  which  the  law  imposes  on 
the  master."  If  the  master  authorizes  or  knowingly  per- 
mits another  'to  perform  such  duty  the  one  so  acting  is  a 
vice-principal  (vice-master),  with  respect  to  the  perform- 
ance of  that  duty  and  the  power  and  duty  to  exercise 
the  will  of  the  principal  (the  master)  with  respect  thereto, 
is  for  the  time  being  vested  in  him;  and  the  will  he  exer- 
cises or  fails  to  exercise  with  respect  to  that  duty  is  the  will 
of  the  master,  wherever  the  interests  of  third  parties  are 
involved.  For  the  purpose  of  analyzing  this  feature  of  this 
case,  we  may  postulate  the  engineer  to  whom  alone  was 
intrusted  the  performance  of  the  duty  and  in  whom  alone 
vested  the  power  to  regulate  and  control  the  speed  of  the 
cage,  as  the  master,— as  appellant. 

This  view  is  in  full  harmony  with  the  general  application 
of  the  vice-principal  doctrine  as  applied  in  this  class  of 
cases.  Any  other  view  would  require  that  the  master  in 
his  own  individual  person  must  be  present  at  the  time  and 
participate  in  the  act,  or  have  knowledge  that  the  stat- 
ute is  about  to  be  violated  and  exercise  his  will  in  further- 
ance thereof.  Or  in  case  the  master  be  a  corporation,  as  is 
the  case  here,  then  the  incorporators,  en  masse,  or  at  least 
some  other  representative  of  them  or  of  the  corporation  than 
the  one  to  whom  the  duty  is  specially  intrusted  and  in  whose 
hands  alone  is  placed  the  power  to  perform  or  omit  to 
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perform  the  imposed  duty,  must  be  present  and  participate 
in  the  act,  or  have  knowledge  and  exercise  a  will  in  fur- 
therance thereof.  This  would  render  most  provisions  of 
the  statute  utterly  unavailing. 

The  statutory  limit  of  speed  at  which  cages  may  be  low- 
ered and  raised  is  a  comparatively  slow  and  reasonably  safe 
rate  of  speed.  The  prevailing  practice  on  the  part  of  hoist- 
ing engineers  of  greatly  exceeding  this  rate  and  the  danger 
to  the  miners  incident  thereto,  prior  to  the  passage  of  this 
act,  and  a  purpose  to  lessen  this  danger,  to  minimize  it, 
moved  the  legislature  to  pass  the  law.  In  the  light  of  the 
history  of  cage  disasters  in  the  mines  of  this  State  can 
clearly  be  seen  the  necessity  for,  and  the  wisdom  of  this 
legislation,  and  it  should  receive  at  the  hands  of  the  courts 
such  interpretation  as  will  make  it  effective,  if  that  can  be, 
and  be  consistent  with  established  rules  of  law. 

Counsel  for  appellee  cites  Himrod  Coal  Co.  v.  Schroath, 
91  111.  App.  234,  and  Kellyville  Coal  Co.  v.  Hill,  87  III. 
App.  424,  and  we  think  misapprehends  their  meaning,  much 
to  his  own  disadvantage.  Neither  of  these  cases  militate 
against  the  view  of  the  law  we  herein  hold,  as  above  ex- 
pressed. In  the  Himrod  case  the  mine  examiner,  to  whom 
had  been  intrusted  the  duty  of  examining  the  mine,  did 
make  and  report  the  examination  required  by  the  statute. 
The  most  that  can  be  claimed  in  that  case  is  that  the  evi- 
dence tended  to  prove  some  negligence  on  his  part  in  con- 
nection with  the  making  of  the  examination.  The  mine 
was  examined,  and  mere  negligence  in  some  details  of  the 
performance  of  that  duty  would  not  be  "  a  wilful  failure 
to  have  the  mine  examined,"  and  that  is  all  the  court  holds 
in  that  case  and  we  think  all  it  meant  to  say.  If  the  ex- 
aminer had  consciously  omitted  to  examine  the  mine  at  all, 
when  he  was  free  to  do  so,  or  had  purposely  made  a  mere 
pretense  of  doing  so,  and  had  not  in  good  faith  examined 
it,  a  very  different  case  would  have  been  presented.  In  the 
Kellyville  case  the  undisputed  evidence  was  that  the  mine 
examiner  made  a  "  thorough  "  examination  of  the  mine. 
The  court  in  that  case  holds  no  more  than  that  a  mere  mis- 
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take  on  the  part  of  a  duly  authorized  examiner  who  did  in 
fact  actually  examine  the  mine  or  mere  negligence  on  his 
part,  in  some  respect  in  connection  with  the  performance 
of  that  duty,  does  not  constitute  a  wilful  failure  to  have 
the  mine  examined..  The  same  rule  is  applied  in  both  these 
cases,  so  far  as  the  "  wilful  violation  of  the  statute  "  fea- 
ture is  involved,  as  would  be  applied  where  the  owner  of  a 
mine  is  himself  a  "  duly  authorized  mine  examiner,"  and 
examines  his  own  mine.  In  such  case  no  one  would  claim 
that  mere  mistake  as  to  some  of  the  conditions,  or  mere  neg- 
ligence in  some  detail  of  the  examination,  would  consti- 
tute a  wilful  violation  of  the  statute.  To  the  same  effect 
is  New  Virginia  Coal  Co.  v.  Gow^r,  119  111.  App.  1.  There 
the  undisputed  evidence  proves  that  the  examination  re- 
quired by  law  was  actually  made  by  a  duly  qualified  ex- 
aminer intrusted  by  the  mine  operator  to  the  performance 
of .  that  duty.  If  all  that  was  claimed  by  appellee  in 
that  case  be  conceded,  it  only  proves  an  imperfect  per- 
formance of  the  duty,  resulting  from  probable  negligence. 
There  was  no  evidence  in  that  case  of  wilful  failure  on  the 
part  of  the  examiner  to  perform  any  of  the  duties  imposed 
by  law. 

As  to  the  second  and  third  counts  of  the  declaration,  it 
is  clear  that  appellee  and  the  hoisting  engineer  were  not 
fellow-servants  per  se.  If  the  question  be  an  open  one  at 
all,  the  most  that  can  be  claimed  is  that  it  was  a  question 
of  fact  for  the  jury.  The  case  of  Spring  Valley  Coal  Co. . 
v.  Patting,  210  111.  842,  is  the  last  expression  of  our  Su- 
preme Court  as  to  the  fellow-servant  rule  in  a  case  closely 
analogous  to  the  case  at  bar.  There  the  question  of  the 
relation  of  the  appellee,  a  miner,  to  the  hoisting  engineer 
of  the  appellant,  the  mine  operator,  was  directly  in  issue 
and  under  consideration.  The  court  says :  "The  duties  of 
the  engineer  were  to  operate,  by  means  of  the  engines  un- 
der his  control,  the  moving  of  the  cage  up  and  down  the 
shaft  upon  which  the  men  were  carried  to  and  from  their 
work  in  the  mine,  and  to  control  the  brake  which  regulated 
the  speed  of  the  cage  as  it  ascended  and  descended  in  the 
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shaft,  while  the  duty  of  appellee  was  to  mine  coal  in  the 
mine.  The  duties  of  the  two  men  never  brought  them  to- 
gether in  the  discharge  of  their  respective  duties.  Indeed, 
their  duties  were  as  disconnected  as  if  they  were  employed 
by  different  masters  and  performed  their  labors  in  places 
having  no  connection  whatever  with  each  other.  The  respec- 
tive duties  of  the  appellee  and  the  engineer  did  not  bring 
them  into  association  with  each  other,  and  did  not  in  any 
manner  require  them  to  act  or  co-operate  with  each  other. 
Id  view  of  their  duties  and  relations  to  each  other,  within 
the  rule  announced  in  this  State,  the  facts  being  undisputed, 
we  think  the  court  properly  refused  to  submit  to  the  jury 
the  question  whether  or  not  the  relation  of  fellow-servant 
existed  between  them."  Here  the  court  held  as  a  matter 
of  law,  that  the  miner  in  the  cage  and  the  engineer  at  the 
"hoist"  were  not  fellow-servants. 

The  question  of  assumed  risk  in  the  case  at  «bar,  is  de- 
pendent upon  the  relation  of  the  two  servants  to  each 
other.  As  they  were  not  per  86  fellow-servants,  there  was 
not  prima  facie,  any  assumption  on  the  part  of  appellee  of 
the  risks  incident  to  the  wilful,  wanton,  or  negligent  acts 
of  the  engineer;  and  as  these  two  questions  are  in  no  man- 
ner involved  in  any  question  raised  upon  the  record,  except 
in  the  ruling  of  the  trial  court  refusing  to  direct  a  verdict 
in  favor  of  appellant,  we  may  here  dismiss  them  from 
further  consideration. 

We  are  of  opinion  that  the  evidence  and  reasonable  in- 
ferences deducible  therefrom  sufficiently  prove  that  the 
cage  was  in  fact  lowered  at  a  rate  of  speed  in  excess  of  600 
feet  per  minute  on  the  occasion  of  appellee's  injury,  and 
that  his  injury  was  caused  thereby.  The  declaration 
charges  in  the  first  count  that  this  was  in  wilful  violation 
of  the  statute,  in  the  second  count  that  it  was  negligently 
done,  and  in  the  third  count  that  it  was  wantonly  done. 

The  word  "wilful,"  as  used  in  the  statute  under  considera- 
tion, means,  the  intentional  doing  of  the  prohibited  act,  or 
the  conscious  omission  to  do  the  prescribed  act,  there  being 
present  no  impelling  or  restraining  force  or  condition  suf- 
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ficient  to  overpower  the  will  of  the  party  upon  whom  the 
duty  is  imposed.  "Negligently  done,"  for  the  purposes  of 
this  case,  may  be  defined  as  being  done  without  reasonable 
care  as  to  consequences  with  respect  to  the  safety  of  others, 
and  "wantonly  done,"  may  be  defined  as  being  recklessly 
done,  without  any  care  as  to  consequences  with  respect  to 
the  safety  of  others. 

If  the  cage  by  accident  or  otherwise,  without  fault  or 
negligence,  descended  at  a  prohibited  rate  of  speed  or  at 
an  immoderate  and  dangerous  rate  of  speed,  there  would 
be  no  liability.  To  sustain  appellee's  case  it  was  necessary 
for  him  to  establish  the  character  of  the  act  as  either  wil- 
ful, wanton  or  negligent.  This  involved,  at  least  to  some 
extent,  the  intent  or  motive  under  which  the  engineer 
acted  and  the  state  of  mind  accompanying  his  action  with 
respect  to  the  operation  of  the  cage,  for  under  the  facts  of 
this  case  these  are  imputable  to  appellant;  and  for  the  pur- 
pose of  proving  the  requisite  intent,  motive,  or  state  of 
mind,  the  same  evidence  was  relevant  and  proper  as  would 
have  been  if  the  engiueer  had  himself  been  the  defendant, 
except  admissions  and  statements  made  by  him  not  part  of 
the  res  gestcB. 

While  the  character  of  the  act  may  sometimes  be  in- 
ferred from  the  act  itself,  and  may  often  be  proved  by  the 
manner  of  its  doing,  or  by  the  facts  and  circumstances 
under  which  it  was  done,  it  is  not  always  so. 

During  the  progress  of  the  trial,  after  appellee  had  pro- 
duced evidence  of  the  excessive  speed  at  which  the  cage 
was  lowered,  he  placed  other  witnesses,  nineteen  in  all,  on 
the  stand  and  proved  by  them,  that  on  many  previous  oc- 
casions this  same  engineer  had  lowered  this  same  cage  with 
the  men  in  it,  at  such  rates  of  speed  as  to  descend  200  feet 
in  periods  of  time  ranging  from  six  to  twelve  seconds. 
This  evidence  was  admitted  over  the  objections  of  appel- 
lant, and  they  have  assigned  its  admission  as  error.  They 
invoke  the  general  rule,  that  other  acts  or  instances  of 
misconduct  or  default  cannot  be  admitted  in  evidence  for 
the  purpose  of  proving  the  acts,  misconduct  or  default  upon 
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which  the  suit  is  based.  This  is  a  rule  of  universal  appli- 
cation as  to  proof  of  the  mere  act,  but  where  it  is  necessary 
to  prove  purpose,  intent,  guilty  knowledge  or  any  other 
state  of  mind  in  order  to  give  to  the  mere  act,  actionable 
character,  then  the  rule  is  otherwise.  In  such  case  while 
the  other  acts  cannot  be  admitted  to  prove  the  commission 
of  the  act  upon  which  the  suit  is  based,  they  are  admissible . 
for  the  purpose  of  proving  the  state  of  mind  necessary  to 
give  to  the  act  upon  which  the  suit  is  based,  actionable 
character.  This  rule  is  now  of  as  universal  application  as 
the  other.  It  is  laid  down  by  all  text  writers  and  recog- 
nized by  all  courts. 

We  quote  excerpts  from  Elliott  on  Evidence,  Vol.  1, 162. 
"To  prove  purpose,  intent,  knowledge,  or  other  mental 
state  is  a  task  of  difficulty  *  *  *  but  this  is  a  mystery 
which  modern  jurisprudence  by  the  use  of  reason  under- 
takes to  unravel.  It  demands,  however,  from  the  nature 
of  the  problem,  a  certain  relaxation  of  the  usual  rules  of 
evidence.  Unless  the  person  whose  mental  state  is  involved 
admits  its  existence  (as  alleged),  the  fact  of  such  mental 
state  can  be  established  *  *  *  by  proof  of  *  *  * 
conduct  *  *  *  .  It  naturally  follows  that  such  proof 
will  frequently  be  found  in  the  doing  of  an  act  at  another 
time  similar  to  the  one  as  to  which  the  issue  is  raised  in  the 
case  on  trial.  That  such  proof  would  come  within  the 
scope  of  the  rule  against  admitting  res  inter  alios  actce^  does 
not  affect  the  validity  of  the  reasoning  under  which  it  is 
received." 

While  there  is  no  presumption  that  one  did  an  unlawful 
or  improper  act,  charged  against  him,  yet  when  the  doing 
of  the  act  has  been  proved,  then  unless  the  circumstances 
of  the  particular  case  warrant  some  inference  to  the  con- 
trary, some  presumption  arises  that  the  person  acted  inten- 
tionally or  consciously;  and  this  presumption  is  greatly 
strengthened  by  proof  that  such  person  at  other  times  had 
done  the  same  act  under  the  same  or  similar  circumstances. 
We  are  of  opinion  the  trial  court  did  not  err  in  admitting 
the  evidence  complained  of. 
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Counsel  complain  of  the  action  of  the  court  in  refusing 
two  instructions  asked  on  behalf  of  appellant.  One  of 
these  was  an  instruction  directing  the  jury  to  disregard  all 
the  testimony  as  to  the  speed  of  lowering  the  cage  at  times 
previous  to  the  injury  of  appellee.  We  have  sufficiently 
discussed  this  feature  of  the  case.  The  other  directed  the 
jury  to  disregard  all  allegations  of  negligence  in  the  first 
count  of  the  declaration.  While  the  court  refused  to  give 
this  instruction,  it  gave  the  following :  "  The  court  in- 
structs you,  as  matter  of  law,  that  before  you  find  defendant 
guilty  under  the  first  count  of  the  declaration,  you  must 
believe  from  the  greater  weight  of  the  evidence,  that  the 
running  of  the  cage  in  question  was  wilfully  done  and  that 
the  speed  of  the  cage  was  the  cause  of  the  injury."  This, 
we  think,  clearly  presented  to  the  jury  their  duty  with  re- 
spect to  the  only  contested  issue  involved  in  that  count, 
and  was  sufficient. 

No  complaint  is  made  by  counsel  as  to  any  instruction 
given  on  behalf  of  appellee. 

The  record  is  without  substantial  error.  The  case  appears 
to  us  to  be  a  meritorious  one,  and  we  think  it  ought  to  be 
affirmed. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Dominic  Aimo  v.  The  People  of  the  State  of  Illinois. 

1.  Election  act— section  79  construed.  This  section,  prohibiting 
the  sale  of  intoxicating  liquors  on  election  days,  states  three  distinct 
offenses,  and  therefore  an  information  thereunder  need  not  allege  the 
selling  of  liquor  at  retail. 

2,  Election  act—41  day  '*  as  used  in,  defined.  The  word  "  day  M  as 
used  in  section  79  of  the  Election  Law,  includes  as  well  the  hours  before 
the  opening  and  after  the  closing  of  the  polls  as  those  during  which  the 
same  are  open. 

Prosecution  for  violation  of  Section  79  of  Election  Statute.  Error  to 
to  the  County  Court  of  Jackson  County;  the  Hon.  W.  F.  Ellis,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1905.  Affirmed. 
Opinion  filed  September  8,  1905. 
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McElvain  &  Glenn,  for  plaintiff  in  error. 

John  Vknable,  State's  Attorney,  for  defendant  in  error; 
James  H.  Martin,  of  counsel. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 

This  was  an  information  filed  in  the  County  Court  of 
Jackson  County,  by  the  State's  Attorney,  against  plaintiff 
in  error,  charging  him  with  a  violation  of  section  79  of  the 
Election  Statute.  Trial  by  jury.  Verdict,  guilty.  Fine 
$25  and  costs. 

The  statute  is  as  follows : 

"  Sec.  79.  No  spirituous,  malt,  vinous  or  intoxicating 
liquor  shall  be  sold  or  given  away  at  retail,  nor  shall  any 
saloon  or  bar  room,  or  place  where  such  liquor  is  sold  or 
given  away,  be  open  on  any  general  or  special  election  day 
within  one  mile  of  the  place  of  holding  an  election.  Who- 
ever violates  the  provisions  of  this  section  shall  be  fined 
in  a  sum  not  less  than  $25  nor  more  than  $100." 

The  undisputed  evidence  conclusively  establishes  the 
facts,  that  plaintiff  in  error  was  engaged  in  the  business  of 
keeping  a  saloon,  that  on  the  day  of  the  last  presidential 
election,  between  the  hours  of  seven  and  nine  o'clock  in  the 
evening,  he  had  his  saloon  open  and  was  "  doing  business," 
was  selling  intoxicatiwg  liquor  at  retail,  and  that  his  saloon 
was  within  200  feet  of  the  polling  place  at  the  Court  House. 
The  evidence  establishes  the  further  fact,  that  plaintiff  in 
error  kept  his  saloon  closed  at  all  times  during  the  day,  un- 
til after  the  polls  of  the  election  were  closed. 

Counsel  for  plaintiff  in  error  contend  that  the  informa- 
tion is  not  sufficient,  in  this,  that  it  does  not  aver  that 
plaintiff  in  error's  saloon  was  a  place  where  intoxicating 
liquors  were  sold  or  given  away  u  at  retail,"  and  therefore 
the  trial  court  should  have  quashed  the  information.  In 
this  contention  we  cannot  agree  with  counsel.  The  section 
of  the  statute  embraces  three  distinct  offenses,  and  the  por- 
tion of  the  information  disclosed  in  the  abstract  fully 
charges  one  of  them. 
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The  only  remaining  question  worthy  of  any  considera- 
tion here,  is  as  to  the  meaning  of  the  word  "day."  Counsel 
for  plaintiff  in  error  insist  that  the  word  "  day,"  as  used  in 
this  statute,  includes  only  the  hours  during  which  the  polls 
were  open,  and  that  it  does  not  include  any  part  of  the  day 
either  prior  to  the  opening  or  after  the  closing  of  the  polls. 
In  this  we  cannot  agree  with  counsel. 

"Where  a  statute  prohibits  selling,  or  keeping  open  on 
election  days,  such  prohibition  applies  to  the  whole  day  of 
twenty-four  hours,  on  which  the  election  is  held,  without 
regard  to  the  hours  of  the  day  during  which  the  polls  are 
by  law  required  to  be  kept  open."  McClain  on  Criminal 
Law,  vol.  2,  page  440,  section  1265.  In  the  following  cases 
similar  election  statutes  to  ours  have  been  construed  in  ac- 
cordance with  the  text  above  quoted:  Schuck  v.  State,  50 
Ohio  State,  493;  Commonwealth  v.  Murphy,  95  Kentucky, 
3S;  Lawrence  v.  State,  7  Texas  Court  of  Appeals,  192.  "The 
word  'day'  means  the  natural  day  of  twenty- four  hours 
commencing  and  terminating  at  midnight,  and  it  cannot 
be  understood  as  denoting  only  the  hours  during  which  the 
polls  were  open."  Janks  and  Newman  v.  State,  29  Texas 
Court  of  Appeals,  233;  Jones  v.  State,  32  Texas  Criminal 
Reports,  533.  We  find  no  text  or  case  holding  otherwise 
than  as  above  quoted. 

The  judgment  of  the  County  Court  is  affirmed. 

Affirmed. 


Cleveland,   Cincinnati,  Chicago   &  St.  Louis   Railway 
Company  v.  Augustus  M.  Sparks,  Administrator. 

1.  Ordinary  care— affirmative  proof  of,  essential  to  recovery  in 
personal  injury  action.  In  order  to  recover  damages  for  personal  in- 
juries caused  by  negligence,  the  plaintiff  must  prove  affirmatively  that 
he  was  in  the  exercise  of  ordinary  care  for  his  own  safety  at  and  prior 
to  the  injury  complained  of. 

2.  Right  of  recovery— when  question  of  law  for  court  to  determine. 
It  is  a  question  of  law  for  the  court  to  determine  whether  there  is  any 
evidence  tending  to  prove  the  material  issues  of  the  case. 
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3.  Motion  for  new  trial— what  sufficient  presentation  of,  to  pre- 
serve cause  for  review.  The  filing  of  a  written  motion  for  a  new  trial, 
coupled  with  the  fact  that  the  court  read  the  same  and  took  th«  motion 
under  advisement,  is  a  sufficient  presentation  of  a  motion  for  a  new  trial 
to  preserve  the  points  urged  for  review. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Madison  County;  the  Hon.  Charles  T. 
Moore,  Judge,  presiding.  Heard  in  this  court  at  the  February  term, 
1904.  Reversed,  with  finding  of  facts.  Opinion  filed  March  7,  1905. 
Rehearing  denied  August  24,  1905. 

George  F.  MoNulty,  for  appellant. 

Burton  &  Wheeler,  for  appellee. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

Appellee's  intestate,  Franklin  A.  Sparks,  was  struck  by 
a  north-bound  passenger  train  on  appellant's  railroad,  at  a 
highway  crossing  near  the  station  of  l^ameoki,  in  Madison 
county,  about  twelve  o'clock  on  the  night  of  July  22, 1902. 
Nameoki  is  a  small  unincorporated  village  through  or  just 
west  of  which  three  railroads  pass.  The  tracks  of  the  three 
railroads  are  parallel  and  run  in  a  northeasterly  and  south- 
westerly direction.  At  the  point  where  the  collision  oc- 
curred a  highway  known  as  the  Alton  and  St.  Louis  road 
crosses  the  tracks  of  the  three  railroads  mentioned  at  an 
angle  of  sixty  or  seventy-five  degrees.  The  railroad  named 
in  order  from  west  to  east  are,  the  Chicago  &  Alton,  the 
Big  Four  (appellant's),  and  the  Wabash.  The  tracks  of 
the  Chicago  &  Alton  and  Big  Four  were  used  as  a  double 
track  by  these  two  roads  and  the  Burlington;  all  trains 
south  bound  using  the  Alton  track  and  all  trains  north 
bound  using  the  Big  Foijr  track.  The  highway  was  used 
by  farmers  in  hauling  produce  to  Nameoki  and  St.  Louis. 
The  night  of  the  injury  the  deceased  left  his  home  about 
eight  miles  from  Nameoki  driving  two  horses  hitched  to  a 
farm  wagon  loaded  with  melons,  intending  to  reach  the  St. 
Louis  market  early  in  the  morning.  He  left  home  about 
nine  o'clock  and  reached  the  crossing  where  he  was  killed 
about  twelve  o'clock. 

Vol.  GXXII  » 
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Suit  was  brought  by  appellee,  father  of  deceased,  as  ad- 
ministrator. The  declaration  contains  five  counts,  to  which 
appellant  pleaded  the  general  issue.  At  the  close  of  the 
evidence  the  court  instructed  the  jury  to  find  for  the  de- 
fendant on  the  first,  second  and  fifth  counts,  but  refused 
such  instructions  as  to  the  third  and  fourth  counts.  The 
jury  returned  a  verdict  for  the  plaintiff  for  $1,999.  A  mo- 
tion by  defendant  for  a  new  trial  was  overruled  and  judg- 
ment on  the  verdict  for  the  plaintiff  was  entered,  from 
which  the  defendant  appealed. 

In  reviewing  the  record  we  are  concerned  only  with  is- 
sues made  by  the  third  and  fourth  counts  of  the  declara- 
tion, the  other  counts  having  been  taken  from  the  jury  by 
instruction  of  the  trial  court  The  negligence  alleg.ed  in 
the  third  count  is,  that  appellant's  servants  failed  to  blow 
the  whistle  or  ring  the  bell  as  required  by  statute;  and  in 
the  fourth  count,  that  appellant  neglected  to  maintain  the 
crossing  and  approaches  in  a  safe  condition.  In  order  to 
maintain  a  right  of  action  on  either  count  the  appellee  was 
required  to  prove  that  his  intestate  was  in  the  exercise  of 
ordinary  care  for  his  own  safety  prior  to  and  at  the  time 
of  the  injury,  and  that  the  negligence  of  the  deceased  in 
no  wise  contributed  to  the  injury  complained  of.  We  find 
no  evidence  in  the  record  which  tends  to  prove  that  deceased 
was  in  the  exercise  of  ordinary  icare,  nor  does  there  appear 
any  circumstances  relating  to  or  affecting  his  conduct,  from 
which  it  may  be  reasonably  inferred  that  he  exercised  ordi- 
nary care.  On  the  contrary,  all  the  evidence  bearing  upon 
the  action  and  conduct  of  the  deceased  tends  strongly  to 
show,  either  that  he  was  asleep  and  wholly  unconscious  of  ap- 
parent danger,  or  that  he  was  blindly  and  deafly  indifferent 
and  reckless  of  danger  in  attempting  to  cross  the  track  with- 
out using  his  faculties  of  sight  and  hearing  to  learn  whether 
or  not  a  train  was  approaching.  Taking  into  consideration 
the  kind  of  crossing,  the  conditions  as  they  were  shown  to 
be  by  the  evidence,  and  his  knowledge  of  the  situation,  we 
think  all  reasonable  minds  will  agree  that  in  common  pre- 
caution and  reasonable  care  for  his  own  safety  he  should 
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have  looked  and  listened  for  the  approaching  train,  and 
that  if  he  had  done  so  this  accident  would  not  have  oc- 
curred. He  was  familiar  with  this  crossing.  He  lived  not 
far  from  it  and  drove  across  it  many  times  night  and  day  in 
going  to  and  returning  from  market.  The  fact  that  three 
railroads  on  which  many  trains  ran.  daily  was  to  be  crossed, 
made  it  an  unusually  dangerous  crossing  at  any  time.  The 
deceased  knew  all  this,  and  it  is  the  law  that  the  de- 
gree of  care  required  of  the  plaintiff  must  be  commensu- 
rate with  the  known  danger  to  which  he  is  exposed.  On 
the  road,  as  he  drove  towards  this  crossing  the  night  he 
was  killed,  deceased  was  seen,  within  an  hour  of  the  col- 
lision and  within  less  than  two  miles  of  the  place,  by  three 
persons  who  passed  him.  He  was  then  lying  down  on  the 
seat  in  the  wagon,  wrapped  in  a  quilt  and  apparently 
asleep;  the  lines  or  reins  used  in  driving  being  tied  or  fast- 
ened to  a  stake  on  the  sideboard  of  the  wagon.  This  was 
the  last  seen  of  him  until  after  his  wagon  was  struck  by 
the  train,  when  his  body  was  found,  still  wrapped  in  the 
quilt  and  still  lying  on  the  wagon  seat,  which  lodged  on 
the  pilot  of  the  engine.  When  approaching  the  crossing, 
and  within  200  feet  of  it,  the  engineer  and  fireman  saw 
the  team  and  wagon  standing  on  the  track  and  neither 
saw  any  person  in  the  wagon.  There  is  no  dispute  of  the 
testimony  of  any  of  the  witnesses  to  which  we  have  re- 
ferred. This  is  all  the  evidence  to  be  found  in  the  record 
upon  which  to  make  a  finding  upon  the  issues  as  to  whether 
the  deceased  was  in  the  exercise  of  ordinary  care.  There 
was  no  considerable  or  sufficient  obstruction  to  prevent  the 
deceased  from  seeing  the  approaching  train  in  ample  time 
to  avoid  the  collision  if  he  had  cast  his  eyes  in  that  direc- 
tion; and  within  common  knowledge  and  experience  it  would 
seem  that  the  noise  of  the  train  could  have  been  heard  long 
before  he  reached  the  track.  There  is  nothing  shown  in 
the  circumstances  or  the  occasion  by  which  the  deceased 
may  be  relieved  of  the  duty  to  look  and  listen  for  the  train 
as  he  approached  the  track.  Failing  to  do  so,  under  the 
evidence  in  this  case,  was  such  contributory  negligence  as 
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will  bar  a  recovery.  It  will  profit  nothing  to  discuss  prop- 
ositions of  law  presented  and  urged  by  counsel  for  both  of 
the  parties.  The  principles  applicable  and  which  must  con- 
trol in  reviewing  the  evidence  on  appeal  in  a  case  of  the 
kind  now  under  consideration,  have  been  so  frequently  de- 
clared and  announced  by  the  courts  in  this  State,  and  are  so 
generally  understood,  that  we  do  not  deem  it  necessary  to 
cite  authority  or  discuss  the  opinions  cited  in  argument. 
There  is  no  conflict  in  these.  It  is  elementary,  that  in  or- 
der to  recover  in  an  action  for  damages  for  personal  injury, 
caused  by  negligence,  the  plaintiff  must  prove  affirmatively 
that  he  was  in  the  exercise  of  ordinary  care  for  his  own 
safety  at  and  prior  to  the  time  of  the  injury  complained  of. 
It  is  also  elementary,  that  the  negligence  of  either  of  the 
parties  to  the  action,  ordinarily,  is  a  question  of  fact  for 
the  jury.  But  it  is  quite  as  well  established,  that  it  is  a 
question  of  law  for  the  court  to  determine  whether  or  not 
there  is  any  evidence  tending  to  prove  any  and  all  material 
issues  on  trial.  This  is  in  accord  with  all  the  decisions,  cer- 
tainly with  all  recent  decisions  of  the  Supreme  and  Appel- 
late Courts  of  this  State. 

Appellant  did  not  argue  its  motion  for  a  new  trial  be- 
fore the  Circuit  Court,  and  for  this  reason  appellee  con- 
tends that  the  errors  assigned  have  been  waived  and  that 
the  judgment  ought  to  be  affirmed.  We  do  not  agree  with 
this  contention.  It  appears  from  the  abstract  that  appel- 
lant filed  a  written  motion  for  a  new  trial  in  which  was  set 
out  in  detail  the  reasons  urged  in  support  of  the  motion. 
The  court  asked  what  the  motion  contained.  Appellant 
answered  that  it  contained  the  usual  grounds,  that  the  ver- 
dict was  contrary  to  the  law  and  the  evidence,  that  the 
jury  disregarded  the  instructions  of  the  court,  and  sug- 
gested that  the  court  was  familiar  with  the  law  and  the 
evidence.  It  further  appears  that  the  motion  was  read  by 
the  court, .  taken  under  advisement,  and  afterwards  over- 
ruled. This  we  regard  as  a  sufficient  presentation,  and  it 
must  be  assumed  from  what  was  done  that  if  argument 
were  necessary  the  court  or  opposing  counsel  would  have 
required  it. 
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In  accordance  with  the  views  here  expressed,  the  judg- 
ment of  the  Circuit  Court  will  be  reversed  with  a  finding 
of  facts. 

Sever sed,  with  finding  of  facte. 

We  find  as  facts,  to  be  incorporated  with  the  judgment, 
that  appellee's  intestate  was  not  in  the  exercise  of  ordinary 
care  for  his  own  safety  just  prior  to  and  at  the  time  of  the 
injury,  and  that  he  was  guilty  of  contributory  negligence 
for  which  he  may  not  recover. 


Gratiot  Street  Warehouse  Company  v.  St.  Louis,  Alton 
&  Terre  Haute  Railroad  Company. 

1.  Finding  of  court— effect  given  to,  upon  appeal.  The  finding  of 
the  court  upon  the  evidence,  no  less  than  the  verdict  of  a  jury,  is  con- 
clusive of  the  facts  unless  there  is  error  of  law  in  the  proceedings,  or 
unless  the  finding  is  so  manifestly  against  the  weight  and  preponder- 
ance of  the  evidence  that  the  reviewing  court  may  say  that  it  is  the 
result  of  passion,  prejudice  or  mistake.    . 

Action  of  assumpsit.  Appeal  from  the  City  Court  of  East  St. 
Louis;  the  Hon.  W.  J.  N.  Movers,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1904.  Affirmed.  Opinion  filed  March  17, 
1905.    Rehearing  denied  August  24,  1905. 

Frank  K.  Ryan,  E.  P.  Johnson  and  M.  Millard,  for  ap- 
pellant. 

Kramer,  Kramer  &  Shaeffer,  for  appellee;  John  G. 
Drennan,  of  counsel. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

In  June,  1895,  appellant  deli vered  to  appellee  at  East  St. 
Louis,  Illinois,  eleven  car-loads  of  bulk  corn  consigned  to 
Juliette  Mills,  Macon,  Georgia.  Appellee  issued  and  de- 
livered to  appellant  a  bill  of  lading  dated  June  21, 1895,  for 
one  car-load  of  bulk  corn,  and  another  bill  of  lading  dated 
J  une  27, 1 895,  for  ten  car-loads.  The  cars  containing  the  corn 
were  transported  over  appellee's  line  of  railroad  from  East 
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St.  Louis  to  Paducah,  Kentucky,  and  then  delivered  to  the 
Southern  Railway  Company,  a  connecting  line,  and  by  it 
carried  to  Juliette  Mills,  the  point  of  destination.  The 
several  cars  of  corn  arrived  at  Juliette  Mills  on  the  first, 
second  and  third  days  of  July,  and  the  Juliette  Mills,  the 
consignee  named  in  the  bills  of  lading,  was  immediately 
notified  of  the  arrivals  The  day  following  the  arrival  of 
the  corn  S.  H.  McGee,  the  miller  in  charge  of  the  Juliette 
Mills,  opened  the  cars  and  examined  the  corn  and  found  it 
dry  and  in  good  condition.  He  immediately  notified  the 
proprietors  of  the  mills.  The  corn  was-  not  unloaded  but 
was  left  in  the  cars  on  the  track  at  Juliette  Mills  for  about 
three  weeks,  when  upon  examinationr  by  Nelmes  and  Jones, 
to  whom  appellant  had  sold  it,  it  was  found  to  be  damaged 
and  in  an  unmerchantable  condition.  It  was  then  moved  to 
Macon  eight  or  ten  miles  distant,  taken  out  of  the  cars,  put 
into  a  warehouse-  and  thereafter  treated  and  disposed  of  as 
damaged  corn.  The  Southern  Railway  Company  notified 
Nelmes  and  Jones,  the  purchasers,  on  July  10th,  of  the  ar- 
rival of  the  corn  and  requested  them  to  remove  it  as  the 
company  was  greatly  crowded  for  track-room  at  the  mills. 
The  action  is  upon  the  bills  of  lading.  The  declaration 
contains  two  counts,  in  each  of  which  it  is  alleged  that 
plaintiff  delivered  to  the  defendant  a  quantity  of  corn  in 
good  order,  the  property  of  plaintiff,  to  be  carried  by  the 
defendant  from  East  St.  Louis  to  Macon,  Georgia,  there  to 
be  delivered  in  good  order  to  the  Juliette  Mills  for  the 
plaintiff;  that  defendant  delivered  to  plaintiff  a  bill  of  lad- 
ing and  thereby  promised  safely  to  carry  said  corn  from 
place  of  shipment  to  destination  stated,  and  deliver  the 
same  in  good  order  to  the  Juliette  Mills  for  the  plaintiff; 
but  that  defendant  wrongfully  suffered  said  corn  to  become 
damp,  wet,  heated,  etc.,  whereby  it  was  damaged  and  the 
plaintiff  injured.  The  defendant  filed  the  plea  of  general 
issue  and  two  special  pleas,  relying  upon  the  Statute  of  Lim- 
itations. The  court  sustained  a  demurrer  to  the  special 
pleas.  The  case  was  tried  by  the  court  without  a  jury  upon 
the  general  issue  and  notice  of  special  matter  in  defense. 
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The  court  found  the  issues  for  the  defendant  and  gave 
judgment  on  the  finding. 

We  find  no  error  in  the  trial  court's  rulings  upon  propo- 
sitions of  law.  All  the  propositions  submitted  by  appellee 
were  marked  "held,  but  not  controlling  in  this  case,"  the 
effect  and  the  significance  of  which  is  that  the  trial  court 
was  in  accord  with  appellant  in  the  statement  of  the  law 
but  did  not  agree  in  its  force  and  application  under  the  evi- 
dence. By  marking  appellant's  propositions  "held"  and  ap- 
pellee's first,  second  and  third  "refused,"  it  is  clear  that  the 
court  was  with  appellant  in  its  contention  that  the  restric- 
tions or  conditions  attached  to  the  bills  of  lading  in  nowise 
limited  the  appellee's  liability.  No  error  of  the  court  in 
ruling  upon  the  evidence,  which  may  be  deemed  prejudicial 
to  the  appellant  in  the  trial  of  the  case,  has  been  pointed 
out.  The  finding  of  the  court  upon  the  evidence,  no  less 
than  the  verdict  of  a  jury,  is  conclusive  of  the  facts  unless 
there  is  error  of  law  in  the  proceedings,  or  unless  the  find- 
ing is  so  manifestly  against  the  weight  and  preponderance 
of  the  evidence  that  the  reviewing  court  may  say  that  it  is 
the  result  of  passion,  prejudice  or  mistake,  a  contention 
seldom  urged  against  the  finding  of  a  court,  though  com- 
mon enough  is  seeking  to  set  aside  the  verdict  of  a  jury. 
In  this  case  the  evidence  fully  sustains  the  finding.  Ap- 
pellee carried  the  corn  from  point  of  shipment  to  point  of 
destination  as  required  under  its  bill  of  lading,  and  deliv- 
ered it  in  good  condition  in  cars  upon  the  tracks  at  Juli- 
ette Mills.  The  consignee,  the  Juliette  Mills,  were  duly 
notified  of  the  arrival  of  the  corn,  inspected  it,  and  found  it 
in  good  condition.  With  that  the  duty  of  appellee  as  car- 
rier  was  fully  performed  and  terminated.  After  that  the 
liability,  if  any,  incurred  by  reason  of  neglect  or  failure 
properly  to  keep  and  care  for  the  corn  was  the  liability  of 
the  terminal  carrier  as  warehouseman.  I.  C.  K.  R.  Co.  v. 
Carter,  165  III.  570,     The  judgment  of  the  City  Court  will 

be  affirmed. 

Affirmed. 
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David  Rosenbleet  v.  Sal  lie  W.  Rosenbleet. 

1.  Jurisdiction— when  question  of,  as  to  person,  waived,  The  juris- 
diction of  the  court  as  to  the  person  of  the  defendant  cannot  be  ques- 
tioned on  appeal  where  such  defendant  has  demurred  to  and  answered 
the  bill  of  complaint  in  the  cause. 

2.  Separate  maintenance— when  proceeding  for,  cannot  be  main- 
tained. A  proceeding  for  separate  maintenance  cannot  be  successfully 
maintained  where  it  does  not  appear  that  the  wife  is  living  separate 
and  apart  from  her  husband  without  her  fault 

8.  Cross-bill—  essential  to  granting  of  affirmative  relief.  A  cross- 
bill is,  ordinarily,  essential  to  the  granting  of  affirmative  relief. 

4.  Decree— upon  what,  must  be  predicated.  A  decree  must  be  pred- 
icated upon  the  allegations  made  and  the  relief  sought 

Bill  for  separate  maintenance.  Appeal  from  the  Circuit  Court  of 
Jefferson  County;  the  Hon.  Enoch  E.  Nkwlin,  Judge,  presiding.  Heard 
in  this  courc  at  the  February  term,  1905.  Reversed  and  remanded  with 
directions.    Opinion  filed  September  8,  1905. 

R.  A.  Jones  and  Robert  M .  Farthing,  for  appellant.  . 

E.  B.  Green  and  William  H.  Green,  for  appellee. 

Me.  Justice  Myers  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  by  bill  in  chancery  brought  by 
appellee  against  appellant  for  separate  maintenance  and  to 
establish  complainant's  right  of  property  and  possession  in 
and  to  a  certain  promissory  note  of  $10,000  made  payable 
to  the  order  of  appellant,  and  held  by  him  under  claim  of 
ownership. 

The  complainant  represents  that  she  is  a  resident  of  Jef- 
ferson County,  Illinois;  that  she  was  married  to  the  defend- 
ant, David  Rosenbleet,  September  26,  1894,  and  lived  with 
him  until  January  13,  1904,  when  he  deserted  her  without 
her  fault,  and  has  since  refused  to  support  her.  Represents 
that  during  the  time  they  lived  together  she  labored  with 
her  husband  in  their  store  and  placed  in  his  hands  jointly 
with  herself  her  capital  in  order  to  establish  a  business  and 
make  their  fortune.  Represents  further  that  at  the  time  of 
their  marriage  her  husband  had  no  means  and  to  start  the 
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business  of  selling  goods  she  was  compelled  to  invest  her 
own  means  in  merchandise;  that  on  her  husband's  request 
and  suggestion  the  business  was  conducted  in  his  name, 
though  he  did  not  invest  a  dollar;  that  they  both  worked 
at  said  business,  she  as  a  bookkeeper  and  saleswoman  and 
he  only  as  a  salesman;  that  by  their  united  efforts  and  with 
the  addition  of  her  capital  the}7  built  up  a  profitable  busi- 
ness and  accumulated  considerable  capital;  that  out  of  the 
profits  of  the  business  they  loaned  considerable  money  from 
time  to  time  to  complainant's  brother,  David  B.  Greenwald, 
which,  with  accrued  interest  amounted  to  the  sum  of  $10,000, 
for  which  he  gave  his  note;  that  by  mistake  the  said  note 
was  taken  in  the  name  of  her  husband,  when  in  fact  it  be- 
longed to  complainant,  and  should  have  been  given  in  her 
name;  that  afterwards  she  demanded  possession  of  the  note 
and  that  her  husband  gave  it  to  her;  that  the  said  note  re- 
mained in  her  possession  until  the  latter  part  of  December, 
1903,  when  without  her  knowledge  or  consent  her  husband 
broke  into  her  private  box  and  from  among  her  private 
papers  took  said  note  and  since  that  time  has  retained  pos- 
session of  it  against  her  wishes  and  protest.  Complainant 
makes  her  husband  and  D.  B.  Greenwald  parties  defendant 
and  prays  for  decree  of  separate  maintenance,  that  her  hus- 
band may  be  required  to  surrender  possession  of  the  note, 
that  the  title  thereof  be  declared  to  be  in  the  complainant; 
that  defendant  Greenwald  be  enjoined  from  paying  said 
note  to  her  husband,  and  closing  with  a  general  prayer  for 
relief. 

The  questions  as  to  service  and  jurisdiction  of  the  person 
of  appellant,  raised  by  motion  to  quash  under  special  ap- 
pearance, are  passed  without  comment  for  the  reason  that 
appellant  afterwards  first  demurred  and  then  answered  the 
bill,  the  effect  of  which  was  to  waive  the  motion  and  sub- 
mit to  the  jurisdiction  of  the  court  over  the  person  of 
appellant.  By  demurrer  and  by  answer  the  right  of  com- 
plainant to  relief  in  equity  is  denied  as  to  all  that  part  of 
the  bill  relating  to  the  promissory  note  of  $10,000,  on  the 
ground  that  complainant  has  an  adequate  remedy  at  law. 
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By  his  answer  appellant  denies  generally  and  specifically 
every  material  allegation  of  the  bill  npon  which  relief  is 
claimed.  Denies  that  complainant  at  the  time  of  their 
marriage  was  possessed  of  money  or  other  property  or  that 
she  brought  him  any  money  or  property  of  any  kind,  or 
that  he  ever  used  any  property  of  tier's  in  his  business 
or  otherwise.  Denies  that  she  ever  had  any  interest  in  his 
business.  Denies  that  the  Green  wald  note  belongs  to  com- 
plainant or  that  she  is  entitled  to  any  interest  therein  or 
that  the  money  loaned  to  said  Greenwald,  or  any  part 
thereof,  and  evidenced  by  said  note,  belonged  to  complain- 
ant, and  denies  that  he  ever  said,  did  or  promised  anything 
to  complainant  or  any  one  else  indicating  that  she  was  the 
owner  of  the  note  or  had  any  interest  in  it.  Denies  that 
he  ever  delivered  the  note  to  complainant  or  took  it  away 
from  her  as  alleged  in  the  bill.  Avers  that  the  note  and 
the  money  due  thereon  belongs  to  him  and  that  no  one  else 
has  any  interest  in  it.  Denies  that  either  complainant  or 
himself  is  a  resident  of  Jefferson  county,  Illinois,  and  de- 
nies that  he  abandoned  or  deserted  the  complainant  in  said 
county  and  State  or  elsewhere  and  challenges  the  jurisdic- 
tion of  the  court  to  try  this  cause.  Defendant  David  B. 
Greenwald  was  defaulted.  Replication  was  filed  and  upon 
final  hearing  the  court  rendered  a  decree  in  favor  of  com- 
plainant finding  that  the  defendant  wilfully  and  wrong- 
fully deserted  the  complainant,  and  that  when  the  bill  was 
filed  she  was  living  separate  and  apart  from  him  without 
her  fault.  Also  finding,  that  the  amount  due  on  the  Green- 
wald note,  $10,464.54,  was  the  fruit  of  the  joint  earnings 
and  efforts  of  complainant  and  the  defendant,  her  husband; 
that  in  the  start  complainant  put  $700  into  the  business, 
and  that  this  was  all  of  the  original  capital;  that  there  is 
now  due  to  complainant  out  of  the  amount  due  upon  said 
note  the  sum  of  $5,001.40,  and  to  defendant  David  Itosen- 
bleet,  the  sum  of  $4,868.14.  It  is  ordered  and  decreed  that 
judgment  be  entered  against  defendant  D.  B.  Greenwald  in 
favor  of  complainant  for  $5,601.40,  and  in  favor  of  the  de- 
fendant Rosenbleet  for  $4,868.14.    The  decree  orders  pay- 


Fotjkth  DlSTBICT — A.  D.  1905.  411 

Rosenbleet  v.  Rosenbleet. 

ment  of  $300  December  1,  1904,  $100  January  1,  1905,  and 
$100  on  the  first  day  of  May,  September  and  January 
thereafter  for  maintenance  of  complainant,  and  enjoins 
David  Rosenbleet  from  collecting  the  said  note.  The  rec- 
ord is  brought  to  this  court  by  appeal,  and  numerous  errors 
assigned  as  grounds  for  a  reversal  of  the  decree.  We  have 
carefully  examined  the  record,  read  the  abstract,  which 
counsel  for  appellee  justly  observes  is  little  short  of  a  com- 
plete transcript  of  the  evidence,  and  have  reached  conclu- 
sions adverse  to  appellee  upon  material  questions  presented 
in  argument.  Ostensibly  this  was  a  proceeding  under  the 
statute  by  bill  in  equity  for  separate  maintenance  and  it 
must  be  so  treated.  Only  to  the  extent  that  the  facts  al- 
leged and  the  relief  prayed  for  are,  connected  with  and  in- 
cidental to  the  main  purpose,  that  of  separate  maintenance 
of  the  wife  by  the  husband,  may  such  facts  be  considered 
or  relief  granted.  In  giving  a  remedy  in  equity  by  which 
the  wife  may  enforce  her  right  to  separate  maintenance  the 
statute  has  fixed  the  purpose  and  scope  of  inquiry.  To  ob- 
tain a  personal  decree  against  the  husband  for  a  necessary 
allowance  and  subject  his  property  to  its  timely  payment 
according  to  the  order  of  the  court,  is  all  that  may  properly 
be  sought  or  obtained  by  this  proceeding.  Unless  appellee 
has  established  her  right  to  separate  maintenance  she  is 
without  standing  in  court  and  her  bill  should  have  been 
dismissed.  **  To  maintain  her  bill  it  was  necessary  for  the 
complaihant  to  show,  not  only  that  she  had  good  cause  for 
living  separate  and  apart  from  her  husband,  but  also  that 
such  living  apart  was  without  her  fault  *  *  * .  The 
'fault'  here  meant  and  contemplated,  is  a  voluntary  con- 
senting to  the  separation,  or  such  failure  of  duty  or  miscon- 
duct on  her  part  as  materially  contributed  to  the  disruption 
of  the  marital  relations.  If  she  leave  the  husband  voluntar- 
ily or  by  consent,'  or  if  her  misconduct  has  materially  in- 
duced the  course  of  action  on  the  part  of  the  husband  upon 
which  she  relied  as  justifying  the  separation,  it  is  not  without 
her  fault,  within  the  meaning  of  the  law."  Johnson  v.  John- 
son, 125  111.  510.    The  law  here  announced  is  in  complete 
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harmony  with  all  the  other  decisions  of  our  Supreme  Court 
and  Appellate  Court3  so  far  as  we  are  acquainted  or  our 
attention  directed.  Applying  these  propositions  to  the 
facts  in  the  case  at  bar,  we  are  constrained  to  hold  that  the 
material  allegations  of  the  bill  are  not  supported  by  the 
evidence  and  for  want  of  such  necessary  proof  that  the 
decree  of  the  Circuit  Court  was  not  authorized.  From 
aught  that  appears  in  the  evidence,  the  alleged  separation, 
his  leaving  her  in  M£.  Vernon  with  her  sister  with  whom 
they  lived  and  were  keeping  house,  seems  to  have  been  by 
mutual  consent  and  understanding  and  without  any  pur- 
pose on  his  part  or  suspicion  on  hers  that  it  was  a  desertion 
or  abandonment  Outside  the  dispute  as  to  the  possession 
of  the  Greenwald  note,  to  be  considered  further  on,  there 
was  no  fact  or  circumstance  appearing  even  to  suggest  a 
rupture  of  the  marital  relation  or  from  which  may  be  in- 
ferred that  either  party  wished  a  permanent  separation. 
During  ten  years,  the  period  of  their  married  life,  they 
lived,  worked  and  prospered  together,  seemingly,  in  perfect 
harmony  and  understanding  until  the  matter  of  collecting 
or  extending  the  time  of  payment  of  the  note  of  $10,000 
given  to  appellant  by  appellee's  brother  for  money  loaned. 
The  money  evidenced  by  this  note  was  the  savings  or  profit 
of  several  years'  business  in  selling  merchandise,  in  which  it 
is  shown  that  appellant  had  the  open  and  undisputed  legal 
title,  possession,  control  and  management  of  all  the  prop- 
erty from  the  start  and  during  the  entire  period  until  the 
business  was  closed  out.  The  note  in  controversy  was  made 
payable  to  appellant  and  was  due  January  15,  1904,  and 
was  signed  by  David  Greenwald,  appellee's  brother.  Be- 
fore the  note  fell  due  Greenwald  asked  an  extension  of 
time.  Appellant  insisted  upon  payment  for  the  reason 
stated,  that  he  wanted  the  money  to  again  go  into  business 
and  thought  the  money  was  not  secure  if  payment  were 
postponed.  Appellee  contended  in  behalf  of  her  brother 
for  an  extension  of  time.  Appellee  then  made  claim  that 
the  note  was  her  property,  that  the  money  for  which  it 
was  given  and  all  the  capital,  property  and  business  so  long 
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under  the  control  and  in  the  name  of  the  appellant  was  her 
sole,  individual  and  separate  property.  She  testifies  that 
appellant,  at  no  time,  had  any  share  or  interest  in  any  of 
the  property  or  profits  of  the  business  represented  by  the 
ten  thousand  dollar  note.  This  is  the  first  and  only  mat- 
ter of  controversy  that  came  up  during  their  married  life 
and  this  developed  shortly  before  the  note  fell  due  and 
when  its  payment  or  extension  of  time  was  under  consider- 
ation. We  are  not  disposed  now  to  discuss  the  merits  of 
appellee's  claim  to  the  note  further  than  her  conduct  re- 
specting its  payment  bears  upon  the  allegation  that  she 
was  living  separate  from  her  husband  without  fault  on  her 
part.  She  testifies  that  after  he  went  to  St.  Louis  in  Jan- 
uary, 1904,  he  wrote  four  letters  in  two  weeks,  all  of  which 
she  answered.  The  character  and  purport  of  this  corre- 
spondence is  not  given  except  so  far  as  may  be  inferred  from 
one  of  his  letters  introduced  by  appellee.  It  was  introduced 
for  the  purpose  of  showing  appellant's  acknowledgment  of 
her  claim  to  the  note.  It  has  considerable  bearing  upon 
another  very  material  question  in  this  case.  The  tone  of  the 
letter  throughout  is  that  of  kindlj*  consideration  and  con- 
cern for  appellee.  Appellant  is  looking  forward  to  the 
time  when,  through  the  only  means  available,  the  payment 
of  the  note,  they  may  again  be  together  and  to  themselves. 
He  mildly  reproaches  her  with  the  fact  that  they  are  with- 
out a  home.  When  she  and  her  father  went  to  see  him  in 
March,  he  told  them  that  be  had  no  means,  was  unable  to 
work,  and  could  not  support  his  wife  until  he  got  some 
money  out  of  the  note.  .  And  this,  according  to  the  testimony 
of  appellee  and  her  father,  was  the  truth.  From  the  very 
necessity  of  the  situation,  well  understood  and  accepted  by 
both,  appellant  was  without  means  and  for  that  reason 
alone  did  not  contribute  to  her  support.  His  failure  to  do 
so  under  the  circumstances  is  not  evidence  of  desertion. 
So  far  as  their  living  apart  was  affected  by  the  unfor- 
tunate controversy  about  the  ownership  of  this  note  and  its 
collection,  it  may  be  said  without  undertaking  to  decide 
the  merits  of  their  respective  claims,  that  the  appellee  was 
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not  without  fault.  Upon  her  own  showing  and  by  her 
wish  and  consent  it  must  be,  so  far  as  disclosed  by  the 
evidence,  this  note  was  made  payable  to  appellant  with  the 
sole  legal  title  and  right  to  collect,  and  nothing  appears 
why  her  confidence  in  his  judgment  and  fidelity  respect- 
ing her  business  (as  she  claims)  for  so  many  years  should 
be  so  suddenly  and  inopportunely  withdrawn.  They 
needed  the  money  and  the  home  and  prospects  for  the 
future  were  jeopardized  for  want  of  it.  Whatever  the 
merit  of  her  contention,  she  was  not  without  fault  which 
contributed  to  the  disagreement  The  appeal  may  be  dis- 
posed of  upon  this  finding,  but  having  considered  all  the 
errors  assigned  we  refer  briefly  to  one  or  two  other  points 
discussed  in  argument.  The  relief  granted  by  the  decree 
respecting  the  note  is  not  within  the  allegations  of  the 
bill,  the  prayer  for  relief  or  the  evidence.  Appellee  claimed 
sole  ownership  of  the  note  and  introduced  evidence  upon 
that  theory  alone.  There  is  no  claim  or  evidence  of  a  part- 
nership agreement,  or  of  the  principal  elements  of  the  part- 
nership relation,  that  of  sharing  in  the  profits  and  losses. 
All  parties  denied  joint  ownership,  so  that  that  finding  in 
the  decree  was  outside  the  pleadings  and  without  evidence 
to  support  it.  Even  with  the  finding  that  appellee  and  ap- 
pellant were  joint  owners  of  the  note,  there  was  no  authority 
in  law  to  divide  the  cause  of  action  against  Greenwald  and 
enter  judgment  against  him  for  the  respective  shares  of 
the  other  parties.  This  was  not  within  the  scope  or  pur- 
pose of  the  bill  nor  within  the  special  or  general  prayer  for 
relief.  Affirmative  relief  was  given  to  the  appellant  with- 
out any  claim  by  him  by  cross-bill  or  otherwise  and  with- 
out any  issue  in  the  pleading  to  warrant  it.  In  this  con- 
nection it  may  be  stated  that  appellee  does  not  claim  the 
note  by  reason  of  a  gift  inter  vivos  or  because  of  a  result- 
ing trust,  or  that  the  money  6he  advanced  for  the  business 
was  due  from  her  husband  upon  promise  expressed  or  im- 
plied to  pay  it  back.  Nothing  of  this  kind.  Her  sole  and 
only  claim  is  that  the  note  and  all  the  property  and  labor 
of  herself  and  husband  represented  by  it,  is  her  separate 
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property,  and  that  her  husband  has  no  interest  in  it.  The 
finding  of  the  court  that  appellant  and  appellee  were  joint 
owners  of  the  note,  was  in  effect  to  find  against  the  com- 
plainant in  the  bill  upon  the  question  of  ownership.  Ohl- 
ing  et  al.  v.  Luitjens,  32  111.  23;  Clinnin  et  al.  v.  Raugh  et 
al.,  88  App.  371.  In.  a  chancery  suit,  proof  without  corre- , 
sponding  allegations  in  the  bill  are  just  as  unavailing  to  a 
party  as  allegations  without  proof,  Bremer  et  al.  v.  C.  &  C. 
Canal  and  Dock  Co.,  123  III  104  Although  a  good  case 
may  appear  in  the  evidence,  yet  if  it  be  variant  from  that 
stated  in  the  bill,  the  bill  will  be  dismissed.  It  is  a  funda- 
mental rule  of  equity  pleading,  that  the  allegations  of  a 
bill,  the  proof  and  decree  must  correspond.  McKay  v.  Bis- 
sett  et  al.,  5  Gil.  499;  Lang  v.  Metzger,  206  111.  475;  16 
Cyc.  483.  In  view  of  the  foregoing  opinion  and  observa- 
tions touching  the  matters  in  controversy,  it  follows  that 
the  decree  of  the  Circuit  Court  must  be  reversed  and  the 
bill  dismissed  for  want  of  equity.  This  we  do  without 
prejudice  to  appellee's  right  to  proceed  at  law  or  in  equity, 
as  she  may  determine,  for  relief  respecting  her  property 
rights. 

Decree  reversed  and  remanded  with  directions  to  the 
Circuit  Court  to  dissolve  the  injunction  and  dismiss  the 
bill  for  want  of  equity,  but  without  prejudice  to  the  right 
of  complainant  to  proceed  at  law  or  in  equity  for  relief  re- 
specting her  property  rights. 

JSeversed  and  remanded  with  directions. 


Madison  Coal  Company  v.  Dominick  Caveglia,  by  next 

friend. 

1.  Release—  when  bill  to  set  aside,  cannot  be  maintained.  A  bill  to 
set  aside  a  release  for  fraud  in  order  that  an  action  at  law  may  be  in- 
stituted, will  not  be  entertained  where  it  appears,  as  a  matter  of  law, 
that  the  plaintiff  could  not  successfully  maintain  an  action  at  law. 

BiU  to  set  aside  release.  Appeal  from  the  Circuit  Court  of  Madi3on 
County;  the  Hon.  Benjamin  R.  Burroughs,  Judge,  presiding.    Heard 
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in  this  court  at  the  August  term,  1904.    Reversed  and  remanded  with 
directions.    Opinion  filed  September  8,  1905. 

Wise  &  McNdlty  and  C.  H.  Burton,  for  appellant. 

B.  H.  Canby,  for  appellee. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

The  appellee,  Dominick  Caveglia,  on  the  12th  day  of 
September,  1900,  was  employed  by  the  appellant,  Madison 
Coal  Company,  and  worked  in  its  coal  mine  number  2,  in 
Madison  County,  Illinois.  He  was  at  that  time  past  six- 
teen years  of  age.  His  work  was  to  stand  on  the  south  side 
of  the  shaft  at  the  bottom  of  the  mine  and  pull  the  empty 
boxes  off  the  cages  onto  two  tracks  called  the  short  tracks. 
He  had  been  engaged  in  this  work  for  about  two  and  a 
half  months  prior  to  the  date  mentioned.  The  shaft  was  a 
double  compartment  one,  with  two  cages,  called  the  east 
and  west  cages  respectively.  North  of  the  shaft,  at  the 
bottom,  were  tracks  connecting  with  the  cages  and  upon 
which  the  loaded  coal  cars  were  brought  to  the  cages  to  be 
conveyed  to  the  top  of  the  mine.  On  the  east  side  of  the 
shaft  there  was  a  track  known  as  the  "empty,"  or  run- 
around  track.  This  ran  in  a  northerly  and  southerly  di- 
rection past  the  east  side  of  the  shaft.  On  the  south  side 
of  the  shaft  were  two  tracks,  as  stated  above,  called  the 
short  tracks,  running  from  the  south  side  of  the  cages. 
One  of  these  extended  from  the  west  cage  in  a  southeasterly 
direction  to  a  connection  with  the  "empty,"  or  run-around 
track.  The  length  of  this  track  was  about  twenty-seven 
feet.  The  other  of  these  bracks  extended  from  the  east 
cage  in  a  southwesterly  direction  until  it  intersected  said 
west  cage  track.  The  length  of  this  track  from  the  cage 
to  its  intersection  with  said  west  cage  track  was  about 
fourteen  and  one-half  feet.  At  the  point  where  the  two 
short  tracks  converge,  fourteen  and  one-half  feet  south  of 
the  cages,  the  distance  from  the  east  rail  of  the  east  cage 
track  to  the  west  rail  of  the  run-around  track,  was  at  the 
time  Caveglia  was  hurt,  from  three  and  one-quarter  to 
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three  and  six-tenths  feet.    The  tracks  are  two  feet  wide 
and  the  cars  four  feet  six  inches  wide. 

On  September  12,  1900,  Caveglia  was  working  on  the 
south  side  of  the  cages,  pulling  cars  off  the  cages  onto  the 
short  tracks.  Two  empty  cars  were  standing  on  each  of 
the  short  tracks,  and  while  he  was  standing  between  the 
rails  of  the  east  cage  track  waiting  for  a  descending  cage, 
one  Hauck,  a  driver,  came  from  the  south  on  the  empty  or 
run-around  track,  with  four  empty  cars  drawn  by  a  mule, 
proceeding  at  a  lively  gait,  north.  When  the  last  car  in 
his  string  of  four  cars  reached  a  point  nearly  opposite  the 
junction  of  the  east  and  west  cage,  or  short  tracks,  the  rear 
car  of  the  string  jumped  the  track  to  the  west  and  struck 
the  car  standing  on  the  east  cage  track  farthest  from  the 
cage,  driving  the  two  cars  standing  on  the  east  cage  track 
towards  the  cage  and  against  Caveglia,  knocking  him  into 
the  sump  or  space  immediately  under  the  cage,  which  was 
at  that  time  descending  and  came  down  upon  him,  whereby 
he  sustained  severe  injuries.  Appellee  is  an  orphan  and 
lived  with  his  stepfather,  John  Zadra.  Within  three  or  four 
months  of  the  injury,  Zadra  and  appellee  entered  into  nego- 
tiations with  the  appellant  company  through  one  Johnson, 
its  agent,  by  which  a  settlement  was  agreed  upon  and  a  full 
release  of  the  company  from  all  damages  caused  by  said  in-* 
juries  was  signed  by  Zadra  and  appellee.  To  effect  the 
settlement  and  bind  appellee  in  the  agreement,  a  suit  was 
instituted  against  the  company  by  Zadra,  as  next  friend. 
The  declaration  was  prepared  by  appellant's  attorneys  and 
signed  by  Zadra  as  next  friend,  and  by  appellee.  The  de- 
fendant filed  a  plea  of  not  guilty.  The  parties  then  went 
before  the  court  and  Zadra,  the  stepfather,  was  duly  ap- 
pointed next  friend  for  appellee,  and  judgment  by  consent 
was  entered  against  defendant  in  favor  of  plaintiff  for 
$302.70,  which  was  immediately  paid  by  appellant,  and  duly 
satisfied  of  record  by  both  Zadra  and  appellee. 

The  purpose  of  the  bill  in  this  case  is  to  repudiate  the 
settlement  and  set  aside  the  judgment  entered  pursuant 
thereof  in  order  that  appellee  may  prosecute  to  judgment 

VouCXXIIS 
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another  action  at  law  against  appellant  for  the  alleged  in- 
juries. It  does  not  appear  from  the  representations  con- 
tained in  the  bill  nor  in  the  evidence  found  in  the  record, 
that  appellee  ever  had  or  could  maintain  an  action  at  law 
against  appellant  for  the  injuries  sustained.  As  stated  in 
the  bill  he  was  injured  u  by  reason  of  the  shortness  of  the 
tracks,"  meaning  the  cage  tracks  or  those  over  which  empty 
cars  were  run  from  the  cage  to  the  empty -or  run-around 
track.  In  a  further*  statement  of  the  circumstances  and 
manner  of  the  injury,  it  is  represented  in  the  bill  that  appel- 
lee, in  performance  of  his  duty,  stood  at  the  south  side  of 
the  shaft  at  the  bottom  of  the  mine  to  pull  the  boxes  or 
cars  from  the  cages  onto  the  short  tracks;  "  that  on  each 
of  said  tracks  there  was  then  standing  two  empty  boxes, 
and  that  by  reason  of  the  shortness  of  said  tracks  said  boxes 
projected  over  said  switch,  or  came  so  near  said  empty  track 
that  other  cars  which  were  being  driven  along  said  empty 
track,  came  in  contact  with  the  cars  standing  on  said  short 
track,  causing  them  to  be  pushed  back  towards  the  shaft, 
thereby  striking  your  orator  *  *  *  and  knocking  him 
under  the  cage."  From  appellee's  statement  of  the  facts  in 
argument,  and  from  the  undisputed  evidence,  the  collision 
of  cars  by  which  appellee  was  struck  and  fell  into  the  sump 
under  the  descending  cage  was  caused  by  the  derailment 
of  the  car  on  the  run-around  track.  But  for  this  there 
would  have  been  no  collision  and  consequently  no  injury. 
The  space  between  the  short  track  and  run-around  track 
was  sufficient  for  the  cars  to  pass  while  on  the  track.  It  is 
not  stated,  suggested  or  proven  that  the  colliding  car  was 
derailed  by  reason  of  defective  construction  or  material  or 
failure  to  keep  in  repair  the  run-around  track.  Appellee's 
counsel  contends  that  appellant  was  negligent  and  failed 
in  its  duty  in  not  providing  a  safe  place  for  appellee  to 
work,  and  that  the  shortness  of  the  cage  tracks  and  their 
near  proximity  to  the  run-around  track  at  the  point  where 
the  collision  occurred,  is  evidence  of  such  negligence.  In  the 
case  of  St.  Louis  Stock  Yards  v.  Burns,  97  App.  175,  this 
court,  applying,  the  doctrine  announced  by  the  Supreme 
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Court  in  C.  &  E.  I.  R  R  Co.  v.  Driscoll,  176  111.  330,  held, 
that  the  proximity  of  the  tracks  in  the  construction  of  a 
switch  yard  involves  an  engineering  question  to  which  the 
law  which  requires  an  employer  to  keep  its  tracks,  machin- 
ery and  appliances  in  reasonably  safe  repair,  has  no  appli- 
cation. Again,  in  M.  &  O.  R  R  Co.  v.  Healy,  100  App.  586, 
we  held  that  the  construction  and  proximity  of  tracks  in  a 
railroad  yard  used  by  railroad  employees  in  their  daily 
work  is  a  question  of  engineering,  and  it  is  not  for  the  jury 
to  say  whether  their  closeness  is  negligence  on  the  part  of 
the  railroad  company.  In  line  with  the  doctrine  of  the 
cases  above  cited,  it  is  held  as  a  matter  of  law,  in  this  case, 
that  appellant  may  not  be  held  to  negligence  and  liability 
in  damages  to  appellee  by  reason  of  the  shortness  of  the 
cage  tracks  or  their  proximity  to  the  run-around  track. 
The  risk  of  operating  cars  upon  the  tracks  as  they  were  laid 
and  constructed  in  the  mine  was  incidental  to  the  business 
and  assumed  by  appellee  in  accepting  employment.  If,  as 
contended  by  appellant's  counsel,  the  injury  to  appellee  was 
due  to  the  negligence  of  Hauck,  the  driver,  in  failing  to 
stop  the  mule  when  the  rear  car  left  the  track,  then  the 
further  contention  that  Hauck  was  a  fellow-servant,  for 
whose  negligence  appellee  may  not  recover,  must  be  allowed, 
for  this  so  clearly  appears  from  the  undisputed  evidence 
that  it  becomes  a  question  of  law  for  the  court  and  not  a 
question  of  fact  to  be  submitted  to  the  jury. 

From  the  conclusions  reached  upon  the  questions  of  ap- 
pellant's liability  to  appellee  in  an  action  at  law  upon  the 
undisputed  evidence,  it  will  not  be  necessary  to  discuss 
other  questions  argued  by  counsel  further  than  to  say,  that 
the  settlement  effected  by  the  judgment  seems  to  have  been 
fairly  and  understanding^  made  and  entered  into  by  the 
parties,  that  it  had  the  sanction  of  the  court  to  whom  the 
facts  and  circumstances  were  fully  presented,  and  that 
there  is  no  evidence  whatever  tending  to  show  that  appel- 
lant's agents  or  attorneys  sought  or  obtained  any  unfair 
advantage  of  the  complainant  or  his  stepfather,  who  was 
acting  in  his  behalf.    The  bill  should  have  been  dismissed 
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for  want  of  equity.  The  decree  of  the  Circuit  Court  will 
therefore  be  reversed  and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  bill. 

Reversed  and  remanded  with  directions. 


Charles  Schultz  v.  Walton  Eeed. 

1.  Witness— when  party  by  recalling*  does  not  make,  his  own.  A 
party  who  has  cross-examined  a  witness,  who  recalls  him  for  the  pur- 
pose of  asking  impeaching  questions,  does  not  thereby  make  such  wit- 
ness his  own. 

2.  Instructions— when  errors  in,  witt  not  reverse.  Errors  in  instruc- 
tions will.not  reverse  where,  from  all  the  instructions  given,  it  does  not 
appear  as  probable  that  the  jury  was  misled. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
County  Court  of  Wayne  County;  the  Hon.  Isaac  W.  Ibbotson,  Judge, 
p  esiding.  Heard  in  this  court  at  the  February  term,  1905.  Affirmed. 
Opinion  filed  September  S,  1005. 

H.  G.  Morris,  for  appellant. 

Creiohton  &  Thomas,  for  appellee. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court 
This  case  was  tried  by  a  jury  in  the  County  Court  of 
Wayne  County  upon  appeal  from  a  justice  of  the  peace. 
The  jury  found  a  verdict  for  the  defendant,  upon  which 
judgment  was  entered  and  the  plaintiff  appealed  to  this 
court.  The  action  was  brought  by  appellant  to  recover 
damages  for  failure  of  appellee  to  deliver  528  bushels  of  red 
top  seed  according  to  contract,  which  appellant  claims  to 
have  been  made  and  which  appellee  denies.  Whether  or 
not  there  was  a  contract  between  plaintiff  and  defendant 
for  the  purchase  and  sale  of  red  top  seed  was  the  control- 
ling issue  of  fact  in  this  case  to  be  determined  by  the  jury 
from  what  was  said  by  plaintiff's  agent,  William  Petty,  and 
the  defendant  in  the  conversation  between  them  at  Petty's 
store  in  Mount  Erie  on  the  evening  of  September  19, 1901. 
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According  to  the  testimony  of  Petty  and  Schultz,  the  son 
and  agent  of  plaintiff,  a  contract  was  made  and  liability  of 
the  defendant  was  established.  According  to  the  testi- 
mony of  defendant  there  was  no  contract  or  obligation  on 
his  part  to  deliver  the  seed.  Evidence  of  other  conversa- 
tions, facts  and  circumstances  tending  to  corroborate  or 
discredit  the  testimony  of  the  witnesses  mentioned  was 
heard  in  the  trial,  and  in  such, contrariety  and  conflict  the 
verdict  of  the  jury  must  be  held  conclusive  unless  there 
was  prejudicial  error  in  the  rulings  of  the  court  in  the  ad- 
mission and  exclusion  of  evidence  or  in  the  giving  of  in- 
structions to  the  jury.  After  a  careful  examination  of  the 
abstract,  and  consideration  of  appellant's  argument,  we  find 
no  substantial  error  in  the  rulings  of  the  court  upon  the 
admission  or  exclusion  of  evidence.  The  memorandum 
book  kept  by  Schultz  was  properly  excluded  for  the  reason 
that  it  was  in  no  sense  a  book  of  accounts  between  the 
parties  and  at  most  could  have  been  considered  as  cor- 
roborative of  Scbuitz's  version  of  the  conversation  be- 
tween Petty  and  Reed.  The  memorandum  was  Schultz's 
conclusion  from  what  was  stated  by  Reed  or  from  what 
Petty  told  him.  In  either  case  it  was  properly  excluded. 
Schultz  testified  to  what  was  said  and  also  to  what  his 
book  contained,  and  there  was  no  contradiction  of  his 
book  entry,  so  that  notwithstanding  the  court's  ruling 
the  plaintiff  had  the  benefit  of  this  evidence.  We  do  not 
find  from  the  abstract  and  record  that  William  Petty  was 
at  any  time  called  or  examined  as  defendant's  witness, 
so  that  objections  to  impeaching  questions  put  to  him  by 
defendant's  counsel  are  not  well  taken.  Though  ft  does 
not  appear  of  record  that  he  was  recalled  for  further  cross- 
examination,  yet  the  circumstance  of  his  being  recalled  to 
the  stand,  and  the  character  of  the  examination,  it  appears 
to  have  been  for  the  sole  purpose  of  asking  the  impeaching 
questions.  In  doing  this  the  defendant  did  not  make  him 
his  witness. 

Complaint  is  made  of  instructions  to  the  jury  given  at 
the  instance  of  the  defendant.    The  criticism  by  appel- 
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lant  is,  in  part  at  least,  justified  especially  as  respects  the 
fifth  and  sixth.  In  neither  of  these  is  the  legal  propo- 
sition sought  to  be  given  stated  as  fully  and  accurately  as 
it  should  have  been,  though  considered  in  connection  with 
other  instructions  given,  as  well  those  for  the  plaintiff  as 
for  the  defendant,  we  do  not  think  the  error  was  such  as 
to  mislead  the  jury  or  that  their  verdict  was  influenced 
thereby  to  the  prejudice  of  appellant. 

Finding  no  substantial  or  prejudicial  error  in  the  record 
the  judgment  of  the  County  Court  will  be  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  ex  rel.  Charles  W. 
Thomas,  v.  The  St.  Louis  &  Belleville  Electric  Rail- 
way Company. 

1.  Mandamus — what  essential  to  award  of.  A  writ  of  mandamus 
will  not  be  awarded  in  any  case  unless  the  relator  shows  a  clear  legal 
right  to  have  the  thing  sought  done,  and  in  the  manner  asked. 

2.  Mandamus— when  does  not  lie  to  compel  running  of  trains.  Man- 
damus does  not  lie  to  compel  a  railroad  company  to  furnish  certain 
passenger  service  where  it  does  not  appear  that  such  company  has  the 
right  to  run  its  trains  as  prayed  in  the  petition. 

3.  Mandamus— when  does  not  lie  at  the  instance  of  a  private  citizen. 
Mandamus  will  not  lie  on  the  petition  of  a  private  citizen  merely  to 
settle  some  doubtful  question,  but  to  entitle  him  to  the  writ  he  must 
clearly  show  that  he  has  a  legal  right  which  has  been  denied  and  that 
the  denial  of  such  right  affected  his  personal  interests;  the  writ  is  never 
awarded  to  settle  mere  abstract  rights  unaccompanied  with  substantial 
or  practical  benefits. 

Mandamus  proceeding.  Error  to  the  Circuit  Court  of  St  Clair 
County;  the  Hon.  R.  D.  W.  Holder,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1905.  Affirmed.  Opinion  filed  September 
8,  1905. 

Charles  W.  Thomas,  for  plaintiff  in  error. 

Schaefer  &  Farmer,  for  defendant  in  error. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court 
Charles  W.  Thomas,  relator  and  plaintiff  in  error,  a  resi- 
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dent  and  citizen  of  Belleville,  filed  his  petition  in  the  Cir- 
cuit Court  of  St.  Clair  County  for  a  writ  of  mandamus  to 
compel  the.  defendant  in  error  to  run  and  operate  daily 
over  its  railroad,  passenger  cars  from  the  public  square  in 
Belleville  to  the  Eads  bridge  in  East  St.  Louis,  or  to  the 
eastern  city  limits  of  East  St.  Louis,  at  intervals  of  thirty 
minutes  each  way  from  seven  o'clock  in  the  morning  until 
ten  o'clock  in  the  evening,  or  at  such  intervals  as  the  court 
may  prescribe  as  sufficient  to  accommodate  the  public. 

It  appears  from  the  petition,  admissions  by  answer  and 
evidence  in  the  record,  that  the  defendant  was  incorporated 
and  organized  in  1897  under  chapter  1 14,  Revised  Statutes, 
referred  to  as  the  General  Railroad  Act,  and  was  thereby 
empowered  to  construct  and  operate,  by  mechanical  power, 
a  railway  for  the  transportation  of  persons  and  property 
for  hire,  from  Belleville  to  East  St.  Louis;  that  defendant 
constructed  a  double  track  electric  railway  between  points 
mentioned,  and  in  1898  began  the  transportation  of  passen- 
gers over  its  railway  in  cars,  propelled  by  electricity,  from 
the  public  square  in  Belleville  to  the  eastern  city  limits  of 
East  St.  Louis,  at  intervals  of  thirty  minutes  from  seven  in 
the  morning  to  ten  in  the  evening  of  each  day,  and  that  it 
was  a  common  carrier  of  passengers;  that  on  May  5,  1899, 
the  city  council  of  Belleville  passed  ordinance  No.  483  by 
which  the  defendant  was  permitted  to  operate  its  cars  on 
the  tracks  of  the  Belleville  Electric  Railway  Company  from 
the  western  limits  of  the  city  to  the  public  square;  that  on 
June  24,  1898,  defendant  entered  into  a  contract  with  the 
East  St  Louis  Electric  Street  Railroad  Company,  which 
then  owned  and  operated  a  railway  from  the  east  limits  of 
East  St.  Louis  to  the  Eads  bridge,  by  which  contract  de- 
fendant was  permitted  to  operate  its  cars  over  the  track  of 
the  said  East  St.  Louis  Electric  Railroad  Company;  that 
in  1900,  and  until  August,  1901,  defendant  continuously 
operated  and  run  its  cars  for  the  transportation  of  passen- 
gers from  the  public  square  in  Belleville  to  the  Eads  bridge, 
using  the  tracks  of  the  Belleville  Electric  Railway  Company 
under  the  Belleville  ordinance,  and  the  tracks  of  the  East 
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St.  Louis  Street  Railroad  Company  under  the  said  contract 
of  June2i,  1898.  In  August,  1901,  defendant  changed  its 
business  from  that  of  a  passenger  carrier  to  freight  carrier 
and  ceased  altogether  to  run  or  operate  cars  on  its  railroad 
for  the  transportation  of  passengers.  It  changed  the 
gauge  of  its  tracks  to  that  required  by  commercial  steam 
railroads,  and  ever  since  has  been  engaged  in  operating 
cars  in  the  transportation  of  freight  only,  chiefly  that  of 
coal  and  lumber.  By  reason  of  the  change  in  the  gauge 
it  is  no  longer  possible  to  run  cars  from  its  tracks  upon 
the  street  railway  tracks  of  either  Belleville  or  East  St. 
Louis.  It  furthermore  appears  from  the  evidence  that  the 
St.  Louis,  Belleville  &  Suburban  Railway  Company  con- 
structed and  operated  a  double  track  electric  railway  along 
the  St.  Clair  county  turnpike  running  nearly  parallel  with 
defendant's  road  between  Belleville  and  East  St.  Louis,  and 
run  its  cars  from  the  public  square  in  Belleville  to  the  Eads 
bridge  in  East  St.  Louis.  By  reason  of  advantages  in  terri- 
tory and  location  of  its  right-of-way  the  Suburban  Railway 
Company  secured  the  bulk  of  the  passenger  traffic,  so  that 
the  business  of  defendant  was  not  sufficient  to  pay,  operat- 
ing expenses.  This  is  assigned  in  the  record  as  the  reason 
for  making  the  change  from  passenger  to  freight  carrying 
business. 

The  case  was  tried  by  the  court  upon  amended  petition 
and  answer.  The  prayer'  of  the  petition  was  denied  and 
judgment  entered  against  the  relator  for  costs.  The  rec- 
ord is  brought  to  this  court  for  review  on  writ  of  error. 
Under  the  general  and  well  established  proposition  of  law 
that  a  writ  of  mandamus  will  not  be  awarded  in  any  case 
unless  the  relator  shows  a  clear  legal  right  to  have  the 
thing  sought  by  it  done,  and  in  the  manner  asked,  the 
judgment  of  the  Circuit  Court  was  clearly  right  in  deny- 
ing the  writ  to  compel  the  running  of  cars  within  the  cor- 
•  porate  limits  of  either  of  the  terminal  cities.  The  right  of 
defendant  to  operate  its  cars  over  the  tracks  of  the  Belle- 
ville Electric  Railway  Company  within  the  city  limits  of 
Belleville  was  conditioned,  thatdefendant  should  first  obtain 
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the  agreement  or  assent  of  the  Belleville  Electric  Railway 
Company.  It  does  not  appear  from  the  evidence  th^t  de- 
fendant ever  obtained  such  assent  except  in  so  far  as  may  be 
inferred  from  the  defendant's  use  of  the  tracks  for  a  time. 
Such  inference  at  most  can  apply  only  for  the  time  the  tracks 
were  used,  and  with  the  contract  or  agreement  between  the 
companies  undisclosed  we  are  without  evidence  that  when 
the  petition  was  filed  the  defendant  had  any  legal  right  or 
license  whatever  to  operate  its  cars  to  the  public  square  in 
Belleville.  If  we  are  to  infer  anything  from  the  acts  of  the 
companies  between  whom  a  contract  under  the  condition  of 
the  Belleville  ordinance  may  have  been  made,  it  is  that 
whatever  the  right  of  defendant  to  the  use  of  the  tracks  of 
the  Belleville  Electric  Railway  Company  prior  to  August, 
1901,  that  right  terminated  when  defendant  ceased  to 
carry  passengers  and  run  its  cars  as  theretofore.  Clearly 
the  relator  was  not  entitled  to  a  writ  to  compel  the  opera- 
tion of  cars  in  Belleville.  Respecting  the  operation  of  cars 
in  East  St.  Louis  it  may  not  be  seriously  contended  from 
the  record  before  us  that  defendant  ever  had  a  le^al  right 
to  run  its  cars  through  that  city  to  the  Eads  bridge.  For  a 
period  of  time  the  defendant  did  run  its  cars  but  its  sole 
and  only  right  and  license  so  to  do  was  derived  from  a 
traffic  agreement  made  with  the  East  St.  Louia  Electric 
Street  Railway  Company.  By  this  agreement  defendant 
was  permitted  to  run  its  cars  over  the  lines  and  tracks  of 
the  said  street  railway  company.  But  without  license  and 
authority  from  the  city  council,  which  it  never  had,  was 
without  lawful  right  and  was  under  no  legal  duty  to  con- 
tinue the  operation  of  its  cars  within  the  city  limits.  We 
are,  therefore,  of  opinion  that  the  Circuit  Court  properly 
denied  the  writ  of  mandamus  under  the  first  prayer  of  the 
petition. 

It  remains  now  to  consider  whether  the  defendant  may 
be  compelled  to  run  and  operate  passenger  cars  over  its 
road  between  Belleville  and  East  St.  Louis  according 
to  the  third  prayer  of  the  petition.  In  the  case  of  North 
v.  Trustees,  etc.,  137  111.  296,  it  is  said  by  the  Supreme 
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Court  that  "Mandamus  will  not  lie,  on  the  petition  of 
a  private  citizen  merely  to  settle  some  doubtful  question, 
but  to  entitle  him  to  the  writ  he  must  clearly  show  that 
he  has  a  legal  right  which  has  been  denied,  and  that 
the  denial  of  such  right  affects  his  personal  interest.  The 
writ  is  never  awarded  to  settle  mere  abstract  rights  unac- 
companied with  substantial  or  practical  benefits."  Apply- 
ing the  proposition  just  quoted  to  the  facts  in  this  case,  it 
is  not  clearly  apparent  that  the  relator  has  been  injured  in 
his  personal  interest  or  that  he  would  in  any  way  be  bene- 
fited by  the  reinstatement  of  passenger  service  upon  de- 
fendant's road.  It  is  only  as  a  passenger  seeking  transpor- 
tation from  Belleville  to  East  St.  Louis  or  vice  versa  that 
relator  is  personally  interested,  and  for  aught  that  appears 
in  this  record  there  is  and  was  at  the  time  of  filing  the  pe- 
tition ample  facilities  for  the  carriage  and  accommodation 
for  relator  and  all  other  would-be  passengers,  and  with 
precisely  the  same  kind  of  service  now  sought  to  be  re- 
quired of  the  defendant.  Inasmuch  as  the  East  St.  Louis 
&  Suburban  Railway  Company  with  a  parallel  double 
track  electric  road,  runs  its  passenger  cars  from  the  public 
square  in  Belleville  to  the  Eads  Bridge  in  East  St.  Louis,  it 
probably  would  be  a  successful  competitor  of  defendant 
for  relator's  patronage,  for  the  reason  that  defendant's 
terminal  stations  at  or  near  the  city  limits  would  be  less 
accessible.  In  what  respect  then,  it  may  be  asked,  would 
be  the  practical  benefit  to  the  relator?  The  defendant  was 
incorporated  under  the  General  Railway  Act,  and  under  the 
authority  of  Wiggins  Ferry  Co.  v.  E.  St.  L.  U.  Ry.  Co., 
107  111.  450,  had  the  right  in  the  first  instance  to  deter- 
mine the  character  of  its  railroad  business  within  the  gen- 
eral purpose  of  the  statute.  It  could  have  then  elected 
to  carry  freight  only  without  being  under  any  obligation  to 
carry  passengers.  But  whether,  having  declared  itself  a 
passenger  carrier  and  entered  upon  that  business  it  may 
afterwards  change  to  a  carrier  of  freight  only,  to  the  prej- 
udice of  the  travelling  public,  was  not  decided  in  the  Wig- 
gins Ferry  case,  nor  do  we  find  it  necessary  to  decide  that 
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question  in  this  case.  For  the  reasons  alreadj7  stated  we 
are  of  opinion  that  under  the  facts  presented  the  petition 
is  without  merit  and  that  the  judgment  of  the  Circuit 
Court  ought  to  be  affirmed. 

Affirmed. 


The  City  Water  Works  t.  David  Lane. 

1.  Ordinary  care — degree  of,  varies  with  danger.  The  degree  of 
care  required  of  an  ordinarily  prudent  person  is  to  be  determined  by  the 
danger  to  which  he  knowingly  is  exposed. 

2.  Assumed  risk— when  doctrine  of%  applies.  If  a  servant  volunta- 
rily and  knowingly  works  in  a  dangerous  place,  or  with  dangerous  or 
defective  machinery,  he  cannot  recover  for  injuries  received  in  conse- 
quence, for  in  such  case  the  risk  is  his  and  not  that  of  his  employer. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  St  Clair  County;  the  Hon.  R.  D.  W.  Holder,  Judge,  presid- 
ing. Heard  in  this  court  at  the  February  term,  1905.  Reversed,  with 
finding  of  facts.    Opinion  filed  September  8,  1905. 

M.  Millard,  for  appellant. 
Keefe  &  Irose,  for  appellee. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

Appellant,  a  corporation,  owns  and  operates  a  water 
supply  plant  and  pumping  station  in  East  St.  Louis,  by 
which  the  city  is  supplied  with  water  from  the  river.  April 
2S,  1902,  appellee  was  employed  by  appellant  and  began 
work  as  an  oiler  and  wiper  of  the  engines  and  machinery 
at  the  pumping  station.  He  was  to  work  with  and  assist 
the  night  engineer  and  was  under  his  direction  and  super- 
vision. His  duties  were  to  supply  the  machinery  with  oil 
when  needed,  to  wipe  and  clean  the  same,  and  to  do  such 
other  work  about  the  machinery  as  the  engineer  should  di- 
rect. He  worked  from  six  in  the  evening  until  seven  in 
the  morning.  His  services  began  the  evening  of  April  20th, 
and  on  the  fifth  night  thereafter,  May  3,  1902,  while  at- 
tempting to  walk  upon  a  bar  near  the  moving  crank  and 
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fly-wheel  of  the  engine,  his  foot  was  caught  by  the  crank 
and  injured.  He  brought  suit  in  the  Circuit  Court  against 
appellant  to  recover  damages  for  the  injuries  received. 

The  declaration  is  in  three  counts  and  charges  appellant 
with  negligence  in  not  furnishing  sufficient  light  at  the 
place  where  appellee  was  required  to  work,  in  not  supply- 
ing a  hand-hold  or  rail  by  which  appellee  could  have  sup- 
ported himself,  and  in  failing  to  warn  and  instruct  appel- 
lee as  to  the  dangers  of  his  employment.  The  case  was 
tried  by  a  jury  upon  the  general  issue  and  a  verdict  in  favor 
of  appellee  for  $500  was  returned,  upon  which  the  court 
rendered  judgment.  Pefendant  appealed.  On  the  trial,  at 
the  close  of  plaintiffs  evidence,  and  again  at  the  close  of 
all  the  evidence,  defendant  moved  the  court  for  a  peremp- 
tory instruction  to  the  jury,  to  find  for  the  defendant.  The 
instruction  was  refused,  exceptions  preserved  and  error  as- 
signed. 

After  a  careful  consideration  of  all  the  evidence  in  the 
record,  and  the  argument  of  counsel  in  support  of  their  re- 
spective contentions,  we  are  of  opinion  that  the  peremp- 
tory instruction  should  have  been  given  and  that  the  trial 
court  erred  in  refusing  it. 

In  addition  to  the  foregoing  statement  of  facts,  it  appears 
from  the  undisputed  evidence  in  the  record  that  appellee 
was  a  man  of  mature  years,  that  he  solicited  employment 
in  the  service  to  which  he  was  assigned,  and  in  which  he 
was  engaged  when  injured;  that  he  claimed  for  himself 
aptitude  in  learning  to  perform  the  work  required;  that  he 
was  fully  instructed  by  the  engineer  respecting  his  duties, 
and  for  four  nights  preceding  his  injury  most  of  the  work 
for  which  he  was  employed  was  performed  by  the  engineer 
while  appellee  attended  and  looked  on;  that  the  machinery, 
in  its  working  parts,  was  fully  exposed  to  view  and  the 
danger  to  be  incurred  by  appellee  while  about  his  duty  was 
clearly  apparent.  There  is  no  evidence  that  appellee  was 
directed  to  do  the  work  he  was  engaged  in  when  injured, 
nor  does  there  appear  to  have  been  any  call,  occasion  or  ne- 
cessity for  his  being  in  that  particular  place  at  that  time. 
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Appellee  testified,  on  cross-examination:  "I  had  been  around 
the  moving  parts  of  the  engine  and  seen  it  moving  all  the 
time;  I  could  see  what  parts  were  moving  and  what  parts 
were  stationary;  I  did  ijot  know  what  risk  I  was  taking 
exactly  in  going  there;  I  knew  what  parts  of  the  engine 
were  moving  when  I  went  in  there;  I  could  see  that;  I  saw 
them  every  night  during  the  five  nights  I  was  there."  Ap- 
pellee testifies  that  there  were  only  five  lights  (electric  in- 
candescent) all  told  in  the  room,  and  that  only  three  of 
these  were  burning  at  the  time.  The  testimony  is  over- 
whelming that  there  were  ten  lights  in  the  engine  room 
and  all  burning  that  night.  But  accepting  appellee's  state- 
ment that  only  three  were  burning,  he  knew  or  should  have 
known  as  well  as  any  one  else  the  condition  as  to  the 
sufficiency  of  light.  He  says  there  was  one  light  hanging 
from  the  ceiling  right  over  the  place  he  was  injured. 
Whatever  the  condition  in  other  parts  of  the  room  it  seems 
that  the  one  light  immediately  above  the  bar  on  which  be 
stepped  would  be  sufficient  to  reveal  the  danger  to  which 
he  was  exposed  in  going  into  that  place.  There  is  no  evi- 
dence tending  to  prove  the  allegation. of  negligence  charged 
in  the  third  count  of  the  declaration,  unless  the  statement 
of  appellee  that  "there  was  nothing  there  to  support  your- 
self with,"  is  to  be  so  regarded.  This,  of  itself,  proves 
nothing.  It  is  not  shown  by  any  witness  that  a  bar  or 
railing  at  this  place  was  practicable,  convenient  or  necessary, 
for  as  already  observed,  it  does  not  appear  that  it  was  ever 
necessary  to  go  in  upon  the  bar  or  place  referred  to  while 
the  engine  was  in  motion.  Appellee  seems  purposely  and 
unfortunately  to  have  chosen  the  time  for  his  venture 
when  the  engineer  was  above  stairs.  When  reproached  by 
the  engineer  for  going  in  there  when  he  had  been  expressly 
told  not  to  do  so,  his  answer  was,  "Yes,  but  I  thought  you 
were  doing  my  work  and  I  did  not  want  you  to  do  it." 
Even  if  conceded  that  the  evidence  not  only  tends  to 
prove,  but  preponderates  in  support  of  the  allegation  of 
negligence,  the  appellee  cannot  recover  for  the  reason  that 
upon  this  record  we  are  constrained  to  hold  as  a  matter  of 
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law,  that  he  was  not  in  the  exercise  of  due  care  for  his  own 
safety,  and  that,  as  incidental  to  his  employment  and  his 
knowledge  of  the  conditions,  he  assumed  the  risk.  He 
voluntarily  engaged  in  a  hazardous  occupation  in  which  the 
•incidental  risk  is  great.  He  knew  or  must  have  known 
from  the  very  nature  of  the  service  and  from  a  mere  casual 
observation,  that  in  going  in  and  about  the  engine  and 
machinery  when  in  motion,  he  was  constantly  exposed, 
and  that  no  more  than  ordinary  care  under  such  circum- 
stances required  a  high  degree  of  caution  and  watchfulness 
to  avoid  injury.  The  degree  of  care  required  of  an  ordi- 
narily prudent  person  is  to  be  determined  by  the  danger  to 
which  he  knowingly  is  exposed.  Wilson  v.  I.  C.  R.  R.  Co., 
109  App.  542.  Appellee  was  acquainted  with  the  condi- 
tions and  as  an  ordinarily  cautious  and  prudent  person 
must  be  held  to  have  known  the  danger  of  what  he  at- 
tempted to  do.  He  was  not  in  the  exercise  of  ordinary  care. 
His  own  negligence  contributed  to  the  injury.  By  accept- 
ing employment  and  undertaking  to  perform  the  duties 
required  the  servant  assumes  the  risk  of  dangers  incidental 
to  the  service,  and  in  addition  to  that  he  assumes  the  risk  of 
dangers  which  he  knows  and  understands,  even-  though  the 
additional  hazard  is  due  to  the  negligence  of  the  master. 
If  he  voluntarily  and  knowingly  works  in  a  dangerous 
place,  or  with  dangerous  or  defective  machinery,  he  cannot 
recover  for  injuries  received  in  consequence,  for  in  such  case 
the  risk  is  his  and  not  of  his  employer.  C.  &  E.  I.  R.  R.  Co. 
v.  Heerey,  Admr.,  203  111.  492;  I.  T.  R.  R.  Co.  v.  Thompson, 
112  App.  463.  Under  the  evidence  in  this  case  it  must  be 
held  that  appjellee  assumed  the  risk  and  for  that  reason 
alone  there  can  be  no  recovery.  The  judgment  of  the 
Circuit  Court  will  therefore  be  reversed  with  a  finding  of 
facts. 

Reversed,  with  finding  of  facts. 

We  find  as  facts,  to  be  incorporated  with  the  judgment, 
that  the  injury  complained  of  was  not  caused  by  appellant's 
negligence,  that  appellee  was  not  in  the  exercise  of  ordinary 
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care  for  his  own  safety  before  and  at  the  time  of  his  injury, 
and  that  appellee  assumed  the  risk  from  which  he  was  in- 
jured. 


The  People  of  the  State  of  Illinois,  ex  rel.  Charles  W. 
Thomas,  v.  The  East  St.  Louis  &  Suburban  Railway 
Company. 

1.  Mandamus— when  does  not  lie,  to  compel  railroad  to  run  its  trains 
to  a  particular  point.  Mandamus  does  not  lie  to  compel  a  railroad 
company  to  run  its  trains  to  a  particular  point  where  it  does  not  appear 
that  such  carrier  was  under  any  legal  obligation  so  to  do. 

Mandamus  proceeding.  Error  to  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  R.  D.  W.  Holder,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1905.  Affirmed.  Opinion  filed  September 
8,1905. 

Charlbs  W.  Thomas,  for  plaintiff  in  error. 

Schafkr  &  Farmer,  for  defendant  in  error. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

In  this  proceeding  the  relator,  plaintiff  in  error,  a  citizen 
and  resident  of  Belleville,  seeks  by  mandamus  to  compel 
the  defendant  in  error  to  run  and  operate  its  passenger  cars 
to  and  from  the  east  entrance  of  the  Eads  Bridge  in  East 
St.  Louis,  a  point  about  four  blocks  east  and  beyond  its 
present  terminal  or  transfer  station.  The  petition  was 
filed  in  the  Circuit  Court  of  St.  Clair  County  and  the  issues 
made  by  answer  and  replication  were  tried  by  the  court 
without  a  jury.  The  court's  finding  whs  in  favor  of  the 
defendant,  and  against  the  petitioner  for  costs.  Where- 
upon the  record  is  brought  by  writ  of  error  to  this  court 
for  review. 

From  the  petition,  answer  and  evidence  it  appears  that 
the  Belleville  Electric  Eailway  Company  was  organized 
under  the  General  Eailway  Act  of  this  State,  December  8, 
1893,  with  power  to  build  and  operate  a  railroad  from  the 
eastern  limits  of  Belleville  to  the  western  limits  of  East 
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St.  Louis;  that  it  built  an  electric  railroad  in  1894  on  Main 
street,  in  Belleville,  from  the  public  square  to  the  western 
city  limits,  which  has  since  been  used  by  it  and  its  legal 
successors  to  convey  passengers  from  the  public  square  to 
East  St.  Louis;  that  in  1902  its  name  was  changed  to  the 
East  St.  Louis  &  Suburban  Railway  Company;  that  in 
February,  1897,  the  St.  Louis,  Belleville  &  Suburban  Rail- 
way Company  was  organized  under  the  General  Law  and 
built  and  operated  a  double  track  electric  railway  from  the 
western  limits  of  Belleville  to  the  eastern  limits  of  East 
St.  Louis;  that  in  March,  1902,  the  St.  Louis,  Belleville  & 
Suburban  Railway  Company  sold  its  property  and  fran- 
chise to  and  became  consolidated  with  the  East  St.  Louis 
&  Suburban  Railway  Company,  the  defendant  in  this 
case;  that  in  July,  1893,  the  city  of  East  St.  Louis  gave  per- 
mission to  the  said  St.  Louis,  Belleville  &  Suburban  Rail- 
way Company  to  run  its  cars  over  the  tracks  of  the  East 
St.  Louis  Electric  Street  Railway  Company  to  and  from  the 
east  entrance  of  the  Eads  Bridge  in  said  city,  subject,  how- 
ever, to  such  traffic  arrangement  or  agreement  as  might  be 
made  with  the  said  East  St.  Louis  Electric  Street  Railway 
Company  for  such  privilege,  and  subject,  also,  to  the  ordi- 
nances and  regulations  enacted  and  imposed  by  the  city  of 
East  St.  Louis.  It,  furthermore,  appears  that  under  a  con- 
tract arrangement  with  the  said  East  St.  Louis  Electric 
Railway  Company,  the  defendant  operated  its  cars  to  the 
Eads  Bridge,  until  about  a  year  prior  to  filing  the  petition 
herein  when,  in  conformity  with  the  request  and  direction 
of  the  municipal  authorities  of  East  St.  Louis,  the  termi- 
nal or  transfer  station  of  the  defendant  road  was  changed 
to  its  present  location,  four  blocks  east  of  the  east  entrance 
to  the  Eads  Bridge. 

It  does  not  appear  of  record  that  the  defendant  was  un- 
der any  legal  duty  to  operate  its  cars  to  the  end  of  the 
bridge,  and  this  alone  and  of  itself  is  sufficient  to  warrant 
the  judgment  of  the  Circuit  Court.  The  contention  by 
plaintiff  that  this  duty  was  imposed  by  the  Belleville  city 
ordinance  which  gave  to  the  St.  Louis,  Belleville  &  Subur. 
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ban  Railway  Company  permission  to  construct  and  operate 
its  railway  in  the  city  of  Belleville,  is  fully  met  by  the  fact 
that  afterwards  and  before  the  road  was  built  under  the 
permission,  the  ordinance  was  repealed.  By  contract  ar- 
rangement with  the  East  St.  Louis  Electric  Street  Railroad 
Company,  to  which  the  city  of  East  St.  Louis  assented,  de- 
fendant was  permitted  to  operate  its  cars  over  the  tracks  of 
said  company  to  Eads  Bridge.  But  nothing  in  the  ordi- 
nance by  which  assent  of  the  city  is  given  to  this  contract, 
imposes  upon  the  defendant  the  duty  to  run  its  cars  to  the 
Bridge.  Nor  does  the  ordinance  contain  any  restriction 
upon  the  contracting  companies  as  to  the  location  of  the 
transfer  station  or  terminal  point  of  the  defendant  com- 
pany. By  express  provision  of  the  ordinance  the  rights  of 
the  defendant  in  the  use  of  the  tracks  through  the  city  are 
subject  to  the  contract  made  with  the  East  St.  Louis  Electric 
Street  Railroad  Company,  and  the  ordinances  and  regula- 
tions of  the  city.  From  aught  that  appears  in  this  record, 
the  city  had  the  power  and  legal  authority  to  direct. the 
change  of  which  complaint  is  made,  and  certainly  without 
in  any  manner  trenching  upon  the  vested  rights  of  either 
the  plaintiif  or  defendant  in  this  cause.  '  Whether  the 
change  of  the  transfer  station  from  the  end  of  the  bridge  to 
its  present  location  was  for  the  health,  convenience  or  safety 
of  the  public  or  passengers  is  a  question  outside  the  issuest 
in  this  case  and  with  which  we  have  no  concern.  Nor  does 
it  matter  that  what  was  done  may  not  have  been  enjoined 
by  formal  act  and  ordinance  of  the  city  council.  That  the 
change  was  requested  by  the  mayor,  that  other  city  officers 
appro.ved  of  it,  and  that  all  parties,  whose  legal  rights  may 
have  been  affected  seem  to  have  acquiesced,  warrants  the 
inference  that  it  was  clone  by  municipal  authority  for  the 
public  good.  Failing  to  establish  the  legal  duty  of  the  de- 
fendant to  operate  its  cars  to  the  Eads  Bridge,  the  petitioner 
is  without  right  in  this  proceeding.  Other  questions  have 
been  presented  and  discussed  in  argument  and  numerous 
authorities  cited  in  support  of  well-established  propositions 
of  law  applicable  in  proceedings  of  this  kind,  but  in  view 
vokcxxiia 
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of  our  holding  upon  plaintiff's  first  contention,  we  do  not 
deem  it  necessary  or  profitable  to  extend  this  opinion.  The 
judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Frank  D.  Thomas,  Administrator   de  bonis   non,  v. 
James  F.  Waters,  et  al. 

1.  Writ  of  error— when  lies.  A  writ  of  error  lies  to  review  the 
decree  of  a  court  of  probate  in  relation  to  a  proceeding  to  sell  real  es- 
tate to  pay  the  debts  of  a  decedent. 

2.  Administrator  de  bonis  nun— authority  of.  not  subject  to  collat- 
eral attack.  The  authority  of  an  administrator  de  bonis  non  can  only 
be  questioned  in  a  direct  proceeding  instituted  for  that  purpose. 

8.  Sale  of  real  estate  to  pay  debts— what  does  hot  bar  proceed- 
ing for.  A  delay  occasioned  by  the  fact  that  the  land  in  question  was 
until  about  the  time  of  the  institution  of  the  proceeding  subject  to 
dower  and  homestead,  which  substantially  represented  its  entire  value, 
doe*  not  bar  the  proceeding. 

Petition  for  leave  to  sell  real  estate  to  pay  debts.  Error  to  the  County 
Court  of  Pope  County;  the  Hon.  William  A.  Whiteside,  Judge,  presid- 
ing. Heard  in  this  court  at  the  February  term,  1905.  Reversed  and 
remanded  with  directions.    Opinion  filed  September  8,  1905. 

D.  G.  Thompson  and  W.  D.  Beambs,  for  plaintiff  in  error. 

William  H.  Moore  and  Charles  Durfee,  for  defendants 
in  error. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court 
In  this  proceeding  Frank  D.  Thomas,  plaintiff  in  error, 
as  administrator  de  bonis  non  of  the  estate  of  Pleasant  G. 
Waters,  deceased,  filed  his  petition  in  the  County  Court  of 
Pope  County  for  an  order  to  sell  real  estate  to  pay  debts. 
It  is  represented  that  Pleasant  G.  Waters  died  intestate 
April  15,  1884,  leaving  surviving,  India  E.  Waters,  his 
widow,  and  James  F.  Waters,  Charles  Waters,  Dora  Austin, 
Mary  E.  JBoaz,  Le  Roy  D.  Waters  and  Henry  C.  Waters, 
his  children  and  heirs  at  law;  that  all  the  children  were 
minors  at  the  time  of  their  father's  death;  that  at  the  date 
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of  his  death  Pleasant  G.  Waters  owned  and  occupied  as  a 
home  the  real  estate  described  in  the  petition;  that  after 
his  death  his  widow  and  minor  children  continued  to  oc- 
cupy said  land  as  a  homestead  until  the  youngest  child  be- 
came of  age  on  February  23,  1904,  after  the  date  of  filing 
the  petition  herein.  It  is  further  represented  that  an  ad- 
ministrator of  the  estate  of  Pleasant  G.  Waters,  deceased, 
was  duly  appointed  in  1884,  and  fully  administered  upon 
the  personal  property  of  said  estate;  that  the  widow  was 
awarded  an  allowance  of  $1,387,  that  the  personal  property 
appraised  at  $838.20  was  taken  by  the  widow  on  her  award 
leaving  a  balance  due  her  of  $538.80;  that  claims  to  the 
amount  of  $330  were  allowed;  that  a  claim  of  $30  is  yet  un- 
adjusted, and  that  the  total  indebtedness  remaining  unpaid 
was  $898.80;  that  in  his  inventory  the  administrator  listed 
the  real  estate  at  $1,550,  and  reported  June,  1885,  as  fol- 
lows: "There  is  no  further  personal  property  belonging 
to  said  estate,  and  that  said  real  estate  is  occupied  as  a 
homestead  by  the  widow  and  minor  children,  and  is  not 
worth  at  forced  sale  more  perhaps,  than  $1,000.  The  said 
estate  being  insolvent,  ask  to  be  discharged;"  that  upon  the 
filing  of  said  report  the  administrator  was  discharged.  It 
further  appears  from  the  petition  that  upon  application  of 
T.  Scott,  a  creditor,  after  the  death  of  India  E.  Waters,  the 
widow,  in  1899,  letters  of  administration  de  bonis  non  were 
issued  to  plaintiff  in  error.  The  defendants,  appellees,  filed 
their  answer  to  the  petition  denying  the  indebtedness  and 
averring  that  the  homestead  was  abandoned  by  the  widow 
in  1886.  It  is  averred  in  answer,  that  the  land  is  worth 
$2,000,  and  has  been  worth  that  sum  ever  since  the  death  of 
Pleasant  G.  Waters,  that  petitioner  is  not  the  administrator 
de  bonis  non>  and  defendants  specifically  claim  the  benefit 
of  the  Statute  of  Limitations.  On  the  trial  of  the  cause, 
petitioner  introduced  all  his  evidence,  to  which  the  defend- 
ants demurred.  The  court  sustained  the  demurrer  to  the 
evidence,  dismissed  the  petition  and  entered  judgment 
against  petitioner  for  costs,  from  which  an  appeal  was 
taken  to  the  Supreme  Court  and  was  there  dismissed  for 
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the  reason  that  a  freehold  was  not  involved,  there  being  no 
claim  of  adverse  title  in  issue.  Thomas,  Admr.,  v.  Waters 
et  al.,  213  111.  141.  Thereupon  the  record  is  brought  to  this 
court  upon  writ  of  error. 

The  contention  of  appellees9  counsel,  that  proceedings  by 
writ  of  error  will  not  lie  in  this  case  for  want  of  statutory 
,  authority,  is  not  tenable  for  the  reason  that  it  is  expressly 
provided  that  appellate  courts  shall  have  jurisdiction  of 
matters  of  appeal  and  writ  of  error  from  the  final  judg- 
ments or  decrees  of  county  courts  in  cases  of  this  kind. 
Sec.  8,  Appellate  Court  Act;  Lynn,  Admx.,  v.  Lynn,  160 
111.  307;  McCallum  v.  Title  &  Trust  Company,  203  111.  142. 
The  right  of  plaintiff  in  error  to  institute  this  proceeding 
was  established  by  his  letters  of  administration  offered  in 
evidence,  and  his  authority  as  administrator  da  bonis  non 
cannot  be  challenged  by  demurrer  to  the  evidence.  It  is 
to  be  presumed  the  court  acted  upon  sufficient  showing  in 
making  the  appointment.  The  order  of  the  court  and  his 
letters  pursuant  therewith  are  conclusive  of  his  authority 
until  set  aside  or  annulled  by  a  direct  proceeding  for  that 
purpose.  Judd  v.  Ross  et  al.,  146  111.  40;  Salomon  v.  Peo- 
ple, use,  etc.,  191  111.  290.  The  proceeding  to  sell  real 
estate  to  pay  debts  is  collateral  to  that  for  the  appointment 
of  an  administrator.  Whether  plaintiff  in  error  was  pub- 
lic administrator  at  the  time  of  his  appointment  is  imma- 
terial, as  it  appears  from  the  record  that  he  was  appointed 
administrator  de  bonis  nony  and  the  error  or  irregularity  of 
issuing  the  letters  without  bond  was  subsequently  cured  by 
filing  a  bond  under  leave  of  the  court,  so  that  the  rights  of 
the  defendants  in  that  respect  are  in  nowise  prejudiced. 
Upon  the  merits  of  the  case,  the  facts  as  they  appear  from 
the  petition,  the  admissions  by  answer  and  the  evidence, 
we  are  of  opinion  that  the  judgment  of  the  trial  court 
should  be  reversed.  There  is  sufficient  showing  to  author- 
ize a  decree  of  sale  according  to  the  prayer  of  the  petition. 
It  is  the  law  of  this  State,  and  so  held  in  a  number  of  de- 
cisions of  the  Supreme  Court,  that  if  facts  are  shown  to 
excuse  delay  the  mere  lapse  of  time  will  not  bar  the  collection 
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of  claims  against  the  estate  of  a  deceased  person  in  the 
manner  here  proposed.  And  it  is  well  settled  that  where 
property  is  encumbered  by  dower  and  homestead  substan- 
tially to  its  full  value,  it  is  not  necessary  or  proper  for  an 
administrator  to  sell  the  premises  subject  to  that  encum- 
brance. He  or  the  creditors  may  wait  until  the  encum- 
brance is  extinguished  and  then  sell.  Wells  v.  Lanham, 
Excr.,  189  111.  326;  Graham,  Admr.,  v.  Brock,  212  111.  579. 
The  right  to  subject  the  real  estate  to  the  payment  of  debts 
is  merely  suspended  until  such  time  as  it  may  be  effectively 
asserted.  Under  the  first  administrator  the  personal  prop- 
erty was  exhausted,  claims  allowed  against  the  estate  were 
unpaid,  the  real  estate  was  occupied  by  the  widow  and 
children  as  a  homestead  until  the  filing  of  this  petition, 
and  was  not  of  certain  or  substantial  value  in  excess  of  the 
homestead  and  dower.  The  debts  for  which  the  sale  is 
asked  appear  to  be  just  claims  duly  allowed  by  the  court, 
and  no  rights  of  third  parties  intervening,  it  seems  just  and 
equitable  that  they  should  be  paid  and  that  the  defendants, 
heirs  of  the  deceased,  are  not  in  a  position  to  complain  of 
the  unavoidable  delay  on  the  part  of  creditors. 

The  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  the  County  Court  to  overrule  the  demurrer, 
and  for  further  proceedings  in  conformity  with  this  opin- 
ion. 

Reversed  and  remaTided,  with  directions. 


G.  T.  Brecht  Butchers'  Supply  Company  v.  P.  H.  Stern. 

1.  Recoupment— extent  to  which,  available.  Recoupment  is  only 
available  to  reduce  or  defeat  the  plaintiff's  claim;  it  cannot  be  made 
the  basis  of  an  independent  judgment  in  favor  of  the  defendant. 

Action  commenced  before  justice*  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Pulaski  County;  the  Hon.  William  N.  Butler,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1905.  Affirmed. 
Opinion  filed  September  8,  1905. 
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Fred  Hood,  for  appellant. 
Wall  &  Castee,  for  appellee. 

Mb.  Justice  Myers  delivered  the  opinion  of  the  court. 

This  suit  was  begun  before  a  justice  of  the.  peace  by  ap- 
pellant for  a  balance  of  $192  claimed  to  be  due  from  ap- 
pellee upon  a  contract  of  sale  of  a  refrigerator  to  be  used 
by  appellee  in  his  butcher  shop  at  Mounds,  Illinois.  In  the 
trial  appellee  claimed  by  way  of  recoupment  damages  sus- 
tained by  reason  of  appellant's  failure  or  delay  in  deliv- 
ering the  refrigerator  according  to  contract.  The  justice 
gave  judgment  for  the  defendant.  Plaintiff  appealed  to 
the  Circuit  Court,  where  a  trial  by  jury  again  resulted  in 
verdict  and  judgment  in  favor  of  defendant,  from  which  the 
plaintiff  appealed  to  this  court.  According  to  the  testimony 
of  appellee,  which  is  not  disputed  by  any  evidence  shown 
in  the  abstract,  on  February  5,  1904,  appellant  undertook 
and  agreed  to  furnish  and  set  up  in  appellee's  butcher  shop 
at  Mounds,  a  refrigerator  of  certain  size  and  description,  the 
same  to  be  delivered  and  set  up  by  March  15th  following, 
for  which  appellee  was  to  pay  the  sum  of  $242.  Appellee 
paid  $50  on  the  day  of  contract  and  was  to  pay  the  balance, 
$192,  upon  the  delivery  of  the  refrigerator  according  to 
contract.  The  refrigerator  was  not  delivered  at  Mounds 
until  April  5th.  In  recoupment  of  damages  caused  by  fail- 
ure of  appellant  to  deliver  and  set  up  the  refrigerator  at  the 
time  required  by  the  contract,  appellee  proved  the  loss  of 
meat  for  want  of  refrigerator,  the  loss  of  patronage  and 
business,  and  the  payment  of  freight,  which  under  the  con- 
tract appellant  was  to  .pay.  From  the  evidence  appearing 
of  record  and  undisputed,  we  cannot  say  that  the  verdict  of 
the  jury  should  be  set  aside.  The  refrigerator  was  bought 
for  a  special  purpose — the  storage  and  preservation  of  fresh 
meats.  This  appellant's  agent  knew  at  the  time  of  the 
contract  and  from  the  correspondence  between  the  parties 
prior  to  the  time  the  refrigerator  should  have  been  de- 
livered, and  subsequent  thereto,  until  it  was  shipped  from 
St.  Louis,  appellant  must  have  known  and  understood  that 
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appellee  relied  upon  its  compliance  with  the  terms  of  the 
contract.  It  was  for  the  jury  to  say  whether  the  damages 
claimed  by  appellee  were  caused  by  appellant's  failure  to 
deliver  the  refrigerator  according  to  contract,  and  what 
sum,  if  any,  should  be  allowed  under  the  evidence,  chiefly 
that  of  appellee  himself,  to  which  no  objection  was  made 
or  exception  taken  so  far  as  it  affected  any  material  issue 
in  the  case.  In  recoupment,  damages  arising  out  of  the 
contract  on  which  the  suit  is  brought  may  be  allowed  only 
to  the  extent  of  the  plaintiffs  claim.  The  defendant  may 
not  recover  over  against  the  plaintiff,  as  in  set-off,  where 
the  counter-claim  is  outside  and  independent  of  that  for 
which  the  action  is  brought.  Under  this  proposition  a 
number  of  the  instructions  given  at  the  instance  of  appellee 
were  erroneous,  but  of  this  no  complaint  is  made  in  argu- 
ment by  appellant's  counsel.  As  the  jury  did  not  assess 
damages  over  in  favor  of  defendant  the  error  was  harmless. 
Some  of  the  instructions  to  which  our  attention  is  directed 
by  argument  of  appellant  are  not  strictly  accurate  in  the 
statement  of  the  law  applicable  to  the  facts  in  this  case, 
but  on  the  whole  we  find  no  substantial  error,  for  which  the 
judgment  should  be  reversed.    It  is  therefore  affirmed. 

Affirmed, 


Illinois  Central  Railroad  Company  v.  Lather  JL  Black. 

1,  Punitive  damages — what  essential  to  recovery  of,  against  carrier. 
In  order  to  recover  punitive  damages  from  a  carrier,  it  is  essential  that 
it  appear  that  the  employe  of  the  carrier  charged  as  guilty,  was  acting 
within  the  line  of  his  service  or  duty. 

2.  Ejection  of  passenger— authority  of  brakeman  for,  must  be 
proved.    The  authority  of  a  brakeman  to  put  a  passenger  off  a  train 

will  not  be  presumed,  but  must  be  proved. 

8.  Trespasser— par*  icular  instruction  as  to  non-liability  of  railroad 
company  for  ejection  of,  approved.    An  instruction  as  follows  : 

••  The  court  instructs  the  jury,  that  if  you  believe  from  the  evidence, 
that  Luther  M.  Black  got  upon  the  train  in  question  without  any  inten- 
tion of  paying  his  fare,  but  intending  to  beat  his  way,  and  that  he  was 
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put  off  or  pushed  off  by  the  brakeman,  then  you  should  find  the  defend* 
ant  not  guilty,  unless  the  evidence  shows  that  the  brakeman  had  been 
authorized  by  the  company  to  put  the  trespasser  off  the  train," 
though  subject  to  slight  criticism  in  form,  is,  in  substance,  approved. 

Action  on  the  case  for  personal  injuries.    Appeal  from  the  Circui; 
Court  of  Fayette  County;  the  Hon.  Truman  E.  Ames,  Judge,  presiding. 
.  Heard  in  this  court  at  the  February  term,  1905.    Reversed  and  re* 
manded.     Opinion  filed  September  8, 1005. 

Brown,  Burnside  &  Bullington,  for  appellant;  John  G. 
Drbnnan,  of  counsel. 

Albert  Roe,  for  appellee. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

In  this  action  appellee  seeks  to  recover  damages  of  ap- 
pellant under  the  allegation  that  he  was  a  passenger  in  the 
caboose  of  appellant's  train  and  that  the  conductor,  brake- 
man  and  other  servants  of  appellant  wilfully,  recklessly 
and  wantonly  pushed  and  kicked  him  off  while  the  train 
was  running  at  a  rapid  rate  of  speed  and  that  in  conse- 
quence he  was  permanently  injured.  The  second  count  of 
the  declaration  contains  substantially  the  same  allegations 
except  that  any  act  on  the  part  of  the  conductor  is  omitted. 
The  jury  returned  a  verdict  finding  defendant  guilty  as 
charged  in  the  first  count  and  assessed  damages  at  $850. 
From  a  judgment  on  the  verdict  the  defendant  appealed,  to 
this  court. 

On  the  morning  of  June  24,  1904,  appellee  went  from 
Petoka,  where  he  lived,  to  Vandalia,  on  a  through  freight 
train  over  appellant's  road.  He  paid  no  fare.  He  arrived 
about  nine  o'clock,  got  drunk  within  an  hour,  when  the  city 
policeman,  moved  by  sympathy  for  his  friends,  no  doubt, 
and  regard  for  the  public  weal,  suggested  temporary  retire- 
ment and  a  few  hours  rest.  He  was  put  in  a  calaboose  and 
kept  there  until  three  o'clock  in  the  afternoon,  when  he 
was  released.  Immediately  he  got  out  he  sought  the  solace 
of  the  saloon  and  by  the  copious  use  of  intoxicating  liquor 
he  was  soon  restored  to  the  delectable  condition  of  the 
morning.    So  the  evidence  abundantly  proves.     Before 
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starting  home  he  went  to  the  drug  store  and  got  a  half 
gallon  jug  of  whisky.  He  then  went  back  to  the  saloon 
and  got  a  quart  bottle  of  whisky.  With  this  cargo  of 
liquor  in  full  storage  above  and  below  hatches,  he  headed 
for  the  train  about  four  o'clock  in  the  afternoon.  The  bot- 
tle of  whisky  roiled  off  and  was  lost.  When  he  reached 
the  caboose  it  was  north  of  the  depot.  He  went  aboard 
and  put  the  jug  of  whisky  on  the  seat  in  the  corner. 
Soon  after  the  caboose  was  moved  onto  the  siding  just 
south  of  the  depot,  uncoupled  from  the  train,  and  left  there 
for  sometime  while  the  crew  were  engaged  in  switching. 
While  the  caboose  stood  there  appellee  got  off,  but  just  be- 
fore the  train  pulled  out  he  got  upon  the  front  end.  As 
the  train  left  the  station  and  while  moving  he  fell  off  or 
was  thrown  off  and  injured.  There  is  a  sharp  conflict  of 
testimony  upon  vital  questions  in  this  case,  and  the  circum- 
stances in  contradiction  or  corroboration  of  witnesses  tes- 
tifying are  such  that  the  instructions  of  the  court  upon 
material  issues  should  be  correct.  The  appellee  testifies 
that  he  was  a  passenger  standing  upon  the  front  end  of  the 
caboose  ready  to  pay  his  fare,  and  that  the  brakeraan  Ben- 
nett, an  acquaintance,  without  provocation,  without  word 
of  complaint  or  reason  stated  or  known  to  appellee,  kicked 
and  pushed  him  from  the  train  while  it  was  in  rapid  mo- 
tion. Two  other  witnesses  standing  upon  the  street  near 
where  he  fell  testify  in  corroboration.  Bennett  testifies 
positively  that  he  did  not  see  appellee,  that  he  was  stand- 
ing on  the  rear  platform  when  the  train  left  the  station 
and  at  the  time  given  for  the  supposed  occurrence,  and 
knew  nothing  of  the  accident  until  the  train  reached  Peto- 
ka.  In  this  Bennett  is  corroborated  by  Knight,  another 
brakeman,  and  to  some  extent  by  other  witnesses  and  cir- 
cumstances proven.  This  will  be  sufficient  statement  of 
the  facts  to  indicate  clearly  the  conflict  in  the  evidence 
upon  material  issues  and  the  necessity  for  substantially  ac- 
curate instructions  as  to  the  law. 

Error  is  assigned  upon  the  action  of  the  trial  court  in  giv- 
ing the  plaintiff's  sixth  instruction  and  refusing  defend- 
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ant's  ninth.  Argument  of  counsel  is  chiefly  directed  to 
this  point.  The  plaintiff's  sixth  given  instruction  is  as  fol- 
lows: "The  court  instructs  the  jury  in  this  case,  that  if 
you  believe  from  the  evidence,  that  plaintiff  was  a  pas- 
senger upon  the  train  in  question,  and  that  the  servants  of 
the  railroad  company  operating  said  train  wilfully  and 
wantonly  or  recklessly  threw,  cast  or  pushed  the  plaintiff 
from  said  train,  whilst  the  same  was  in  motion,  thereby  in- 
juring the  plaintiff,  alleged  in  the  declaration,  then  and  in 
such  case,  the  jury  may  award  in  addition  to  the  actual 
damages,  if  any  be  shown,  other  and  further  damages  as  a 
punishment  such  as  are  known  as  vindictive  damages." 
Under  the  evidence  in  this  case  the  instruction  is  errone- 
ous and  misleading.  The  plaintiff  testifies  that  he  was  put 
off  by  the  brakeman.  He  does  not  attribute  to  the  con- 
ductor any  act  or  part  in  what  was  done.  From  aught 
that  appears  in  evidence  the  conductor  was  in  nowise  con- 
nected with  the  wrongful  act  complained  of.  It  being  the 
act  of  a  brakeman,  the  appellant  cannot  be  held  liable  to 
vindictive  damages,  whatever  the  wilfulness  and  wanton- 
ness in  the  treatment  of  appellee,  without  proof  that  the 
brakeman  was  acting  within  the  line  of  his  service  or 
duty.  To  bind  the  railroad  company  it  must  affirmatively 
appear  that  the  brakeman  was  its  agent  in  the  wilful  and 
wanton  act.  In  doing  that  which  is  authorized  or  directed 
by  the  principal  the  agent  exercises  the  will  and  intent  of 
the  principal,  and  if  under  such  authority  and  direction  the 
agent  acts  in  a  wilful  or  wanton  manner  to  the  injury  of  an- 
other, the  law  holds  the  principal  responsible,  and  punitive 
or  vindictive  damages  may  be  imposed.  It  has  been  held  in 
this  State  that  authority  in  a  brakeman  to  put  a  trespasser 
off  a  freight  train  will  not  be  presumed,  but  must  be  proved. 
C.  &  W.  I.  R.  R.  Co.  v.  Ketchem,  99  App.  660;  I.  C.  R.  R. 
Co.  v.  King,  179  111.  91.  Much  less  may  it  be  presumed 
that  he  has  such  authority  respecting  passengers  rightfully 
on  the  train,  and,  upon  reason,  much  more  will  it  be  re- 
quired that  this  authority  be  shown.  The  right  of  a  pas- 
senger to  compensatory  damages  for  mistreatment  by  em- 
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ployees  of  whatever  grade  or  service,  is  based  upon  an  en- 
tirely different  principle  from  that  upon  which  punitive 
damages  may  be  allowed  or  recovered.  The  jury  were  in- 
structed that  they  had  a  right  to  punish  the  defendant  un- 
der their  finding  that  plaintiff  was  a  passenger.  Whether 
anything  was  added  to  the  assessment  by  reason  of  this 
instruction  it  is  impossible  to  determine,  but  certain  it  is, 
that  an  erroneous  suggestion  of  the  court  by  instruction 
that  the  defendant  may  be  punished  for  the  act  of  its  serv- 
ants was  not  calculated  to  allay  prejudice  or  reduce  the 
damages.  The  refusal  of  defendant's  ninth  instruction  was 
manifest  error.  It  reads:  "The  court  instructs  the  jury, 
that  if  you  believe  from  the  evidence,  that  Luther  M. 
Black  got  upon  the  train  in  question  without  any  intention 
of  paying  his  fare  but  intending  to  beat  his  way,  and  that 
he  was  put  off  or  pushed  off  by  the  brakeman,  then  you 
should  find  the  defendant  not  guilty,  unless  the  evidence 
shows  that  the  brakeman  had  been  authorized  by  the  com- 
pany to  put  the  trespasser  off  the  train."  This  instruction 
is  subject  to  criticism  in  not  stating  that  the  plaintiff  would 
be  a  trespasser  under  the  facts  to  be  found,  before  applying 
that  term  in  the  concluding  part.  On  the  whole  it  em- 
bodies a  correct  statement  of  a  proposition  that  should 
have  been  submitted  to  the  jury  in  this  case.  The  evidence 
that  appellee  was  a  passenger  and  entitled  to  the  protection 
of  passengers,  is  not  conclusive.  He  did  not  pay  his  fare 
or  offer  to  pay  it.  He  was  not  inside  the  caboose,  the 
place  provided  for  passengers,  though  the  train  had  left 
the  station.  One  witness  testifies  that  he  \vas  taken  from 
the  empty  coal  car  in  front  of  the  caboose.  He  did  not 
pay  .fare  on  his  trip  down,  which  was  proper  evidence  as 
tending  to  show  his  intention  on  this  occasion.  All  these 
facts  and  circumstances  were  proper  for  the  consideration 
of  the  jury  in  determining  whether  or  not  he  was  a  passen- 
ger or  mere  trespasser.  The  instruction  should  have  been 
given.  To  withhold  it  in  this  state  of  the  evidence  was 
prejudicial  to  the  right  of  appellant  to  a  fair  and  impartial 
trial.    If  appellee  was  a  passenger  and  injured  in  the  man- 
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ner  alleged  and  as  he  testifies,  he  is  entitled  to  recover, 
and  under  the  evidence  we  should  not  regard  the  sum  al- 
lowed by  the  jury  as  excessive.  The  fact  of  his  intoxica- 
tion before,  at  the  time,  and  subsequent  to  his  injury,  is 
material  only  as  affecting  his  knowledge  and  recollection 
of  what  was  done  and  his  testimony  respecting  the  circum- 
stances under  which  he  was  injured.  For  the  errors  dis- 
cussed the  judgment  of  the  Circuit  Court  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Maria  C.  Baum  v.  Bernhard  Hartmann,  et  al. 

1.  Guardian's  bond— when  recovery  cannot  be  had  upon.  Recovery 
cannot  be  obtained  against  the  sureties  upon  a  guardian's  bond  upon 
the  ground  that  the  guardian  had  never  Bettled  where  it  appears  that 
the  plaintiff  upon  arriving  at  full  age,  with  full  knowledge  of  her 
rights,  without  fraud  or  misrepresentation,  and  contrary  to  the  advice 
of  the  judge  of  the  court  of  probate,  receipted  in  full  to  her  guardian 
without  having  received  the  money  due  her,  where,  by  reason  of  such 
action,  the  sureties  upon  6uch  bond  were  induced  to  surrender  security 
of  the  guardian  then  in  their  hands 

Bill  in  chancery.  Error  to  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  R.  D.  W.  Holder,  Judge,  presiding.  Heard  in  this  court  at  the 
February  term,  1905.    Affirmed.     Opinion  filed  September  8, 1905. 

Millkr,  Winkelmann  &  Baer,  for  plaintiff  in  error; 
James  M.  Dill,,  of  counsel. 

L.  D.  Turner,  for  defendants  in  error. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

At  the  September  term,  1903,  of  the  St.  Clair  Circuit 
Court,  Maria  C.  Baum,  plaintiff  in  error,  filed  her  bill  in 
chancery  by  which  it  is  represented  that  in  August,  1894, 
Simon  Baum,  father  of  complainant,  was  appointed  by  the 
County  Court  of  St.  Clair  County,  guardian  of  complain- 
ant and  her  younger  brother;  that  he  gave  bond  as  such 
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guardian  in  the  sum  of  $6,800,  with  Bernhard  Hartmann 
and  Jacob  Spies  as  sureties,  which  was  approved  by  the 
court;  that  said  guardian  and  said  surety  Jacob  Spies  have 
since  died;  that  complainant  was  eighteen  years  of  age 
June  1, 1899;  that  on  June  8, 1899,  the  said  guardian  made 
and  filed  with  the  court  his  final  report  as  guardian  of 
complainant,  by  which  it  appears  that  the  balance  in  hand 
due  complainant  was  $1,700;  that  the  report  was  approved 
and  upon  a  receipt  in  full  for  balance  and  entry  of  appear- 
ance in  writing  by  complainant,  being  presented  and  filed, 
the  court  entered  an  order  discharging  the  guardian.  It  is 
further  represented  that  complainant  did  not  receive  the 
money  for  which  the  receipt  was  given  or  any  part  thereof, 
and  that  the  total  amount,  $1,700  and  interest  thereon,  is 
still  due  and  unpaid;  that  when  she  signed  the  receipt  she 
was  unadvised  of  her  rights  in  the  matter  and  did  not  know 
the  full  import  and  meaning  of  her  act;  and  that  the  estate 
of  her  father  and  guardian  is  insolvent.  Bernhard  Hart- 
mann and  Elizabeth  Spies,  administratrix  of  the  estate  of 
Jacob  Spies,  deceased,  defendants  in  error,  are  made  par- 
ties defendant. 

Defendants  answered  separately,  admitting  the  allega- 
tions in  the  bill  except  the  allegation  that  complainant  was 
unadvised  o£  her  rights  in  the  matter  of  signing  the  receipt 
and  did  not  know  the  full  import  and  meaning  of  what  she 
did,  and  as  to  that  allegation  defendants  answer  that  they 
have  no  knowledge  and  therefore  neither  admit  nor  deny 
the  same.  Defendants  further  answering  say,  that  on  June 
8,  1899,  when  complainant  gave  her  said  receipt,  her  guard- 
ian, the  said  Simon  Baum,  was  seized  of  real  estate  then 
worth  double  the  sum  due  complainant;  that  complainant 
took  no  steps  to  collect  from  her  guardian  the  balance  due 
on  final  report  for  which  she  gave  the  said  receipt  in  full 
payment  and  satisfaction  of  her  claims  against  the  guardian, 
thereby  precluding  any  action  by  defendants  as  sureties  to 
subject  the  said  real  estate  to  the  payment  of  the  balance 
due  complainant;  that  she  permitted  the  said  guardian  to 
sell  and  convey  said  real  estate  and  put  it  beyond  the  reach 
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of  defendants  as  sureties  on  said  guardian's  bond.  Repli- 
cation was  filed,  the  cause  heard  by  the  court  and  a  decree 
dismissing  the  bill  for  want  of  equity  was  entered.  The 
record  is  brought  by  writ  of  error  to  this  court  for  review. 
The  errors  assigned  bring  in  question  the  sufficiency  of  the 
evidence  to  justify  the  decree.  Whether  the  decree  should 
stand  or  be  reversed  depends  upon  the  credit  given  to  the 
testimony  of  the  county  judge  by  whom  the  order  of  dis- 
charge was  entered. 

We  find  nothing  in  the  record  to  impeach  or  discredit 
the  testimony  of  the  county  judge  except  the  contradiction 
by  plaintiff  in  error,  and  as  to  which  of  these  witnesses  is 
entitled  to  the  greater  credit  and  may  be  believed,  the 
chancellor  who  heard  the  evidence  had  better  opportunity 
than  we  to  determine.  From  a  careful  reading  or  the  evi- 
dence we  are  satisfied  with  the  court's  findings  of  material 
facts  recited  in  the  decree.  It  appears  from  the  evidence 
and  the  decree  so  finds,  that  complainant  was  present  in 
court  when  her  guardian  presented  his  final  report  and  her 
receipt  in  full  for  the  balance  of  $1,700  shown  to  be  due 
her;  that  the  judge  then  and  there  fully  explained  to  her 
the  effect  of  giving  the  receipt  and  the  discharge  of  her 
father  as  guardian;  that  he  told  her  that  her  father  was 
insolvent  and  if  discharged  as  guardian  she  would  have  no 
recourse  for  her  money;  that  virtually  she  was  thereby  re- 
leasing all  claimfc  for  the  money.  He  told  her  she  was 
making  her  father  a  present  of  the  money.  She  stated 
that  she  fully  understood  it,  and  though  dissuaded  by  the 
judge,  insisted  upon  the  order  of  discharge.  With  the  facts 
thus  established  by  the  evidence  the  plaintiff  is  without 
equitable  right  or  claim  against  the  sureties  on  her  guard- 
ian's bond.  She  was  sui  juris,  acting  in  her  own  right 
and  capacity,  fully  advised  of  her  rights  and  the  conse- 
quence of  what  she  was  about  to  do.  Knowing  that  she 
would  have  no  recourse  for  her  money,  without  any  undue 
or  improper  influence  apparent,  she  voluntarily  and  against 
the  advice  of  the  county  judge  insisted  upon  the  approval 
of  the  final  report  and  order  of  discharge.    It  appears  that 
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she  can  read  and  write  and  there  is  no  suggestion  of  any 
lack  of  intellect  or  want  of  understanding.  There  is  no 
direct  allegation '  or  charge  of  fraud  on  the  part  of  her 
guardian,  nor  does  it  appear  that  in  any  way  she  was  influ- 
enced by  misrepresentations  by  her  father  or  any  one  else. 
It  is  scarcely  to  be  credited  that  in  the  four  years  interven- 
ing the  settlement  and  the  filing  of  her  bill,  that  she  did 
not  discover  the  imposition  which  it  is  now  claimed  was 
practiced  upon  her.  She  knew  that  her  father  was  guard- 
ian, that  he  had  money  belonging  to  her,  that  he  was 
insolvent  and  could  not  pay  her,  and  it  may  fairly  be  pre- 
sumed that  her  interest  and  concern  in  the  matter  would 
lead  naturally  to  an  inquiry  as  to  how  the  settlement  with 
her  father  had  been  made  and  what,  if  any,  recourse  she 
had.  Such  inquiry  would  have  revealed  the  condition  of 
the  guardianship  and  the  order  of  discharge.  It  would 
then  have  been  her  duty,  immediately,  to  institute  proceed- 
ings to  vacate  the  order.  The  long  delay,  especially  after 
the  death  of  her  father  and  guardian  in  January,  1902,  is  a 
circumstance  corroborating  the  testimony  of  .the  county 
judge  that  she  knew  and  fully  understood  all  that  was  done 
in  the  matter  of  settlement  and  discharge  of  her  guardian 
and  his  bondsmen.  It  is  in  the  evidence  and  findings  of 
the  court,  substantially,  that  at  the  time  of  the  settlement 
the  sureties  held  an  indemnifying  mortgage  on  certain  real 
estate  then  owned  by  the  guardian,  and  that  it  was  com- 
plainant's stated  purpose  and  intention  in  securing  the  dis- 
charge of  her  guardian  to  prevent  proceedings  by  the  sure- 
ties or  a  foreclosure  of  the  mortgage,  and  to  place  her 
father  in  a  position  to  enjoy  free  and  unmolested  the  con- 
tinued use  and  possession  of  the  said  real  estate.  It  is 
rightly  contended  by  counsel  for  defendants  in  error  that 
the  effect  of  the  discharge,  so  long  as  it  remained  unre- 
voked, was  to  prevent  proceedings  by  the  sureties  under 
the  mortgage  or  otherwise  to  pay  or  collect  the  money  for 
complainant  and  indemnify  themselves.  After  his  dis- 
charge as  guardian  plaintiff's  father  deeded  the  real  estate 
mentioned  to  his  wife,  plaintiff'a  stepmother,  for  a  consid- 


448  Appellate  Courts  of  Illinois. 

Vol.  122.  J  Baum  v.  H'artmann. 

eration  of  $1,500,  and  the  title  was  in  her  when  this  bill 
was  filed.  The  settlement  and  order  of  discharge  appear- 
ing of  record,  the  sureties  no  longer  had  claim  or  lien 
under  the  mortgage  against  the  said  real  estate  for  indem- 
nity against  loss  by  default  of  plaintiff's  guardian.  That 
it  is  the  duty  of  the  surety  on  a  guardian's  bond  to  see  that 
the  principal  deals  honestly  and  fairly  with  his  ward  and 
that  the  purpose  of  the  bond  and  the  sureties'  obligation  is 
to  secure  and  protect  the  ward  against  the  fraud  and  im- 
position of  a  dishonest  guardian,  is  a  salutary  doctrine 
which  obtains  in  all  the  higher  courts  of  this  and  other 
States.  It  is  clearly  stated  and  effectively  applied  in  Gil- 
lett  v.  Wiley,  126  111.  310.  With  that  doctrine  we  are  in 
full  sympathy  and  accord.  But  the  Gillett  case,  cited  by 
counsel  for  plaintiff,  is  so  different  in  the  facts  from  the 
case  at  bar  that  it  is  without  controlling  application 
here.  In  that  case  the  wacd  was  not  before  the  court  nor 
was  he  cited  to  appear.  He  had  no  notice  of  the  proceed- 
ings for  a  discharge  of  the  guardian.  There  had  never  been 
any  kind  of  settlement  between  the  guardian  and  ward. 
The  guardian  obtained  the  ward's  receipt  by  fraud  and 
circumvention.  The  ward  was  the  victim  of  fraud  and 
deception.  There  was  no  voluntary  act  on  his  part  in  pro- 
curing the  discharge.  He  knew  nothing  of  it.  He  signed 
by  mark  a  paper  represented  by  his  guardian  to  be  a  note. 
He  was  reared  in  ignorance,  of  vicious  habits  and  afflicted 
with  nervous  disease  that  affected  his  mental  faculties. 
None  of  these  conditions  or  circumstances  are  found  in  the 
record  under  consideration. 

We  are  of  opinion  that  the  equities  in  this  case  are  with 
the  defendants  in  error  and  therefore  affirm  the  decree  of 
the  Circuit  Court. 

Affirmed. 
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The  People  of  the  State  of  Illinois,  ex  rel.  Napoleon  B. 
Thistlewood,  v.  The  Board  of  Trustees  of  the  Tillage 
of  Mounds. 

1.  Plat  op  subdivision— extent  of  power  of  municipality  as  to  ap- 
proval or  rejection.  A.  municipal  corporation  cannot  by  ordinance  or 
by  the  action  of  its  governing  body  practically  nullify  the  effect  of  the 
statute  which  gives  to  the  owner  of  land  the  right  to  subdivide  the 
same;  all  that  it  is  authorized  to  do  is  to  see  to  it  that  the  plat  in  ques- 
tion is  in  compliance  with  the  statute  and  is  in  conformity  with  any 
reasonable  regulations  or  requirements  respecting  the  size  of  the" blocks 
and  lots,  the  direction  and  width  of  the  streets  and  alleys,  and  other  de- 
tails of  survey.  ' 

2.  Mandamus— when  lies  against  village  board.     Mandamus  lies 
against  a  village  board  to  compel  it  to  approve  a  plat  of  a  subdivision  * 
where  the  withholding  of  such  approval  is  arbitrary  and  unlawful. 

Mandamus  proceeding.  Appeal  from  the  Circuit  Court  of  Pulaski 
County;  the  Hon.  Alonzo  K.  Vickbrs,  Judge)  presiding.  Heard  in 
this  court  at  the  February  term,  1905.  Reversed  and  remanded.  Opin- 
ion filed  September  8,  1905. 

Gilbert  &  Gilbert,  for  appellant. 

Wall  &  Caster,  for  appellee. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

In  this  proceeding  the  relator,  Napoleon  B.  Thistlewood, 
appellant,  filed  his  petition  in  the  Circuit  Court,  for  a  writ 
of  mandamus  fo  compel  the  Board  of  Trustees  of  the  vil- 
lage of  Mounds  to  approve  a  plat  of  an  addition  of  said 
village,  known  as  Delaware  avenue.  The  defendant  filed 
a  general  demurrer  to  the  petition,  which,  upon  hearing, 
was  sustained  by  the  court,  and  judgment  rendered  against 
the  relator  for  costs,  from  which  an  appeal,  was  taken  to 
this  court. 

The  only  question  presented  is,  whether  or  not  under  the 
facts  set  forth  in  the  petition  and  the  law  applicable  in  such 
case  the  appellant  is  entitled  to  the  relief  prayed  for.  Ap- 
pellee's demurrer  admits  the  facts. 

It  is  related  that  before  and  at  the  time  of  fiiing  the 
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petition,  the  village  of  Mounds  was  organized  under  the 
general  law  for  the  incorporation  of  cities  and  villages; 
that  by  article  10,  section  5,  chapter  24,  Rev.  Stat.,  it  is 
provided  that  u  The  city  council  or  board  of  trustees  shall 
have  power  to  provide  by  ordinance,  that  any  map  op  sub- 
division of  any  block,  sub-lot  or  any  part  thereof,  or  of  any 
piece  or  parcel  of  land,  shall  be  submitted  to  the  city  coun- 
cil or  board  of  trustees,  or  some  officer  to  be  designated  by 
such  council  or  board  of  trustees,  for  their  or  his  approval; 
and  in  such  cases  no  such  map,  plat  or  subdivision  shall  be 
entitled  to  record  in  the  proper  county  or  have  any  validity 
until  it  shall  have  been  so  approved;  "  that  pursuant  to  the 
statute  the  Board  of  Trustees  of  the  village  of  Mounds  pro- 
vided by  ordinance  as  follows : 

"  Sec.  2.  Every  plat  or  map  of  any  addition  to  or  sub- 
division of  any  land,  block,  or  lot  or  part  thereof,  within 
the  limits  of  this  village  or  to  be  annexed  thereto,  which 
shall  be  hereafter  made,  shall  as  near  as  practicable  conform 
to  and  correspond  with  existing  blocks,  lots,  streets,  alleys 
and  public  ways,  and  every  such  plat  and  map  shall,  to  en- 
title the  same  to  be  recorded  in  the  office  of  the  recorder 
of  this  county,  be  first  submitted  to  and  approved  by  a 
majority  vote  of  the  village  board;  such  approval  to  be 
enteredby  yeas  and  nays  upon  the  journal  of  the  board's 
proceedings,  and  no  such  plat  shall  have  any  validity,  or 
be  of  any  force  until  it  is  so  approved,  and  a  certificate  of 
such  approval  signed  by  the  president  and  village  clerk, 
with  the  corporate  seal  thereto  attached  shall  have  been 
endorsed  thereon." 

"  Sec.  3.  Any  person  who  shall  fail,  neglect  or  refuse  to 
comply  with  the  requirements  of  section  two  of  this  act, 
shall  be  deemed  to  be  guilty  of  a  misdemeanor  and  on  con- 
viction shall  be  fined  not  less  than  three  nor  more  than  one 
hundred  dollars." 

It  further  appears  that  relator  was  the  owner  of  land 
within  the  corporate  limits  of  said  village;  that  he  caused 
the  same  to  be  platted  into  lots,  blocks,  streets  and  alleys 
as  an  addition  adjoining  the  platted  part  of  said  village; 
that  in  every  particular  the  said  plat  conforms  to  and  cor- 
responds with  existing  blocks,  lots,  streets,  alleys  and  pub- 
lie  ways  as  required  by  said  ordinance;  that  relator  pre- 
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sented  said  plat  to  the  village  board  for  approval,  bat  that 
the  board  without  lawful  reason  or  excuse,  by  a  majority 
vote  of  the  members  present  at  a  regular  meeting,  refused 
to  approve  the  same. 

In  many  localities  the  value  of  property  in  real  estate  is 
largely  due  to  the  right  which  the  owner  has  to  subdivide, 
plat  and  lay  out  into  blocks,  city  streets  and  alleys  and 
dispose  of  it  as  urban  property.  In  recognition  of  this 
right  and  to  facilitate  and  effect  the  purpose  of  the  owner 
in  subdividing  and  platting  his  land,  the  statute,  chapter 
109,  provides  that  he  shall  cause  the  same  to  be  surveyed 
and  a  plat  made,  duly  certified,  acknowledged  and  recorded. 
It  is  further  provided  that  the  acknowledgment  and  re- 
cording of  the  plat  shall  be  held  in  law  and  equity  to  be  a 
conveyance  in  fee  simple  of  such  portions  of  the  premises 
platted  as  are  marked  or  noted  as  donated  or  granted  to 
the  public  corporation  or  body  politic  of  which  it  is  to  be 
a  part  or  addition,  for  the  use  and  purpose  named  or  in- 
tended, and  that  the  premises  intended  for  a  street  or  other 
public  use  shall  be  held  in  the  corporate  name  of  the  city, 
village  or  town  to  whom  donated,  in  trust  for  the  purposes 
set  forth  or  intended.  By  section  5,  article  X,  chapter  24, 
Rev.  Statutes,  power  is  given  to  the  board  of  trustees  of  a 
village  to  provide  by  ordinance  that  the  plat  of  any  land 
within  the  corporate  limits  of  such  village  shall  be  first 
submitted  to  the  board  of  trustees  or  to  some  officer  desig- 
nated by  said  board,  for  approval;  and  until  it  has  been  so 
submitted  and  approved  it  shall  not  bo  entitled  to  record. 
Pursuant  to  this  authority  the  village  of  Mounds  passed  the 
ordinance  set  out  in  the  petition.  Surely  it  was  never  in- 
tended by  the  legislature  to  clothe  a  village  board  or  vil- 
lage officer  with  power  to  annul  chapter  109  in  its  applica- 
tion to  the  platting  of  land  within  the  corporate  limits. 
If  that  were  so  intended  we  should  look  for  a  different 
order  in  the  proceedings  prescribed  by  the  statute  and  ex- 
pect the  first  requirement  to  be  the  authority,  consent  or 
approval  of  the  village  board.  Within  the  language  of  the 
statute  it  is  the  plat  and  nothing  more  that  is  to  be  sub- 
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mitted  for  approval.  The  land  belonged  to  the  relator. 
His  right  to  subdivide  and  plat  it  is  a  substantial  right 
sanctioned  and  regulated  by  chapter  109,  but  it  was  given 
to  the  village  board  to  see  that  the  plat  was  made  in  com- 
pliance with  the  statute  and  in  conformity  with  any  reason- 
able regulations  or  requirement  by  ordinance  respecting 
the  size  of  the  blocks  and  lots,  the  direction  and  width  of 
the  streets  and  alleys,  or  other  detail  of  the  survey.  In 
our  opinion  this  is  the  extent  to  which  discretion  was  given 
the  board.  Evidently  this  was  the  interpretation  of  the 
statute  by  the  village  board  at  the  time  the  ordinance  was 
passed  requiring  that  plats  to  be  approved  must,  "  as  near 
as  practicable  conform  to  and  correspond  with  existing 
blocks,"  etc.,  for  that  is  the  only  requirement  or  condition 
added  to  the  statutory  plat.  In  support  of  the  contention 
that  the  granting  or  withholding  approval  of  the  plat  was 
wholly  within  the  discretion  of  the  board,  being  a  matter 
related  to  the  civic  policy  of  the  corporation  and  not  to 
be  questioned  or  controlled  by  mandamus  proceedings,  it 
is  argued  by  counsel  for  appellee,  that  by  approval  of  the 
plat  the  village  thereby  accepts  the  donation  and  assumes 
control  of  the  streets  with  the  attendant  obligation  to  im- 
prove and  maintain  them  as  public  thoroughfares.  This 
position  is  clearly  untenable.  In  construing  section  3, 
chapter  109,  which  gives  effect  to  the  acknowledging  and 
recording  of  a  plat,  the  Supreme  Court  has  held  in  a  num- 
ber of  cases  that  the  recording  of  the  plat  is  no  more  than 
an  offer  to  donate  the  streets  and  alleys,  and  that  no  obli- 
gation rests  upon  the  corporation  either  to  accept  or  im- 
prove the  same.  Hamilton  et  al.  v.  C,  B.  &  Q.  R.  R.  Co. 
et  al,  124  111.  238.  In  Russell  v.  C.  &  M.  Ry.  Co.,  205  111. 
155,  it  is  said :  "  It  does  not  lie  within  the  power  of  the 
individual  who  may  elect  to  plat  and  sell  his  property  with 
reference  to  such  plat  to  impose  upon  the  public  authori- 
ties, merely  by  his  own  act,  the  burden  of  the  care  and  re- 
sponsibility of  such  dedicated  streets  and  passageways  as 
public  highways  until  those  authorities  representing  the 
public  have  seen  fit,  by.  some  unequivocal  declaration  or 
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act  to  accept  and  assume  such  burden  and  liability."  And 
in  Hewes  v.  Village  of  Crete,  175  111.  348,  this  language  is 
used  bjr  the  court:  "It  is  the  settled  doctrine  in  this 
State,  that,  notwithstanding  the  making,  acknowledging 
and  recording  of  a  plat  showing  the  streets  thereon  in- 
tended to  be  dedicated,  as  required  by  the  statute,  the  fee 
of  the  streets  does  not  vest  in  the  municipality  until  the 
acceptance  thereof." 

No  substantial  reason  is  found  in  the  petition  or  given  in 
argument  here  to  justify  the  action  of  the  village  board  in 
withholding  its  approval  of  the  plat  in  the  manner  and 
form  as  provided  in  the  ordinance.  While  neither  the 
statute  nor  the  ordinance  is  mandator}*  in  terms,  yet  the 
duty  of  the  board  under  the  circumstances  of  this  case  is 
clearly  implied.  This  is  within  that  class  of  cases  in  which 
courts  may  control  discretionary  power  to  sustain  a  right 
or  prevent  an  injury.  The  opinion  in  Young  v.  Carey,  184 
111.  613,  is  in  point  under  the  contentions  made  by  appellee 
in  this  case  respecting  the  discretionary  power  of  the  board 
of  trustees  and  their  control  by  mandamus.  In  the  Young 
case  a  petition  was  filed  for  a  writ  of  mandamus  to  compel 
the  president  and  board  of  trustees  of  the  village  of  Don- 
nellson  to  disconnect  certain  territory  from  the  village  ac- 
cording to  the  provisions  of  the  statute  then  in  force,  it  ap- 
pearing from  the  petition  that  in  the  proceedings  to  discon- 
nect the  territory  in  question  all  the  requirements  of  the 
statute  had  been  complied  with.  Under  the  law  the  petition 
to  disconnect  territory  was  to  be  presented  to  the  trustees 
and  "upon  such  presentation  the  *  *  *  trustees  of  such 
village  may,  by  ordinance  to  be  passed  *  *  *  disconnect 
the  described  territory,"  etc.  In  that  case,  as  in  this,  it  was 
contended  by  the  defendants,  the  president  and  trustees 
of  the  village,  that  their  right  to  grant  or  refuse  the  prayer 
of  the  petition  to  disconnect  territory  involved  the  exercise 
of  a  sound  discretion  and  was  in  no  sense  mandatory,  and 
having  in  good  faith,  and  in  accordance  with  their  best 
judgment  refused  to  grant  the  pra}rer  of  the  petition,  their 
action  in  so  doing  was  not  subject  to  judicial  control.     In 
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passing  upon  this  question  the  court  used  the  following  lan- 
guage, which  we  regard  as  applicable  under  the  law  and  facts 
of  the  case  at  bar:  "When  facts  exist  of  the  character 
stated  in  section  1  of  the  act  of  1879.  and  the  same  are  set 
forth  in  a  petition  to  the  board,  the  board  is  not  authorized 
to  determine,  by  the  exercise  of  its  own  judgment  or  dis- 
cretion, whether  it  is  good  or  bad  policy  to  disconnect  the 
territory.  The  legislature  has  not  seen  proper  to  clothe 
the  board  of  trustees  with  such  discretionary  powers.  The 
legislature  has  determined  that  the  existence  of  the  facts 
stated  settles  the  question  as  to  the  advisability  of  the  con- 
nection. The  only  function  of  the  board  is  to  see  to  it  that 
the  territory  is  located  and  the  petition  signed  as  the  stat- 
ute requires.  So  we  hold  in  this  case  that  the  appellant 
having  fully  complied  with  the  statute  and  the  ordinance 
in  surveying  and  platting  his  land,  it  was  the  legal  duty 
of  the  Board  of  Trustees  to  approve  the  same.  The  petition 
was  sufficient  in  law  to  entitle  the  relator  to  a  writ  of  man- 
damus, and  the  trial  court  erred  in  sustaining  the  demurrer. 
The  judgment  is  therefore  reversed  and  the  cause  is  re- 
manded, with  directions  to  the  Circuit  Court  to  overrule 
the  demurrer. 

Reversed  and  remanded. 


Andrew  Anderson  v.  Robert  Higgins.  a  minor,  etc. 

1.  Master— -when  negligence  of  foreman  will  not  charge.  The  mere 
fact  that  one  of  a  number  of  servants  who  are  in  the  habit  of  working 
together  in  the  same  line  of  employment  for  a  common  master  has  the 
power  to  control  and  direct  the  actions  of  the  others  with  respect  to 
such  employment,  will  not  of  itself  render  the  master  liable  for  the  neg- 
ligence of  the  governing  servant  resulting  in  an  injury  to  one  of  the 
others  without  regard  to  other  circumstances;  if  the  negligence  com- 
plained of  consists  of  some  act  done  or  omitted  by  one  having  such  au- 
thority which  relates  to  his  duty  as  a  co-laborer  with  those  under  his 
control  and  which  might  just  as  readily  have  happened  with  one  of 
them  having  no  such  authority,  the  common  master  will  not  be  liable. 
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Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  R.  D.  W.  Holder,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1905.  Reversed  with  finding 
of  facts.     Opinion  filed  September  8,  1905. 

William  P.  Launtz,  for  appellant. 

Webb  &  Webb,  for  appellee. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

In  this  case  appellee,  by  next  friend,  brought  suit  in  an 
action  on  the  case  against  appellant  to  recover  damages 
for  injuries  received  while  in  the  employ  of  appellant. 
The  case  was  tried  by  jury  and  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  and  against  appellant  for 
$500  from  which  an  appeal  was  taken  to  this  court.  On 
the  trial,  at  the  close  of  plaintiff's  evidence,  and  again  at 
the  close  of  all  the  evidence,  the  defendant  moved  the  court 
to  instruct  the  jury  to  find  the  defendant  not  guilty.  This 
motion  was  denied,  the  instruction  refused,  exceptions 
preserved  and  error  duhr  assigned.  We  are  of  opinion  that 
the  peremptory  instruction  should  have  been  given,  and  for 
the  error  in  refusing  it  the  Circuit  Court  must  be  reversed 
with  a  finding  of  facts. 

The  declaration  consists  of  two  counts  substantially  the 
same  in  the  cause  of  action  set  out.  It  is  alleged  that  defend- 
ant was  a  contractor  and  builder  in  East  St.  Louis;  that  one 
Edward  Wendiing  was  his  foreman  in  charge  and  direction 
of  other  employees,  including  plaintiff,  in  the  construction 
of  a  building;  that  the  said  foreman  negligently  ordered 
the  plaintiff  and  other  servants  of  defendant  to  place  a  cer- 
tain door  in  position,  and  that  acting  in  obedience  to  said 
negligent  order  and  by  reason  thereof  and  while  in  the  ex- 
ercise of  due  care  for  his  own  safety  plaintiff  was  injured. 

It  appears  from  the  undisputed  evidence  in  the  record 
that  appellant,  prior  to  and  at  the  time  of  the  injury,  was 
a  carpenter  and  building  contractor  and  had  in  his  emplov, 
December  5,  1902,  four  carpenters,  Wendiing,  Hunger, 
Johns  and  Robert  Higgins,  the  appellee.  On  the  evening 
before  appellee  was  injured,  appellant  directed  the  men  to 
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report  for  duty  the  next  morning  at  eight  o'clock  at  the 
Baxter  Moulding  Works  where  appellant  was  constructing  a 
building.  They  were  told  that  he  would  meet  them  there  at 
the  appointed  time  and  place.  At  the  building  under  con- 
struction were  four  large  doors,  18  feet  long,  14  feet  wide 
and  4  inches  thick,  weighing  sixteen  to  eighteen  hundred 
pounds.  These  were  to  be  hung  or  placed  for  use  in  the 
building.  When  the  men  arrived  the  doors  were  standing 
together  on  edge  leaning  against  the  side  of  the  building. 
The  eight  o'clock  whistle,  the  time  to  begin  work,  blew  be- 
fore appellant  arrived.  Wendling  said  to  the  other  men, 
"Let's  go  around  and  put  in  those  doors,"  or  words  to  that 
effect.  Whereupon,  together,  they  proceeded,  to  take  down 
or  lower  from  the  then  upright  position  one  of  the  doors. 
In  doing  this  Wendling  and  Munger  took  positions  at  one 
end  of  the  door,  Johns  at  the  other  and  appellee  near  the 
middle.  The  top  of  the  door  was  then  moved  from  the 
building  and  when  it  passed  beyond  the  base  or  perpendic- 
ular the  men  lost  control  and  were  unable  to  prevent  its 
falling.  It  fell  upon  the  appellee  causing  the  injury  com- 
plained of.  The  theory  and  contention  of  appellee's  coun- 
sel is,  that  appellee  was  injured  while  acting  in  obedience 
to  an  order  by  Wendling,  who,  it  is  claimed,  was  a  foreman 
for  appellant — a  vice-principal;  that  the  door  to  be  handled 
was  of  such  weight  and  dimensions  that  the  four  men  could 
not  safely  do  the  work  in  the  manner  directed;  and  that 
the  danger  incurred  was  not  known  to  appellee  or  suffi- 
ciently apparent  to  warrant  a  holding  by  the  court,  as  matter 
of  law,  that  he  assumed  the  risk.  It  clearly  appears  from 
the  evidence  that  Wendling  was  in  no  sense  a  general  fore- 
man in  charge,  direction  and  control  of  the  work  and  men 
for  appellant.  He  was  a  journeyman  carpenter  working 
with  tools  in  the  same  service  and  kind  of  work  as  appellee 
and  his  associates  of  like  grade.  There  is  evidence  tending 
to  prove  that  in  the  absence  of  appellant  he  sometimes  as- 
sumed or  was  entrusted  with  a  kind  of  foreraanship  or 
supervision  of  his  co-employes  and  had  charge  of  the  plans 
and  specifications,  directing  and  instructing  the  other  men 
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about  their  work.  He  had  no  power  to  employ  or  discharge 
men  nor  is  there  any  evidence  that  his  associates  were 
bound  to  obey  his  directions  even  in  matters  to  which  we 
have  referred.  Witness  Johns  testifies  that  he  had  the 
right  to  order  the  men  the  same  as  appellant,  but  that  is  a 
conclusion  of  the  witness  not  warranted  by  the  evidence 
in  the  case.  But  whatever  Wendling's  authority  over  the 
other  employees  at  other  times,  it  was  not  in  his  capacity  as 
foreman  that  he  assisted  the  other  men  in  taking  down  the 
door.  This  work  was  in  the  line  of  their  usual  duty  and 
employment,  and  while  engaged  in  it,  Wendling  was  a  fel- 
low-servant of  appellee,  so  that  if  the  injury  was  the  result 
of  his  negligence,  ignorance  or  want  of  judgment  in  any- 
thing done  or  suggested  by  him,  appellant  would  not  be 
liable.  "The  mere  fact  that  one  of  a  number  of  servants 
who  are  in  the  habit  of  working  together  in  the  same  line 
of  employment  for  a  common  master  has  power  to  control 
and  direct  the  actions  of  the  others  with  respect  to  such 
employment,  will  not  of  itself  render  the  master  liable  for 
the  negligence  of  the  governing  servant  resulting  in  an 
injury  to  one  of  the  others,  without  regard  to  other  cir- 
cumstances *  *  *  .  If  the  negligence  complained  of 
consists  of  some  act  done* or  omitted  by  one  having  such 
authority,  which  relates  to  his  duty  as  a  co-laborer  with 
those  under  his  control  and  which  might  just  as  readily 
have  happened  with  one  of  them  having  no  such  author- 
ity, the  common  master  will  not  be  liable."  0.  &  A.  JR. 
E.  Co.  v.  May,  108  111.  288;  Gall  v.  Beckstein,  173  111.  187. 
Under  the  evidence  in  the  case  at  bar  it  may  fairly  be 
said  that  "  the  negligence  complained  of  consists  of  an 
act  done,  or  omitted  *  *  *  which  might  just  as  readily 
have  happened"  with  any  one  of  the  men  engaged  in  let- 
ting down  the  door.  What  was  said  by  Wendling  was  no 
more  than  a  suggestion  of  one  employee!  to  another  that 
they  should  begin  the  work  which  apparently  was  to  be 
done  and  which  they  could  do  pending  the  arrival  of  ap- 
pellant with  their  tools  left  with  him  the  evening  before. 
There  is  no  count  in  the  declaration,  or  evidence  in  the  rec- 
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ord,  that  four  men  were  not  sufficient  for  the  work  under- 
taken, unless  the  happening  of  the  accident  is  to  be  taken 
as  evidence.  The  doors  were  large  and  heavy  but  at  no 
point  before  reaching  the  ground  was  even  half  of  the  weight 
to  be  borne  by  the  men.  No  witness  has  testified  that  more 
men  were  necessary.  Conceding,  as  contended  by  appel- 
lee's counsel,  that  Wendling  was  foreman  and  that  he 
ordered  appellee  to  assist  in  the  work  at  which  he  was 
injured,  and  that  the  work  was  dangerous  because  of  the 
size  and  weight  of  the  doors  to  be  handled,  there  could  still 
be  no  recovery  for  the  reason,  that  whatever  the  hazard  in 
this  respect  it  was  so  entirely  open  and  apparent  to  one  of 
appellee's  occupation,  being  the  same  as  Wendling's,  that 
he  assumed  the  risk.  He  was  a  woodworker,  experienced 
in  handling  the  material  of  which  the  doors  were  made. 
In  the  ordinary  skill  of  his  trade  he  could  accurately,  or 
approximately  at  least,  estimate  the  length,  breadth,  thick- 
ness and  weight  of  the  door,  and  the  simple  proposition, 
whether  it  was  practicable  to  handle  it  in  the  manner 
proposed  and  the  hazard  in  doing  so,  was  quite  as  much 
within  his  knowledge  as  that  of  Wendling.  The  servant 
assumes  the  risk  of  dangers  which  he  knows  and  under- 
stands, or  which  by  the  exercise  of  reasonable  care  in  the  per- 
formance of  duty  he  ought  to  know  and  understand.  There 
is  nothing  in  the  circumstances  of  this  case,  or  the  kind  or 
character  of  the  order  which  it  is  claimed  was  given  by 
Wendling,  that  would  justify  appellee  in  relying  upon 
Wendling's  knowledge  of  the  danger,  rather  than  his  own. 

In  view  of  the  conclusion  reached  upon  the  first  error 
assigned,  it  will  not  be  necessary  to  consider  other  ques- 
tions discussed  in  argument  by  counsel. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Reversed,  with  finding  of  facte. 

We  find  as  facts,  to  bo  incorporated  with  the  judgment, 
that  appellee  was  injured  by  the  act  of  fellow-servants, 
and  that  he  assumed  the  risk  to  which  he  was  exposed  and 
by  which  he  was  injured. 
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N.  T.  Merry  et  al.,  y.  A.  F.  Calvin. 

1.  Instructions — must  not  take  from  jury  question  of  fact  in  issue. 
An  instruction  is  erroneous  which  takes  from  the  jury  the  determina- 
tion of  a  question  of  fact  in  issue  and  material  to  the  decision  of  the 
case. 

2.  Instruction—  when  erroneous,  will  not  reverse.  An  erroneous 
instruction  will  not  reverse  where  it  is  apparent  from  the  verdict  itself 
that  the  jury  disregarded  the  same. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Effingham 
County;  the  Hon.  Samuel  L.  Dwight,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1905.  Affirmed.  Opinion  filed  September 
8,  1905. 

R.  C.  Harrah,  for  appellants;  S.  F.  G-ilmore,  of  counsel. 

Fithian,  Shamhart  &  Williams,  for  appellee. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

Appellee  brought  suit  in  assumpsit  against  appellants 
and  others  on  a  promissory  note  for  $800,  dated  March  10, 
1903,  and  payable  on  or  before  June  1,  1904,  to  William 
Eaton  Moore,  by  whom  it  was  indorsed  to  appellee.  The 
defendants  joined  in  two  special  pleas  by  which  it  was 
averred  that  the  note  was  assigned  to  plaintiff  after  matur- 
it)r  and  by  one  of  said  pleas  that  there  was  no  consideration 
for  the  note  and  the  other  that  the  consideration  had  wholly 
failed.  A  trial  by  jury  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  $228.92,  from  which  the  appellants 
appealed.  It  appears  that  the  note  in  suit  was  given  in 
purchase  of  one  imported  German  coach  stallion  named 
"  Brandmeister,"  bought  of  the  said  William  Eaton  Moore 
for  breeding  purposes,  and  that  the  stallion  was  sold  with 
a  certificate  or  pedigree,  in  which  was  set  forth  the  registry 
number,  age,  color  and  description  of  thp  horse.  It  is 
averred  in  and  by  the  pleas  that  the  horse  sold  and  deliv- 
ered with  the  pedigree  was  not  th&  horse  "  Brandmeister  " 
in  the  pedigree  described,  and  that  Moore  fraudulently 
substituted  another  and  older  horse,  which  he  colored  and 
painted  to  meet  the  description  required  by  the  pedigree, 
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and  thus  imposed  upon  appellants.  There  was  conflict  of 
evidence  upon  all  material  issues  made  by  the  pleadings. 
In  this  condition  of  the  record  the  verdict  of  the  jury  must 
be  held  conclusive  unless  there  is  found  prejudicial  error  in 
the  proceedings  by  which  the  verdict  was  obtained. 

Complaint  is  made  of  the  first  of  appellee's  given  in- 
structions.    By  it  the  jury  were  told  that  if  any  of  the 
defendants  with  knowledge  as  to  whether  the  horse  in 
question  was  the  identical  horse  named  in  the  pedigree  as- 
sisted in  the  sale  of  the  horse  for  which  the  note  was  given, 
and  were  paid  by  the  payee  of  the  note  for  their  services 
in  that  behalf,  then  the  defense  of  want  of  consideration 
cannot  be  available  to  such  defendants  as  may  have  been 
so  compensated.     It  is  not  disputed  that  defendants,  appel- 
lants, Merry,  Perkins  and  Adams  were  each  paid  for  ser- 
vices in  effecting  the  sale  of  the  horse  and  the  execution  of 
the  note.     Whether  or  not  as  to  them  this  payment  for 
service  was  part  of  the  consideration  for  the  note  under 
the  evidence  and  pleadings  should  properly  have  been  left 
to  the  jury.     There  is  evidence  from  which  such  finding 
would  have  been  justified.     It  is  doubtful  that  either  of  the 
makers  mentioned  would  have  joined  in  the  purchase  or 
signed  the  note  without  this  added  consideration.     The  in- 
struction is  erroneous  in  that  it  takes  from  the  jury  the 
question  of  whether  the  sum  paid  for  services  entered  into 
the  consideration    of  the    note  and   authorized  a  verdict 
against  a  part  and  not  all  the  defendants.     Nevertheless  it 
may  not  be  said  to  have  influenced  the  jury  to  the  preju- 
dice of  appellants,  for  the  verdict  is  in  manifest  disregard 
of  the  instruction.     Other  instructions  complained  of  are 
substantially  correct  in  the  statement  of  legal  propositions, 
and  though  subject  to  some  criticism  in  form  and  applica- 
tion under  the  evidence,  yet  in  view  of  all  the  instructions 
given  at  the  instance  of  both  the  plaintiff  and  the  defend- 
ants, we  are  unable  to  say  that  the  jury  were  misdirected 
or  misled  as  to  the  law  applicable  to  the  facts  in  the  case. 
Upon  examination  of  the  evidence  as  it  appears  in  the  ab- 
stract, we  are  of  opinion  that  the  trial  court  ruled  correctly 
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upon  the  testimony  to  which  appellants  objected  and  for 
which  error  has  been  assigned  and  pointed  out  in  argu- 
ment. Finding  no  prejudicial  error  in  the  record  affecting 
the  substantial  justice  of  the  judgment  in  the  Circuit  Court, 
it  will  be  affirmed. 

Affirmed. 


George  L.  Ryan  v.  The  People  of  the  State  of  Illinois. 

1.  Instruction— upon  preponderance  of  evidence,,  held  erroneous. 
An  instruction  in  this  case  is  held  erroneous  with  particular  reference 
to  the  clauses  thereof  which  pertain  to  the  determination  of  where  the 
preponderance  lies  as  affected  by  the  number  of  witnesses  testifying 
upon  the  respective  sides,  and  by  the  appearance  and  manner  of  wit- 
nesses while  testifying. 

2.  Instruction— what  phrases  are  not  equivalents.  The  phrase, 
"from  all  the  other  circumstances  appearing  in  the  trial,"  and  the 
phrase,  "all  the  evidence  in  the  case,"  are  not  equivalents,  and  the  use 
of  the  former  instead  of  the  latter  is  erroneous. 

Criminal  prosecution  for  violation  of  Dram-Shop  Act  Error  to  the 
County  Court  of  Lawrence  County;  the  Hon.  J.  D.  Madding,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1905.  Reversed 
and  remanded.    Opinion  filed  September  8,  1905. 

8.  J.  MoGee  and  J.  E.  McGaughby,  for  plaintiff  in  error. 

Thomas  H.  Cunningham,  for  defendant  in  error. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

At  the  October  terras,  1903,  of  the  Circuit  Court  of  Law- 
rence County  the  grand  jury  returned  an  indictment  against 
George  L.  Ryan,  plaintiff  in  error,  by  which  he  is  charged 
with  selling  intoxicating  liquor  without  a  license  in  viola- 
tion of  the  Dram-Shop  Act.  The  cause  was  duly  certified 
to  the  County  Court  as  provided  by  law.  A  plea  of  not 
guilty  was  entered  and  at  the  June  term,  1904,  the  cause 
was  tried  by  a  jury,  which  returned  a  verdict  finding  the 
defendant  guilty.  A  motion  for  a  new  trial  and  in  arrest 
of  judgment  were  successively  interposed  and  overruled; 
whereupon  the  court  entered  judgment  on  the  verdict  and 
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sentenced  the  defendant  to  pay  a  fine  of  $100  and  costs, 
from  which  judgment  the  defendant  prosecutes  a  writ  of 
error  to  have  the  record  reviewed  by  this  court. 

It  appears  from  the  evidence  that  the  defendant  was  the 
'owner  of  a  tract  of  land,  about  thirty  acres  in  extent,  lo- 
cated near  the  village  of  Bridgeport,  in  Lawrence  county, 
on  which  were  a  hotel,  bath  and  spring  houses  and  other 
buildings  and  appurtenances  for  the  pleasure,  convenience 
and  accommodation  of  guests  and  visitors.  It  was  main- 
tained and  conducted  as  a  health  resort  and  known  as 
"Stivers  Springs."  By  written  agreement,  bearing  date 
July  1,  1903,  defendant  leased  the  grounds,  about  fifteen 
acres  of  the  tract  mentioned,  including  the  hotel,  furniture, 
and  all  other  buildings  and  improvements  on  the  premises, 
to  Charles  Kirkwood,  his  son-in-law;  that  thereafter  Kirk- 
wood  was  in  possession  and  apparent  control  and  manage- 
ment of  the  resort;  that  under  reservation  in  the  lease, 
defendant  and  family  occupied  rooms  in  the  hotel  until 
September  1, 1903,  when  he  moved  to  his  farm  one  and  one- 
half  miles  from  the  "Springs;"  that  during  the  months  of 
July  and  August,  1903,  he  was  engaged  in  repairing  the 
house  on  the  farm  to  which  he  afterwards  moved;  that  by 
deed  dated  July  20, 1903,  defendant,  in  consideration  of  one 
dollar  and  love  and  affection,  conveyed  to  Charles  Kirkwood 
and  Adele  Kirkwood,  his  wife  (daughter  of  defendant), 
a  two-acre  lot  not  far  from  the  hotel  (whether  within  the 
grounds  covered  by  the  lease  or  adjoining  thereto  does  not 
appear);  that  Kirkwood  erected  a  building  upon  said  lot 
and  leased  it  to  Claude  Lackey,  who  thereafter  kept  and 
conducted  a  restaurant  or  refreshment  stand  in  the  said 
building.  The  evidence  furthermore  tends  to  prove  that 
on  divers  occasions  during  the  months  of  August,  Septem- 
ber and  October,  1903,  intoxicating  liquors  were  sold  at  the 
restaurant  by  Claude  Lackey  and  Pete  Theis,  who  appeared 
to  be  in  charge.  To  warrant  a  verdict  of  guilty  in  this 
case,  it  was  required  of  the  people  to  prove  that  Lackey  and 
Theis  were  agents,  clerks  or  employees  of  the  defendant, 
and  authorized,  expressly  or  impliedly,  to  sell  intoxicating 


Fourth  District— A.  D.  1905.  463 

Ryan  v.  The  People. 

liquors.  It  is  contended  in  behalf  of  the  prosecution  that 
the  lease  and  deed  to  Kirkwood,  and  the  lease  by  Kirkwood 
to  Lackey,  were  not  in  good  faith,  given  and  intended  as 
they  purport,  but  that  these  instruments  were  executed  as 
a  device  and  scheme  to  evade  the  law  and  protect  the  de- 
fendant. The  evidence  in  support  of  this  theory  and  con- 
tention is  meagre  and  wholly  circumstantial,  and  while  we 
are  not  disposed  to  say  that  the  trial  court  should  have  in- 
structed the  jury  to  find  for  the  defendant,  we  are  clearly 
of  opinion  that  the  verdict  should  have  been  set  aside  and 
a  new  trial  granted.  Under  the  state  of  the  evidence  shown 
by  the  record,  considering  the  degree  of  proof  required  to 
convict  in  a  criminal  case,  it  was  highly  important  that  the 
instructions  given  to  the  jury  should  be  substantially  cor- 
rect in  statement  of  the  law,  and  in  form,  without  apparent 
bias  or  misleading  suggestion.  Some  of  the  instructions 
given  in  behalf  of  the  prosecution  are  obnoxious  under  this 
requirement.  By  number  8,  the  jury  are  told,  "  that  where 
a  number  of  witnesses  testify  directly  opposite  to  each 
other,  the  jury  are  not  bound  to  regard  the  weight  of  the 
evidence  as  equally  balanced."  That  is  the  end  of  the 
proposition  and  is  not  connected  with  the  proposition  which 
follows,  save  that  the  two  are  included  and  marked  as  one 
instruction.  The  second  proposition  of  law,  and  a  part  of 
No.  8,  is:  "The  jury  have  a  right  to  determine  from  the 
appearance  of  the  witnesses  on  the  stand,  their  manner  of 
testifying,  their  apparent  candor  and  fairness,  their  ap- 
parent intelligence  or  lack  of  intelligence,  and  from  all  sur- 
rounding circumstances  as  appearing  on  the  trial,  which 
witnesses  are  the  more  worthy  of  credit,  and  to  give  credit 
accordingly."  Neither  proposition  contains  a  correct  state- 
ment of  the  law,  and  linked  together  as  one  instruction  the 
error  is  manifest.  It  was  highly  misleading.  Whether  or 
not  the  weight  of  the  evidence  is  equally  balanced  was  not 
a  question  for  the  jury  upon  any  issue  in  this  case.  The 
jury  are  not  bound  to  believe  or  regard  the  weight  of  evi- 
dence one  way  or  other  except  as  the  judgment  is  affected 
by  it.     Again  in  determining  the  weight  or  credibility  to 
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be  given  to  the  testimony  of  witnesses,  the  most  essential 
and  important  consideration  is  omitted  in  this  instruction, 
viz.:  "  All  the  evidence  in  the  case."  The  language  of  the 
instruction  is,  "  from  all  the  other  circumstances  appearing 
on  the  trial."  This  is  not  the  equivalent  of  "all  the  evi- 
dence in  the  case."  Nor  is  it  equally  comprehensive  and 
likely  to  be  understood  by  the  jury  as  meaning  the  same 
thing  in  the  oase  at  bar.  The  ninth  instruction  contains  a 
correct  proposition  of  law  when  applied  to  all  witnesses 
heard  upon  the  trial,  but  for  the  court  to  limit  its  applica- 
tion to  the  witnesses  testifying  in  behalf  of  the  defendant, 
was' likely  to  be  misconstrued  by  the  jury  to  the  prejudice 
of  the  defendant.  The  instruction  should  have  been  gen- 
eral and  applicable  to  the  testimony  of  all  witnesses  or  it 
should  not  have  been  given. 

All  that  we  have  said  of  the  eighth  instruction  applies 
with  even  greater  force  to  the  eleventh.  Here,  again,  are 
two  separate  disconnected  propositions  in  one  instruction, 
neither  of  which  standing  alone  or  when  considered  to- 
gether, correctly  states  the  law.  Unless  the  court  is  pre- 
pared to  take  the  case  from  the  jury,  it  is  never  proper  to 
instruct  them  what  they  are  or  are  not  bound  to  believe 
from  the  testimony  of  witnesses.  The  jury  may  be  in- 
structed what  to  consider  as  evidence,  and  the  application 
of  it  in  arriving  at  their  belief \  a  verdict,  but  beyond  that 
the  court  may  not  go.  It  was  prejudicial  error  to  give  the 
eleventh  instruction.  The  proposition  of  law  contained  in 
the  twelfth  instruction  has  no  application  in  this  case  and 
was  well  calculated  to  mislead  the  jury  in  passing  upon  the 
evidence.  As  the  judgment  of  the  County  Court  is  to  be 
reversed  and  the  cause  remanded  for  another  trial,  for  the 
errors  above  considered,  we  refrain  from  a  discussion  of  the 
evidence,  no  objection  having  been  made  in  argument  to  the 
admission  or  exclusion  of  testimony.  Judgment  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Charles  W.  Thomas  v.  The  Consolidated  Coal  Company 
of  St.  Louis. 

1 .  Finding  of  court— when  not  disturbed.  The  finding  of  the  court 
in  a  trial  at  law  without  a  jury  will  not  be  disturbed  as  against  the 
weight  of  the  evidence  unless  clearly  and  palpably  so. 

Action  of  assumpsit  Error  to  the  Circuit  Court  of  St  Clair  County; 
the  Hon.  R.  D.  W.  Holder,  Judge,  presiding.  Heard  in  this  court  at 
the  February  term,  1905.  .  Affirmed.    Opinion  filed  September  8,  1905. 

August  Barthel,  for  plaintiff  in  error. 

Forman  &  Whitnel,  for  defendant  in  error;  L.  D. 
Turner,  of  counsel. 

Mr.  Justice  Myers  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  brought  by  plaintiff  in  er- 
ror against  the  defendant  in  error  to  recover  for  services 
rendered  as  an  attorney  and  expenses  incurred  at  and  by 
request  of  defendant,  claiming  as  due  and  unpaid  the  sum 
of  $1,516.  The  defendant  filed  the  plea  of  general  issue, 
and  special  pleas  of  payment  and  the  Stdtute  of  Limita- 
tion. Replications  were  filed.  By  consent  of  parties  the 
case  was  tried  by  the  court  without  a  jury.  The  court 
found  the  issues  for  the  defendant  and  entered  judgment  on 
finding  against  plaintiff  for  costs,  from  which  the  record  is 
brought  to  this  court  by  plaintiff  on  writ  of  error.  The 
plaintiff's  contention  on  errors  assigned  is  that  the  judg- 
ment should  have  been  for  the  plaintiff  instead  of  the  de- 
fendant, the  only  question  being  whether  the  finding  and 
judgment  of  the  Circuit  Court  was  warranted  by  the  evi- 
dence. After  a  careful  examination  of  the  abstract  and 
consideration  of  all  the  testimony  and  documentary  evi- 
dence presented  on  the  trial,  we  are  of  opinion  that  the 
judgment  is  right  under  the  law  and  the  evidence  and 
ought  to  be  affirmed. 

Affirmed- 

Vol.  CXXII  30 


OASES 

MTEftHlM  U>  IV  THS 

THIRD  DISTRICT 

or  TRB 

APPELLATE  COURT  OF  ILLINOIS, 

DURING  THE  TEAR  190*. 


Joseph  6.  Ray,  Administrator  de  bonis  non,  t.  John  B. 

Hnnter. 

1.  Finding  op  court— when  not  disturbed.  The  finding  of  the 
judge  to  whom  a  cause  has  been  submitted  for  trial  without  a  jury,  is 
entitled  to  as  much  weight  on  controverted  questions  of  fact,  as  the  ver- 
dict of  a  jury,  and  should  not  be  set  aside  by  an  appellate  tribunal  un- 
less clearly  and  manifestly  against  the  weight  of  the  evidence. 

2.  Handwriting— what  does  not  affect  competency  of  witness  to. 
The  fact  that  a  witness  who  has  been  subpoenaed  to  testify  to  the  genu- 
ineness of  a  signature,  is,  prior  to  taking  the  stand,  shown  genuine  sig- 
natures of  the  party  whose  signature  is  in  question,  and  is  thereby  in- 
fluenced to  change  his  opinion,  does  not  affect  his  competency  to  testify 
to  the  non-genuineness  of  the  signature  in  question. 

8.  Incompetent  evidence— when  will  not  reverse.  The  finding  and 
judgment  of  the  court  who  has  tried  a  cause  without  a  jury  will  not  be 
reversed  for  the  admission  of  incompetent  evidence  where  there  was 
sufficient  competent  evidence  to  sustain  such  finding. 

Action  of  assumpsit.  Error  to  the  Circuit  Court  of  Sangamon  County; 
the  Hon.  Jambs  A.  Cbeiohton,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1905.    Affirmed.    Opinion  filed  October  9,  1905. 

D.  P.  DtfKR,  for  plaintiff  in  error. 

Albert  Salzbnstrin,  for  defendant  in  error. 

Me.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court. 
This  is  an, action  of  assumpsit,  originally  instituted  by 
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Urban  B.  Harris,  administrator  de  bonis  non  of  the  estate 
of  William  S.  Smith,  deceased,  against  John  B.  Hunter. 
The  declaration  counts  upon  a  promissory  note  for  $10,000, 
purporting  to  have  been  executed  by  the  defendant,  at  Buf- 
falo, Sangamon  County,  Illinois,  March  6,  1880,  and  pay- 
able to  William  S.  Smith,  or  order,  five  years  after  date, 
with  interest  from  date  at  six  per  cent,  per  annum.  The 
defendant  filed  the  general  issue,  and  also  a  special  plea 
denying  the  execution  and  delivery  of  the  note  sued  on,  both 
of  which  pleas  were  duly  verified  by  affidavit.  The  cause 
has  been  thrice  tried.  The  first  trial  resulted  in  a  verdict 
and  judgment  for  the  plaintiff,  which  was  reversed  on  ap- 
peal by  this  court,  for  an  error  of  the  trial  court  in  the  re- 
jecting of  testimony  offered  by  the  defendant  and  the 
cause  remanded.  (24  111.  App.  637.)  A  second  trial  re- 
sulted in  a  verdict  and  judgment  for  the  plaintiff  for 
$14,140.  The  defendant  again  appealed  to  this  court,  where 
such  judgment  was  affirmed.  (29  111.  App.  200.)  The  de- 
fendant further  appealed  to  the  Supreme  Court,  where  the 
judgment  was  reversed  and  the  cause  remanded  for  the 
reason  that  an  instruction  was  given  which  it  was  held  cal- 
culated to  mislead  the  jury.  (131  111.  482.)  Before  the 
case  was  tried  a  third  time,  the  death  of  the  plaintiff,  Urban 
B.  Harris,  was  suggested,  whereupon  Joseph  G.  Ray,  who 
had  been  appointed  administrator  de  bonis  non  of  the  estate 
of  said  William  S.  Smith,  deceased,  entered  his  appearance 
in  the  cause,  and  was  substituted  therein  as  plaintiff.  The 
cause  was  then  tried  before  the  court  without  the  aid  of  a 
jury,  resulting  in  a  finding  for  the  defendant.  A  motion 
by  the  plaintiff  for  a  new  trial  was  overruled  and  judg- 
ment entered  upon  such  finding.  To  reverse  said  judg- 
ment this  writ  of  error  is  prosecuted. 

While  errors  are  assigned  by  plaintiff  in  error  involving 
the  rulings  of  the  trial  court  upon  the  propositions  of  law 
offered  by  the  respective  parties,  the  error  chiefly  relied 
upon  is,  that  the  finding  of  the  court  upon  the  facts  is 
against  the  evidence,  and  the  weight  of  the  evidence.  Upon 
the  last  trial  upwards  of  one  hundred  witnesses  testified, 
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upon  the  issue  as  to  the  genuineness  or  falsity  of  the 
signature,  to  the  note  in  suit.  Some  forty-five  of  them 
were  called  hy  the  plaintiff,  and  about  sixty  by  the  de- 
fendant. Among  these  were  bankers,  merchants  and  oth- 
ers who  had  been  engaged  in,  or  transacted  business  with 
Hunter.  Several  professional  experts  in  handwriting  also 
testified  at  length,  and  with  the  aid  of  photographic  repre- 
sentations, both  actual  and  enlarged,  reproduced  upon  glass 
and  ordinary  plates,  of  the  signature  in  question  and  other 
signatures  of  Hunter  admitted  to  be  genuine  and  attached 
to  documentary  evidence,  explained  and  attempted  to  jus- 
tify their  respective  theories.  In  connection  with  their 
testimony,  large  and  powerful  lenses  were  used,  of  which 
the  trial  court  had  the  benefit. 

We  have  carefully  and  thoroughly  read  and  considered 
all  the  testimony  contained  in  the  record,  and  have  in- 
spected the  original  note  and  other  documentary  evidence. 
After  considering  such  of  the  oral  evidence  as  is  clearly 
competent,  and  in  the  light  thereof,  and  the  character,  ca- 
pacity, opportunities  and  intelligence  of  the  respective  wit- 
nesses, so  far  as  is  shown  by  the  record,  we  are  unable  to  say 
that  the  greater  weight  of  the  expert  evidence  as  to  the  gen- 
uineness of  the  signature  to  the  note  in  suit  is  manifestly 
with  the  appellant.  Neither  can  it  fairly  be  said  that  such 
evidence,  when  considered  in  connection  with  the  facts  and 
circumstances  attending  the  entire  transaction,  clearly  tend 
to  show  that  the  signature  was  that  of  appellee.  It  is 
conceded  by  counsel  for  appellant,  in  argument,  that  the 
note  was  not  executed  at  either  the  time  or  place  purported 
by  its  face,  but  that  if  executed  by  Hunter  at  all  it  must 
have  been  at  a  time  subsequent  to  its  date.  Upon  the  last, 
as  upon  the  former  trial,  there  was  no  evidence  given  of 
its  execution  and  delivery  at  any  other  time  or  place,  or 
having  a  tendency  to  show  that  it  was  or  might  have  been 
executed  elsewhere,  or  at  a  different  time,  nor  is  there  any 
evidence  as  to  the  circumstances  under,  or  consideration 
for  which  the  tiote  was  given.  No  subsequent  meetings  or 
transactions  are  shown  to  have  been  had  or  taken  place  be- 
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tween  the  parties.  In  connection  with  these  are  the  further 
significant  circumstances  that  Hunter,  after  his  discharge 
in  bankruptcy,  was  under  no  legal  liability  to  Harris;  that 
any  moral  obligation  may  be  considered  to  have  been  dis- 
charged by  the  execution  and  delivery  of  the  $5,000  note, 
which  was  afterwards  paid  in  full;  and  the  further  cir- 
cumstance appearing  in  evidence,  that  notwithstanding 
from  the  time  of  the  date  of  the  note  in  suit  until  his  death, 
Harris  was  in  financially  embarrassed  and  straightened  cir- 
cumstances, he  made  no  effort  to  negotiate  or  utilize  the 
note  as  security  or  in  any  way  to  realize  upon  it.  Upon 
consideration  of  these  facts  and  circumstances,  and  in  view 
of  the  close  conflict  in  the  evidence  upon  the  question  of 
the  genuineness  of  the  signature  to  the  note,  we  are  im- 
pelled to  the  conclusion  that  we  would  not  be  warranted  or 
justified  in  holding  that  the  entire  evidence  so  clearly  estab- 
lishes the  genuineness  and  validity  of  the  note  as  to  war- 
rant a  reversal  of  the  judgment. 

Furthermore,  and  notwithstanding  we  have  had  the  bene- 
fit of  an  inspection  of  the  original  note  and  other  documents 
introduced  in  evidence,  we  have  not  enjoyed  the  superior 
advantages  possessed  by  the  learned  trial  judge,  who  not 
only  saw  and  heard  the  witnesses  whilethey  were  testify- 
ing, but  had,  as  well,  the  opportunity  to  observe  the  demon- 
strations of  the  professional  expert  witnesses,  and  was  thus 
better  able  to  understand,  appreciate  and  weigh  their  testi- 
mony. Moreover,  it  is  well  settled  that  the  finding  of  a 
judge  to  whom  a  case  is  submitted  for  trial,  without  a  jury, 
is  entitled  to  as  much  weight  on  controverted  'questions  of 
fact,  as  the  verdict  of  a  jury,  and  should  not  be  set  aside 
by  an  appellate  tribunal  unless  clearly  and  manifestly  against 
the  weight  of  the  evidence.  Wood  v.  Price,  46  111.  435; 
Heyman  v.  Heyman,  210  111.  536. 

It  appears  from  the  record  that  prior  to  the  trial  appel- 
lee interviewed  a  number  of  witnesses  who  had  been  sub- 
poenaed by  appellant,  and  exhibited  to  them  what  purported 
to  be  his  signature  to  a  number  of  checks,  etc.,  with  a  view 
to  convincing  them  that  the  signature  to  the  note  in  suit 
was  not  genuine,  and  that  in  several  instances  the  witness 
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was  influenced  thereby  to  alter  his  former  opinion  upon  the 
question.  Such  witnesses  were  then  called  by  appellee  in 
his  behalf,  whereupon  appellant,  after  the  foregoing  facts 
had  been  developed  on  cross-examination,  moved  to  exclude 
their  testimony  upon  the  ground  that  their  opinion  was  based 
upon  a  comparison  of  the  signature  in  dispute  with  others 
not  in  evidence;  that  they  had  been  tampered  with,  and  that 
they  were  thereby  rendered  incompetent  to  testify.  While 
the  conduct  of  appellee  is  not  to  be  approved,  wo  do  not 
think  that  the  witnesses  were  thereby  disqualified  to  testify. 
No  misconduct  on  the  part  of  the  witnesses  referred  to,  is 
shown,  and  their  credibility  was  not  necessarily  affected 
thereby.  The  means  adopted  by  appellee  to  induce  a 
change  of  opinion  merely  tended  to  weaken  the  probative 
form  of  the  testimony  so  obtained.  Neither  is  the  opinion 
of  a  witness  in  handwriting,  with  whioh  he  is  familiar,  who 
is  competent  to  speak  upon  the  subject,  to  be  excluded  be- 
cause he  has  refreshed  his  recollection  by  the  examination 
of  genuine  papers  not  in  evidence,  written  by  the  person 
whose  signature  is  in  question,  and  is  thereby  enabled  to 
speak  with  greater  positiveness  on  the  subject  than  he 
otherwise  could  have  done;  nor  is  the  knowledge  of  the 
witness,  derived  from  such  examination  or  comparison 
made  between  genuine  writings  and  the  writing  in  contro- 
versy, to  be  excluded  from  consideration.  Remington 
Paper  Co.  v.  O'Dougherty,  81  N.  T.  474;  Miller  v.  Cool- 
ter,  156  Ind.  290;  Hoag  v.  Wright,  174  N.  Y.  36. 

Numerous  other  alleged  errors  of  the  court  in  ruling 
upon  the  admissibility  of  evidence  are  urged  and  argued. 
We  shall  not  discuss  or  consider  them  further  than  to  cite 
the  well  settled  rule  that  where  a  cause  is  tried  by  the  court 
without  a  jury,  the  admission  of  incompetent  evidence  will 
not  be  ground  for  reversal  if  there  is  enough  evidence  to 
sustain  the' finding.  Palmer  v.  Britanna  Co.,  1S8  III.  508; 
Furnace  Co.  v.  Elphicke,  200  111.  411.  Such  evidence  as 
was  incompetent  may  be  presumed  to  have  been  disre- 
garded by  the  trial  court  in  arriving  at  his  findings,  and  it 
follows  that  appellant  could  not  have  been  prejudiced 
thereby. 
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While  the  rulings  of  the  trial  court  upon  various  propo- 
sitions of  law  held  and  refuged,  are  assigned  as  error,  coun- 
sel has  failed  to  urge  the  same  in  his  argument.  They  will 
therefore  be  treated  as  waived. 

Inasmuch  as  it  cannot  be  said  that  the  finding  of  the  court 
as  to  the  facts  is  manifestly  contrary  to  the  evidence,  and 
no  prejudicial  error  of  law  having  intervened  on  the  trial, 
the  judgment  of  the  Circuit  Court  must  be  permitted  to 
stand. 

Affirmed. 


Scottish  National  Insurance  Company  of  America  v. 
Mary  A.  Adams. 

1.  Insurance  policy— what  matters  of  defense  to.  If  there  was, 
contrary  to  the  provisions  of  the  policy  in  question,  other  insurance 
upon  the  premises  insured,  or  if  contrary  to  such  provisions  the  interest 
of  the  assured  was  other  than  that  mentioned  in  the  policy,  such  facts 
are  matters  of  defense  and  need  not  be  averred  in  the  declaration. 

2.  Declaration— w?/ien  allegations  of,  treated  as  surplusage.  An 
allegation  of  a  declaration  which  negatives  matters  purely  of  defense, 
will  be  treated  as  surplusage. 

3.  Declaration— when  sufficient,  upon  insurance  policy.  A  decla- 
ration predicated  upon  an  insurance  policy  which  covers  "all  direct 
loss  or  damage  by  fire,"  need  not  allege  that  the  loss  was  not  occasioned 
by  causes  specifically  not  insured  against. 

4.  Default— wfcal  admitted  by.  A  default  admits  every  material 
and  traversible  fact  alleged  in  the  declaration. 

5.  Default— when  not  set  aside.  A  refusal  to  set  aside  a  default  is 
proper  where  the  showing  made  in  support  of  a  motion  to  set  aside 
clearly  shows  the  defendant's  negligence  in  failing  to  plead. 

6.  Assessment  of  damages— what  evidence  sufficient  to  support. 
Where  the  defendant  is  in  default,  the  mere  statement  of  a  witness 
called  on  behalf  of  the  plaintiff  as  to  the  amount  due  from  the  defend- 
ant to  the  plaintiff,  is  sufficient  to  sustain  the  assessment. 

Action  of  assumpsit.  Error  to  the  Circuit  Court  of  Champaign 
County;  the  Hon.  Solon  Philbrick,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1905.     Affirmed.    Opinion  filed  October  9,  1905. 

Dkfkees,  Brace  &  Ritter,  for  plaintiff  in  error. 

F.  B.  Hamill  and  Eat  &  Dobbins,  for  defendant  in 
error. 
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Mb.  Presiding  Justice  Putebbaugh  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  of  assumpsit  upon  a  policy  of  insurance. 
The  defendant  failed  to  plead  to  the  declaration  within  the 
time  provided  by  the  rules  of  the  Circuit  Court,  whereupon 
a  judgment  by  default  was  entered  against  it  for  the  sum 
of  $525.45.  Some  ten  days  thereafter,  the  defendant  moved 
the  court  to  vacate  the  order  of  default  and  judgment,  and 
for  leave  to  plead,  which  motion  was  denied.  The  defend- 
ant prosecutes  this  writ  of  error  and  urges  as  ground  for 
the  reversal  of  said  judgment  that  the  declaration  is  insuf- 
ficient to  support;  the  judgment,  and  that  the  trial  court 
erred  in  refusing  to  grant  said  motion. 

The  policy  sued  on,  which  is  set  out  in  the  declaration, 
contains  a  provision  that  it  shall  be  void,  if  the  insured,  at 
the  time  of  its  issuance,  or  thereafter,  had  or  procured  any 
other  contract  of  insurance  on  the  property  covered  by  such 
policy.  The  declaration  sets  out  the  policy  sued  on  in  full, 
and  avers,  inter  alia,  that  at  the  time  of  the  issuing  of  the 
same,  there  was  then  issued  upon  the  buildings  and  prem- 
ises covered  by  the  same  a  valid  policy  of  insurance  in 
another  insurance  company,  which  insured  said  building 
against  loss  by  fire  in  the  amount  of  $800,  and  "that  the 
plaintiff  had  no  knowledge  of  the  existence  of  the  said 
policy  of  insurance  with  the  said  prior  insurance  company 
at  the  time  of  issuing  of  the  policy  of  insurance  by  the  de- 
fendant company  to  the  plaintiff."  The  defendant  con- 
tends that  the  averment  that  plaintiff  had  no  knowledge 
of  the  existence  of  such  other  policy  is  insufficient  to  avoid 
the  effect  of  the  provision  of  the  policy  rendering  the  same 
in  such  event  void,  for  the  reason  that  the  averment  states 
but  mere  conclusions;  that  whether  or  not  she  had  actual 
or  constructive  knowledge  would  depend  upon  the  facts, 
which' should  be  set  forth  in  the  declaration. 

The  declaration  also  avers  that  the  plaintiff  "had  an  in- 
terest in  the  property  mentioned  in  said  policy  to  the 
amount  of  the  money  insured  thereon,  and  that  on  Novem- 
ber 27,  1903,  said  premises  and  property  described  in  said 
policy  were  burned." 
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It  is  further  insisted  that  inasmuch  as  the  policy  pro- 
vides that  the  same  shall  be  void  if  the  interest  of  the  in- 
sured be  other  than  unconditional  ownership  in  fee  simple, 
the  foregoing  averment  is  insufficient. 
"Tn  answer  to  such  contentions  it  is  sufficient  to  say  that 
the  allegations  in  question  were  not  essential  to  plaintiff's 
cause  of  action  and  may  be  treated  as  surplusage.  It  is 
unnecessary  that  any  allegations  or  proof  upon  the  subject 
should  have  been  made  by  plaintiff  to  establish  a  prima 
facie  case.  The  clauses  of  the  policy  in  question  were  solely 
for  the  benefit  of  the  defendant,  and  if  it  desired  to  avail 
of  a  breach  of  them,  it  was  incumbent  upon  it  to  interpose 
the  same  as  a  matter  of  defense.  Ins.  Co.  v.  Wusterhausen, 
75  111.  285;  Ins.  Co.  v.  Tolman,  80  111,  106;  Ins.  Co.  v.  Mc- 
Kenna,  73  App.  283. 

It  is  also  insisted  that  the  mere  averment  of  the  declara- 
tion to  the  effect  that  the  premises  were  "burned"  is  in- 
sufficient, in  the  absence  of  a  further  averment  that  the 
loss  was  not  occasioned  by  riots,  etc.,  in  which  cases  the 
policy  provided  that  appellant  should  not  be  liable.  Web- 
ster defines  the  word  "burned"  or  "burnt"  as  "consumed 
by,  or  as  with  fire."  The  policy  insured  plaintiff  against 
"all  direct  loss  or  damage  by  fire."  If  the  loss  or  damage 
was  the  result  of  any  of  the  causes  enumerated  in  the 
policy  as  exceptions,  such  fact  was  also  a  matter  of  defense 
which  it  was  unnecessary  to  negative  in  the  declaration. 

It  is  further  urged  that  the  evidence  upon  the  question 
of  damages  was  insufficient  to  warrant  the  trial  court  in 
assessing  the  damages  awarded  and  entering  judgment 
therefor.  The  abstract  shows  that  the  only  evidence  as 
to  the  amount  of  damages  was  the  testimony  of  the  plaint- 
iff, who  testified  that  there  was  due  to  her  from  the  de- 
fendant, under  the  terms  of  the  policy  sued  upon,  the  sura 
of  $525.45,  which  was  the  sum  at  which  the  damages  were 
assessed.  While  it  is  true  that  the  mere  statement  of  a 
witness  that  the  defendant  owes  the  plaintiff  a  certain  sura 
of  money,  without  proof  of  any  consideration  or  promise, 
is  not  sufficient  to  support  a  verdict  or  finding,  we  are  of 
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opinion  that  the  evidence  in  question  was  sufficient  to  war- 
rant the  assessment  of  the  damages  awarded,  for  the  rea- 
son that  by  its  default,  the  defendant  admitted  every  ma- 
terial and  traversable  fact  alleged  in  the  declaration  and 
only  an  assessment  of  damages  was  required.  Cerveny  v. 
Chicago  News  Co.,  139  111.  345.  The  declaration  averred 
the  issuance  of  the  policy,  which  established  both  a  con- 
sideration and  promise,  and  distinguishes  the  case  at  bar 
from  those  cited  by  counsel. 

The  affidavits  filed  in  support  of  the  motion  to  set  aside 
the  default  and  judgment,  so  clearly  show  negligence  on 
the  part  of  the  defendant's  attorney  in  failing  to  plead, 
that  we  shall  not  discuss  the  contention  that  the  trial  court 
erred  in  refusing  to  grant  such  motion,  further  than  to  say 
that  such  action  did  not  constitute  an  abuse  of  discretion. 

The  judgment  will  be  affirmed. 

Affirmed. 


International  Harvester  Company  of  America  v.  George 

Boatman. 

1.  Employee— when  discharge  of,  proper.  An  employer  is  the  sole 
judge  as  to  whether  its  interests  are  neglected  or  jeopardized  where  the 
contract  of  employment  provides  that  the  employer  may  cancel  the 
same  when  it  "  considers  its  interests  are  neglected  or  jeopardized,"  and 
a  discharge  predicated  upon  such  provision  is  proper. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Edgar  County; 
the  Hon.  E.  R.  E.  Kimbrouoh,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1905.  Reversed  and  remanded.  Opinion  filed  Octo- 
ber 9,  1905. 

Walter  R.  Howard  and  Robert  L.  MoKinlay,  for  ap- 
pellant; James  C.  McMath,  of  counsel. 

Dundas  &  O'Hair,  for  appellee. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court. 
This  is  an  action  of  assumpsit  by  appellee  against  appel- 
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lant.  The  declaration  consists  of  the  common  counts,  and 
a  special  count  averring  that  a  contract  was  entered  into 
between  said  parties  on  November  1,  1903,  and  ending  on 
December  81,  1904,  by  which  plaintiff  was  to  act  as  sole 
agent  for  defendant  at  Paris,  Illinois,  and  vicinity,  to  sell 
its  machines  and  farm  implements  for  a  commission  thereon 
at  twenty-five  per  cent,  of  the  selling  price  thereof;  that 
plaintiff  began  at  the  time  of  the  execution  of  said  contract 
to  advertise  said  property  of  defendant  and  devoted  his  en- 
tire time  thereto  and  performed  every  thing  required  by 
said  contract.  It  is  also  averred  that  after  making  said 
contract,  that  on  February  4, 1904,  without  any  reasonable 
cause  the  defendant  canceled  said  contract  and  refused  to 
permit  plaintiff  to  continue  in  its  employ.  Defendant  filed 
the  plea  of  general  issue  with  an  agreement  that  any  com- 
petent evidence  under  any  plea  well  pleaded  might  be  of- 
fered on  the  trial. 

The  facts  in  the  case  are  substantially  as  follows :  On 
November  27,  1903,  the  parties  entered  into  a  written  con- 
tract to  expire  December  31,  1904,  by  which  appellee  was 
to  sell  as  agent  for  appellant,  agricultural  implements  and 
machinery  at  Paris,  Illinois,  and  vicinity,  and  for  his  serv- 
ices as  such  agent  to  receive  a  commission  on  the  amount 
of  sales  of  machines  and  attachments.  Appellee  endeav- 
ored to  sell  the  machines  of  appellant  from  the  time  of 
making  said  contract  until  its  cancellation  on  the  5th  day 
of  February,  1904,  but  failed  to  make  any  sales.  This  suit 
was  brought  on  the  day  the  contract  was  canceled. 
'  The  contract  contains  the  following  provision  in  refer- 
ence to  cancellation : 

"  It  is  mutually  agreed  that  said  company  shall  at  all 
times  have  exclusive  and  entire  control  over  all  machines 
and  attachments  and  all  orders,  contracts,  accounts,  notes, 
moneys  or  other  property  accruing  and  growing  out  of 
sale  of  said  machines,  attachments,  hay-rakes,  hay-tenders, 
twine,  repairs  or  other  property,  whether  for  this  or  pre- 
vious years,  and  may  at  any  time,  when  it  considers  its 
interests  are  neglected  or  jeopardized,  without  notice,  annul 
and  terminate  Uiis  and  all  prior  contracts,  and  take  posses- 
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sion  of  all  orders,  notes,  accounts,  moneys,  machines,  at- 
tachments, hay-rakes,  hay-tenders,  twine  and  any  other 
property  in  the  possession  or  under  the  control  of  said 
agent  by  virtue  thereof;  and  said  agent  hereby  waives  all 
right  of  action  for  damages  because  of  such  cancellation  of 
contract  and  termination  of  agency." 

Evidence  was  offered  by  appellee  tending  to  show  that 
such  services  as  were  rendered  by  him  were  worth  $100  per 
month.  The  jury  returned  a  verdict  for  the  plaintiff,  assess- 
ing his  damages  at  $175.  A  new  trial  being  denied,  judg- 
ment was  rendered  upon  the  verdict  for  that  amount,  and 
costs:  The  errors  relied  upon  for  reversal  are  that  the 
court  erred  in  not  taking  the  case  from  the  jury;  that  the 
evidence  fails  to  support  the  verdict  and  that  the  court 
erred  in  its  rulings  upon  the  evidence  and  instructions. 

The  various  errors  assigned  involve  the  question  as  to 
whether,  under  the  clause  of  the  contract  above  quoted,  ap- 
pellant had  the  right  to  cancel  the  same  at  its  pleasure 
without  assigning  or  showing  cause,  merely  because  it  was 
dissatisfied  or  considered  its  interests  neglected  or  jeopar- 
dized, so  long  as  it  acted  in  good  faith,  as  contended  by  ap- 
pellant; or  whether,  as  contended  by  appellee  and  held  by 
the  court  in  its  instructions  to  the  jury,  the  contract  could 
only  be  abrogated  for  such  reason  as  would  lead  a  reason- 
ably prudent  man  to  become  dissatisfied  or  to  believe  his 
interests  were  neglected  or  jeopardized. 

In  construing  the  clause  referred  to,  we  are  inclined  to 
the  view  insisted  upon  by  appellant.  We  are  of  opinion 
that  the  words,  "considers  its  interests  are  neglected  or  jeop- 
ardized," are  analogous  to  the  many  contracts  which  have 
been  considered  and  construed  by  various  courts,  where  the 
cancellation  of  a  contract  depended  upon  the  "satisfaction" 
of  the  employer.  That  the  question  whether  appellant 
considers  its  interests  are  neglected  or  jeopardized  is  for 
the  determination  of  the  appellant  alone,  and  it  is  not  a 
question  of  what  it  ought  to  consider,  or  whether  it  had 
reasons  for  its  consideration  which  would  satisfy  a  court  or 
jury.  That  if  appellant  was  dissatisfied  or  considered  its 
interests  neglected  or  jeopardized,  it  had  a  right  to  dis- 
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charge  appellee  at  any  time  for  any  reason,  of  which  it  was 
sole  judge,  so  long  as  it  acted  in  good  faith  in  so  doing. 
These  views  we  believe  to  be  supported  by  the  following 
authorities : 

In  Tyler  v.  Ames,  6  Lansing  (K  Y.),  2S0,  which  was  a 
suit  brought  to  recover  damages  for  the  termination  of  a 
contract  appointing  appellee  agent  for  the  term  of  one 
year,  "if  the  appellee  could  fill  the  place  satisfactorily,"  the 
court  said :  "The  word  'satisfactorily'  refers  to  the  mental 
condition  of  the  employer  and  not  to  the  mental  condition 
of  a  court  or  jury.  The  right  of  determining  whether  the 
appellee  filled  the  place  of  agent  satisfactorily  must,  from 
the  nature  and  necessity  of  the  case,  belong  to  the  person 
whose  interests  are  directly  affected  by  the  plaintiff's  action. 
To  require  the  employer  under  such  a  contract  to  prove 
that  the  plaintiff  did  not  fill  the  place  satisfactorily,  would 
be  to  require  of  him  an  impossibility,  unless  his  own  oath 
was  taken  as  to  his  mental  status  on  the  subject.  If  he  is 
required  to  prove  facts  and  circumstances  that  will  justify 
him  in  feeling  dissatisfied  with  the  manner  appellee  filled 
his  office  it  would  be  annulling  this  clause  of  the  contract, 
as  without  such  a  clause  he  would  have  the  right  to  dismiss 
the  plaintiff  if  he  did  not  properly  perform  his  duties." 

Kendall  v.  West,  196  111.  221,  was  a  case  in  which  ap- 
pellant was  employed  by  appellee,  a  theatrical  manager, 
and  agreed  to  "render  satisfactory  services,"  for  which  he 
was  to  receive  the  sum  of  $250  per  week.  Appellee  re- 
quested him  to  shorten  the  time  of  his  performance  and  to 
try  his  part  in  black  face,  both  of  which  appellant  positively 
refused  to  do.  Appellee  discharged  him  and  a  suit  was 
brought  by  appellant  to  recover  damages.  The  court  held : 
uThe  contract  of  employment  provided  that  appellant 
should  render  'satisfactory  services',  for  which  he  was  to  re- 
ceive the  sum  of  $250  per  week.  It  contained  no  provision 
in  any  manner  limiting  the  appellee  in  the  exercise  of  his 
judgment  as  to  what  should  be  deemed  'satisfactory  serv- 
ices.' The  appellant  did  not  undertake  to  render  services 
which   should  satisfy  a  court  or  jury,  but  undertook   to 
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satisfy  the  taste,  fancy,  interest  and  judgment  of  appellee. 
It  was  the  appellee  who  was  to  be  satisfied,  and  if  dissatis- 
fied he  had  the  right  to  discharge  the  appellant  at  anytime, 
for  any  reason,  of  which  he  was  the  sole  judge." 
1  In  the  case  of  Reeves  v.  Chandler,  113  App.  167,  where 
a  contract  was  made  for  the  purchase  of  a  threshing  outfit 
which  gave  to  the  purchaser  the  right  to  reject  the  same,  if, 
upon  examination,  it  was  not  "satisfactory,"  we  held  that 
the  purchaser  had  the  absolute  right  to  reject  such  outfit 
and  that  his  reasons  for  so  doing  could  not  be  investi- 
gated. 

The  clause  in  question  was  undoubtedly  incorporated  in 
the  contract  for  the  protection  of  appellant.  Without  it 
appellant  could  only  have  terminated  the  employment  for 
good  cause  shown.  To  give  the  clause  force  and  effect  it 
must  be  construed  to  mean  that  appellant  thereby  reserved 
an  unqualified  option  to  discharge  appellee  without  being 
subjected  or  exposed  to  any  contention.  It  is  conceded 
that  it  was  necessary  that  such  option  must  have  been  ex- 
ercised by  appellant  in  good  faith.  In  the  absence  of  any- 
thing tending  to  show  the  contrary,  it  will  be  presumed 
that  appellant  acted  in  good  faith.  It  was  not  incumbent 
upon  it  to  show  that  it  so  acted  or  that  probable  cause  ex- 
isted for  the  cancellation  of  the  contract.  It  does  not  appear 
that  anything  was  due  to  the  appellee  for  services  rendered 
prior  to  the  cancellation  of  the  contract,  or  that  any  were 
performed  thereafter.  In  the  view  we  take  of  the  law  he 
was  not  entitled  to  recover  damages  by  reason  of  being 
prevented  from  continuing  in  the  employment  of  appel- 
lant 

The  instructions  given  to  the  jury  were  in  contravention 
of  the  law,  as  herein  expressed,  and  the  judgment  must  ac- 
cordingly be  reversed  and  the  cause  remanded. 

Reversed  and  remanded 
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Standard  Manufacturing  Company  v.  A.  E.  Slaughter. 

1.  Rescission— what  not  ground  for.  Where  the  contract  in  ques- 
tion provides  that  a  party  thereto  shall  furnish  a  bond,  the  furnishing 
of  an  objectionable  bond  is  not  ground  for  rescission,  if,  promptly  upon 
notice,  a  sufficient  bond  is  supplied  pursuant  to  contract 

2.  Instructions— must  not  submit  questions  of  law  to  jury.  In- 
structions must  not  submit  questions  of  law  for  the  determination  of 
the  jury. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Christian 
County;  the  Hon.  Truman  £.  Ames,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1905.  Reversed  and  remanded.  Opinion  filed 
October  9,  1905. 

George  T.  Wallace,  for  appellant;  John  E.  Hogan,  of 
counsel. 

J.  0.  &  "W.  B.  MoBride,  for  appellee. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court. 

This  is  a  suit  in  assumpsit  on  a  contract  or  order  for 
goods  alleged  to  have  been  sold  by  appellant  to  appellee. 
A  trial  was  had  in  the  Circuit  Court  by  jury,  and  a  verdict 
and  judgment  rendered  for  the  defendant,  to  reverse  which 
it  appeals. 

Appellant  is  a  corporation  engaged  in  the  manufacture 
of  flavoring  extracts,  toilet  preparations,  etc.,  at  Decatur, 
Illinois.  The  defendant  is  a  dealer  in  general  merchandise 
at  Stonington  in  Christian  county.  The  evidence  disoloscs 
that  appellant's  salesman,  ono  Frambes,  called  at  the  store 
of  appellee  on  February  24,  1904,  and  after  some  conversa- 
tion with  Thomas  Slaughter,  the  husband  and  agent  of 
appellee,  induced  him  to  sign  appellee's  name  to  an  order 
or  contract  whereby  she  purchased  and  ordered  shipped  to 
her,  certain  goods  therein  specified,  to  the  amount  of  $173, 
which  contract  or  order  is  the  basis  of  this  suit. 

The  order  in  question  expressly  provides  that  the  pur- 
chaser is  not  to  countermand  the  same,  and  immediately 
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above  appellee's  signature  appear  the  words,  "  Please  ship 
the  goods  herein  described  on  the  terms  and  conditions 
herein  stated,  all  of  which  we  have  carefully  read  and  find 
complete  and  satisfactory.  We  understand  that  an  agree- 
ment to  be  binding  must  be  noted  hereon."  The  order  also 
contains  the  following  clause:  "The  Standard  Manufac- 
turing Co.  are  to  send  a  guarantee  bond  to  the  Exchange 
.Bank  of  Stonington,  guaranteeing  A.  E.  Slaughter  a  profit 
of  $57.66  a  year  for  three  years,  or  repurchase  goods  on 
hand  at  purchase  price  as  above  specified." 

Upon  receipt  of  said  order,  appellant  notified  appellee  of 
its  acceptance  of  the  same,  also  shipped  the  goods  as  di- 
rected and  sent  to  the  Exchange  Bank  of  Stonington  a 
guarantee  bond,  which  through  inadvertence  was  neither 
signed  nor  acknowledged  by  appellant.  On  March  6th 
appellee  notified  appellant  by  letter  that  she  had  decided 
not  to  accept  the  goods  for  the  reason  that  the  bond  sent 
had  been  pronounced  by  the  bank  as  "  not  good,"  and  that 
she  held  the  goods  subject  to  appellant's  order.  The  fol- 
lowing day  appellant  replied  to  this  letter  inquiring  why 
the  bond  had  been  pronounced  insufficient,  and  stating 
that  if  anything  was  wrong  with  it,  appellant  was  willing 
to  make  it  good;  and  at  the  same  time  wrote  to  the  bank 
asking  what  was  the  matter  with  the  bond.  Upon  receipt 
of  a  reply  from  the  bank  enclosing  the  bond,  appellant  at 
once  executed  a  proper  bond  and  sent  the  same  to  the  bank 
with  the  explanation  that  the  failure  properly  to  execute 
and  acknowledge  the  first  bond  was  occasioned  by  an  over- 
sight. 

On  April  1st  appellant  wrote  to  appellee  requesting  a 
settlement.  Appellee  replied  that  inasmuch  as  appellant 
had  failed  to  furnish  a  bond  as  required  by  the  contract, 
she  refused  to  be  bound  by  the  same.  Appellant  there- 
upon brought  suit  for  the  purchase  price  of  the  goods.  The 
evidence  introduced  by  appellee  tends  to  show  that  during 
the  conversation  preliminary  to  the  execution  of  the  order, 
appellant's  salesman  Frambes  told  Slaughter  that  the  goods 
he  had  for  sale  were  to  be  left  on  consignment  only  and 
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were  not  to  be  paid  for  until  after  they  were  sold  by  ap- 
pellee, and  that  such  as  were  sold  were  to  be  settled  for  at 
stipulated  periods;  that  Slaughter,  acting  for  appellee, 
agreed  to  take  the  goods  upon  the  terms  proposed,  and  that 
thereupon  Frambes  produced  a  written  contract  which  he 
requested  Slaughter  to  sign;  that  Slaughter  not  having  his 
spectacles  at  hand,  requested  Frambes  to  read  the  contract 
to  him,  and  that  in  the  reading  thereof  Frambes  omitted 
or  failed  to  read  that  part  relating  to  the  giving  of  notes 
and  payment;  that  thereupon  Slaughter  executed  the  con- 
tract, relying  upon  the  statement  of  Frambes  that  the  same 
was  in  aacordance  with  the  terms  stated  in  their  conversa- 
tion, and  as  read  by  him.  The  testimony  of  several  other 
witnesses  called  by  appellee,  tended  to  corroborate  in  part, 
Slaughter's  version  of  the  transaction. 

Frambes,  appellant's  salesman,  testified  that  at  the  time 
of  the  execution  of  the  contract  there  was  no  one  near 
enough  to  hear  what  took  place  between  him  and  Slaugh- 
ter; that  he  went  over  the  contract  with  Slaughter,  who 
fully  understood  it;  that  he  did  not  misread  or  misrepre- 
sent any  portion  of  said  contract;  that  he  told  Slaughter 
nothing  in  regard  to  the  terms  of  payment  except  as  speci- 
fied in  the  contract;  that  he  made  no  objection  to  Slaugh- 
ter himself  reading  the  contract,  or  having  anyone  else 
read  the  same  for  him. 

Appellee  insists  that  she  not  only  had  the  right  to  re- 
scind the  contract  because  her  signature  was  procured  by 
fraud  on  the  part  of  Frambes,  but  for  the  further  reason 
that  the  first  bopd  tendered  did  not  comply  with  the  con- 
tract and  was  never  approved  by  the  Exchange  Bank  of 
Stonington.  As  the  judgment  must  be  reversed  and  the 
cause  remanded  for  errors  in  instructions,  and  may  be  re- 
tried, we  will  not  discuss  nor  determine  the  question  as  to 
whether  the  greater  weight  of  the  evidence  warranted  the 
jury  in  finding  that  the  execution  of  the  contract  was  pro- 
cured by  fraud. 

The  fourth  instruction  given  at  the  request  of  appellee 
informed  the  jury  that  if  the  bond  required  by  the  con- 
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tract  to  be  given,  was  sent  by  the  plaintiff  to  the  bank, 
and  that  it  was  not  of  the  character,  or  it  did  not  fulfill 
the  guarantee,  as  required  and  provided  by  said  contract, 
and  that  the  defendant  did  not  accept  the  goods  in  quostion 
under  the  contract,  their  verdict  should  be  for  the  defend- 
ant. 

Plaintiff's  fifth  instruction  is  to  the  effect  that  if  the 
plaintiff  sent  a  paper  to  the  bank  purporting  to  be  a  bond, 
but  which  was  not  in  fact  such  a  bond  as  was  required  by 
the  contract,  the  defendant  upon  ascertaining  that  fact  had 
the  right  to  refuse  to  receive  the  goods,  and  was  not  in  this 
action  liable  for  the  value  thereof. 

Appellee's  sixth  instruction,  in  substance,  tells  the  jury 
that  if  plaintiff  agreed  by  said  contract  to  send  to  the  bank 
a  bond  which  was  to  be  approved  by  one  Housley  (whom 
the  evidence  discloses  was  one  of  the  proprietors  of  the 
bank),  or  any  other  person,  and  that  such  bond  had  not  been 
approved  by  such  persons,  and  that  defendant  had  refused 
to  receive  the  goods,  then  plaintiff  could  not  recover  and 
the  verdict  should  be  for  the  defendant. 

Under  the  facts  as  disclosed  by  the  record,  although  the 
jury  may  have  found  that  the  execution  of  the  contract 
was  not  unfairly  obtained,  they,  nevertheless,  could  only 
have  found  for  the  defendant.  Such  is  not  the  law.  These 
instructions  are  palpably  erroneous.  Their  prejudicial  ef- 
fect was  and  could  not  be  minimized  by  the  other  instruc- 
tions read  to  the  jury.  In  the  absence  of  any  specified 
period  in  the  contract,  appellant  was  entitled  to  a  reason- 
able time  within  which  to  furnish  a  bond.  Although  the 
first  bond  was  defective  through  inadvertence  or  mistake, 
appellant  without  delay  furnished  another  substantially  in 
accordance  with  the  requirements  of  the  contract.  It  is 
not  shown  that  the  sureties  thereon  are  not  ample.  There 
is  nothing  in  the  contract  which  requires  the  bond  to  be 
satisfactory  to  or  be  approved  by  any  particular  person  or 
persons.  The  evident  intention  of  the  parties  was  that  it 
was  to  be  left  with  the  bank  in  escrow  only.  If  the  bond 
was  of  such  character  that  it  should  have  been  approved 
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by  or  be  satisfactory  to  a  reasonable  person,  it  was  suffi- . 
cient  under  the  circumstances. 

The  sixth  instruction  requires  the  jury  to  construe  the 
contract  and  is  bad  for  that  reason.  The  construction  of  a 
written  contract  is  a  matter  of  law  for  the  court  and  is  not 
within  the  province  of  the  jury.  Dunn  v.  Crichfield,  214 
111.  292. 

Appellant's  second  refused  instruction  states  in  effect  that 
if  the  plaintiff  in  the  first  instance  inadvertently  failed  to 
send  to  the  bank  the  kind  and  character  of  bond  contem- 
plated by  the  agreement,  but  as  soon  as  such  was  made 
known  to  it,  rectified  the  error,  then  under  such  circum- 
stances the  defendant  had  no  right  to  declare  a  rescission  of 
the  contract  because  of  such  mistake.  This  instruction 
substantially  states  the  law  correctly  and  should  have  been 
given. 

For  the  errors  indicated,  which  were  both  prejudicial 
and  vital,  the  judgment  must  be  reversed  and  the  cause  re- 
manded 

Reversed  and  remanded. 


Cyrus  Beavers,  Administrator,  v.  Edmund  Rennels. 

1.  Decree— e&tent  of  courVs  power  after  lapse  of  entry  term.  A 
court  has  no  power,  after  the  term,  to  change,  modify  or  correct  its  judg- 
ment or  decree  or  to  amend  its  record,  except  in  matters  of  mere  form. 

2.  Bill  op  review— equity  jurisdiction  of  courts  of  probate  does  not 
extend  to.  The  courts  of  probate  have  no  jurisdiction  to  entertain  a 
petition  in  the  nature  of  a  bill  of  review  to  set  aside  a  decree  for  con- 
structive fraud  after  the  lapse  of  the  entry  term. 

3.  Fraud,  accident  or  mistake— what  does  not  constitute.  The 
mere  fact  that  an  administrator  overestimated  or  overstated  the  rights 
of  the  widow  in  a  proceeding  to  sell  real  estate  to  pay  debts  of  the  de- 
cedent, does  not  constitute  fraud,  accident  or  mistake. 

Proceeding  in  court  of  probate  to  sell  real  estate  to  pay  debts.  Ap- 
peal from  the  County  Court  of  Coles  County;  the  Hon.  T.  N.  Cofer, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1905.  Reversed 
and  remanded.    Opinion  filed  October  0,  1905. 
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F.  E.  Dunn  and  J.  H.  Marshall,  for  appellant. 
S.  S.  Anderson  and  A.  C.  Anderson,  for  appellee. 

Mr.  Presiding  Justice  Pcterbaugh  delivered  the  opin- 
ion of  the  court. 

The  appellant,  Cyrus  Beavers,  was  appointed  administra- 
tor of  the  estate  of  Rama  S.  Rennels,  deceased,  by  the 
Coles  County  Court  upon  the  9th  day  of  January,  1003. 
The  personal  property  proving  insufficient  to  pay  the  claims 
probated  against  said  estate,  a  petition  was  filed  by  said 
administrator  in  said  court  for  leave  to  sell  the  real  estate 
of  decedent  to  pay  his  debts.     A  decree  directing  the  sale 
of  such  real  estate  was  entered  at  the  April  term,  1903, 
finding  that  the  decedent's  widow,  Lilly  Rennels,  was  the 
owner  of  a  homestead  and  dower  interest  in  said  lands,  and 
the  said  widow  having  filed  her  consent  in  writing  thereto, 
the  lands  were  ordered  sold  free  from  said  dower  and  home- 
stead interest.     Said  decree  fixed   the  cash   value   of  her 
homestead  interest  at  $1,000,  and  of  her  said  dower  inter- 
est at  twenty-seven  per  cent,  of  the  sale  price    of  said 
lands,  after  deducting  the  value  of  her  homestead  inter- 
est therefrom,  and  ordered  the  administrator  to  pay  said 
amounts  to  the  widow  out  qt  the  proceeds  of  the  sale.  The 
lands  were  sold  under  said  decree  and  afterwards,  on  Octo- 
ber 14,  1903,  the  administrator  paid  to  the  widow,  under 
the  terms  of  said  decree,  the  sum  of  $1,833.25.     On  Febru- 
ary 3,  1905,  appellee,  claiming  to  be  a  creditor  of  said  estate, 
filed  a  motion  in  writing,  asking  that  the  court  amend  and 
modify  the  decree  by  reducing  the  amount  fixed  as  the  cash 
value  of  the  said  widow's  homestead  and  dower  interests, 
alleging  that  the  administrator  by  fraud,  accident  or  mis- 
take, and  by   imposition  upon  the  court,  had  caused  said 
values  to  be  fixed  at  too  high  a  sum.     On  February  14th, 
the  motion  was  heard  and  allowed  by  the  court,  and  an 
order  entered  finding  that  the  court,  in  its  former  decree, 
had  by  fraud,  accident  or  mistake,  erroneously  computed 
the  value  of  the  widow's  homestead  and  dower  interest  in 
*aid  real  estate;  that  the  administrator  and  the  attorney 
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representing  him  presented  said  decree  to  the  judge  of  the 
court  assigned  by  him,  and  that  the  obtaining  of  said  de- 
cree by  said  administrator  amounted  to  a  constructive  fraud 
against  the  creditors  of  said  estate,  and  annulling  all  that 
part  of  said  decree  pertaining  to  the  fixing  of  the  cash 
values  of  the  said  homestead  interest  at  $710.46,  and  of 
the  said  dower  interest  at  $411.67. 

From  said  last  order  appellant  prosecuted  an  appeal  to 
this  court.  The  errors  relied  upon  for  reversal  are  that 
the  petition  is  not  sufficient  in  law  to  justify  the  decree; 
that  the  court  had  no  jurisdiction  to  modify  or  change  the 
decree  at  a  term  subsequent  to  that  at  which  it  was  ren- 
dered; and  that  the  decree  is  contrary  to  the  law  and  the 
evidence. 

It  is  not  contended  by  appellee  in  argument  that  the 
original  decree  was  prooured  to  be  entered  by  either  acci- 
dent or  mistake  or  by  actual  or  intentional  fraud,  but  it  is 
insisted  that  it  was  obtained  by  constructive  or  legal  fraud 
upon  both  the  court  and  the  creditors  of  the  estate;  that 
the  petition  in  question  is  in  the  nature  of  a  bill  of  review, 
wherein  all  parties  are  given  notice,  and  was,  therefore,  a 
proper  proceeding  by  which  to  obtain  the  relief  sought 
and  obtained. 

It  is  well  settled  that  a  court  has  no  power  after  the 
term,  to  change,  modify  or  correct  its  judgment  or  decree 
or  to  amend  its  record,  except  in  matters  of  mere  form. 
And  this  rule  applies  with  the  same  force  in  equity  as  at 
law.     Tosetti's  Brewing  Co.  v.  Koehler,  200  111.  369. 

The  decree  of  the  County  Court  entered  at  the  April  term, 
1903,  determined  all  controverted  questions,  ascertained  and 
declared  the  rights  of  all  parties,  ordered  a  sale  of  the  prem- 
ises, and  thus  terminated  the  litigation.  From  it  any  party 
had  the  right  of  appeal.  At  the  expiration  of  the  April 
term  the  jurisdiction  of  the  County  Court  in  that  cause 
ended,  and  it  was  then  beyond  the  power  of  the  court  to 
change  or  modify  its  decree.  It  follows  that  if  the  original 
decree  was  procured  by  fraud,  appellee  could  only  obtain 
relief  therefrom  by  a  proper  proceeding  in  equity  to  set 
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aside  and  annul  the  decree.  It  is  not  contended  that  the 
County  Court  had  jurisdiction  to  entertain  an  original  suit 
in  equity,  but  counsel  rely  upon  the  well  established  rule 
that  the  County  Court  has  equitable  jurisdiction  in  respect 
to  all  matters  pertaining  to  the  settlement  of  estates  of  de- 
ceased persons,  and  that  it  may,  in  a  proper  case,  on  motion, 
at  a  subsequent  term,  set  aside  an  order  allowing  a  claim 
where  fraud  or  mistake  has  intervened;  that  the  petition  in 
question  was  in  the  nature  of  a  bill  of  review  and  that  inas- 
much as  all  the  parties  of  the  original  petition  for  the  sale 
of  real  estate  were  made  parties  and  served  with  notice, 
the  proceeding  was  proper  under  the  circumstances,  and 
warranted  the  court  in  granting  the  relief  sought  and  ob- 
tained. 

We  do  not  think  that  the  equitable  jurisdiction  of  county 
courts  over  claims,  during  the  administration  of  an  estate, 
is  expansive  or  elastic  enough  to  include  the  power  to  en- 
tertain bills  or  petitions  to  review,  amend  or  annul  decrees 
for  the  sale  of  real  estate  to  pay  debts  after  the  lapse  of 
the  term  at  which  they  are  rendered;  that  if  appellee  be 
entitled  to  the  relief  here  sought,  resort  must  be  had  to 
court  of  chancery  possessing  general  equity  jurisdiction. 
Be  that  as  it  may,  we  are  of  opinion  that  in  the  proceed- 
ing under  consideration,  neither  the  averments  of  the  peti- 
tion, the  evidence  in  support  thereof,  nor  the  findings  of 
the  court,  is  sufficient  to  warrant  the  relief  granted  by  the 
decree.  To  enable  the  County  Court  to  set  aside  the  former 
decree,  the  facts  alleged  and  proved  must  be  such  as  would 
move  a  court  of  equity  to  entertain  jurisdiction  and  grant 
the  relief.  No  such  facts  appear  to  have  been  either  al- 
leged or  proved. 

The  petition  avers  that  through  fraud,  accident  or  mis- 
take, the  administrator,  by  imposition  upon  the  court, 
caused  the  decree  in  the  respect  complained  of,  to  be  en- 
tered and  the  payment  made  thereunder;  that  said  admin- 
istrator represented  to  the  court  that  the  amounts  fixed 
were  the  true  value  of  the  dower  and  homestead  interests, 
and  that  such  representations  were  false  and  fraudulent. 
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These  allegations  do  not,  under  the  rules  of  pleading, 
amount  to  a  charge  of  fraud.  No  facts  are  stated  showing 
that  the  representations  in  question  were  false  and  fraudu- 
lent, nor  is  there  any  evidence  to  that  effect,  nor  does  the 
decree  sufficiently  find  any  such  facts.  While  it  finds  that 
the  original  decree  was  entered  by  fraud,  accident  or  mis- 
take, and  that  the  court  by  fraud,  erroneously  computed 
the  value  of  the  dower,  there  is  no  finding  as  to  in  what 
the  fraud  consisted,  who  perpetrated  the  same,  or  of  what 
fraud  any  person  was  guilty.  The  mere  fact  that  the  ad- 
ministrator overestimated  or  overstated  the  rights  of  the 
widow,  would  not  have  constituted  fraud,  accident  or  mis- 
take.    Ward  v.  Durham,  134  111.  195. 

There  is,  however,  no  evidence  that  he  or  anyone  else 
ever  suggested  Xo  the  court  what  the  rights  of  the  widow 
were  or  what  would  have  been  a  proper  allowance  to  be 
made  to  her  in  lieu  thereof,  nor  is  there  any  finding  of  the 
court  to  that  effect. 

In  Ward  v.  Durham,  134  111.  195,  the  court  says :  "The 
loss  of  a  defense,  to  justify  a  court  of  equity  in  removing  a 
judgment,  must  in  all  cases  be  occasioned  by  the  fraud  or 
act  of  the  prevailing  party,  or  by  mistake  on  the  part  of 
the  losing  party  unmixed  with  anjr  fault  of  himself  or 
agent.  *  *  *  Mere  irregularity,  or  the  insisting  upon 
rights  which  upon  a  due  investigation  of  those  rights  might 
be  found  to  be  overstated  of  overestimated,  is  not  the  kind 
of  fraud  which  will  authorize  a  court  of  equity  to  set  aside 
a  judgment." 

In  R.  R.  Co.  v.  Ennor,  116  111.  55,  it'is  said  :  ''It  cannot 
be  allowed  as  a  ground  for  setting  aside  a  judgment  that 
there  was  false  testimony  given  at  the  trial,  or  false  asser- 
tions as  to  the  liability  previously  made.  If  this  were  ad- 
mitted, there  would  be  little  stability  in  judgments.  *  * 
The  proof  fails  to  show  that  the  complainant  was  pre- 
vented from  availing  himself  of  his  defense  by  the  fraud  or 
act  of  the  opposite  party  unmixed  with  fault  or  negligence 
on  his  part." 

In  Dickson  v.  Hitt,  98  111.  300,  an  executor  failed  to  ac- 
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count  for  cattle  inventoried  and  charged  commissions  on 
an  uncollected  and  worthless  note.  His  final  account  was 
approved  and  he  was  discharged.  Upon  a  bill  filed  to  set 
aside  the  settlement  of  his  account  and  his  discharge,  it 
was  held  that  there  was  no  fraud  justifying  the  interven 
tion  of  a  court  of  equity;  that  if  the  executor  claimed  the 
credits  it  was  not  fraud  to  do  so,  and  if  the  court  allowed 
them  erroneously,  the  judgment  should  have  been  corrected 
on  appeal,  and  that  a  court  of  equity  could  not  take  juris- 
diction to  correct  it. 

Counsel  for  appellee  further  contend  that  even  if  it  be 
true  that  the  County  Court  had  no  authority  to  enter  the 
modified  decree  at  a  subsequent  term,  such  court,  never- 
theless, had  full  and  complete  power  to  grant  the  relief 
sought,  on  the  ground  that  the  original  decree,  in  so  far  as 
it  ordered  that  the  widow  be  paid  a  larger  sum  for  her 
homestead  and  dower  interest,  than  under  the  law,  she  was 
entitled  to,  was  for  that  reason  null  and  void. 

There  is  no  merit  in  such  contention.  The  jurisdiction 
of  the  County  Court  over  the  subject-matter  and  all  parties 
interested  in  the  real  estate  involved,  is  unquestioned. 
Under  the  statute  the  court  had  power  to  award  and  direct 
payment  to  the  widow,  the  value,  in  gross,  of  her  dower 
and  homestead  interests.  If,  through  accident,  fraud  or 
mistake,  an  excessive  sum  was  awarded,  those  aggrieved 
thereby  had  their  remedy  either  by  appeal,  or,  upon  a 
proper  showing,  by  a  proceeding  in  a  court  of  general 
equity  jurisdiction. 

The  decree  will  be  reversed  and  the  cause  remanded,  with 
directions  to  the  County  Court  to  dismiss  the  petition  at 
the  cost  of  petitioner. 

Reversed  wad  remanded. 
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1.  Fraternal  benefit  society— when  by-law  as  to  suspension  of 
member  does  not  apply.  Where  the  by-laws  of  a  society  provide  that  a 
member  who  takes  his  own  life  becomes  ipso  facto  suspended  from 
membership,  another  by-law  providing  that  no  suspension  shall  be  upon 
mere  rumor  without  investigation  or  trial,  has  no  application. 

2.  Rehearing— what  cannot  be  urged  upon  application  for,  A 
party  cannot  upon  an  application  for  a  rehearing  rely  upon  grounds  for 
reversal  not  brought  to  the  attention  of  the  court  in  his  brief  and  argu- 
ment filed  upon  the  original  hearing.  ♦ 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Champaign 
County;  the  Hon.  Solon  Philbrick,  Judge,  presiding.  Heard  in  this 
court  at  the  May  terra,  1905.  Reversed,  with  finding  of  facts.  Opin- 
ion filed  October  9,  1905.    Rehearing  denied  November  28,  1905. 

John  J.  Kea,  for  appellant 

F.  M.  Green  &  Son,  for  appellee;  George  W.  Gere,  of 
counsel. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court. 

This  is  an  action  in  assumpsit,  brought  by  appellee  against 
appellant,  a  fraternal  insurance  order,  to  recover  the  sum 
of  $1,200,  alleged  to  be  due  her  by  the  terms  of  a  bene- 
ficiary certificate  issued  by  appellant  to  one  Alexander  K. 
"Weber,  who  became  a  member  of  Caledonia  Court  No.  20, 
a  subordinate  lodge  of  said  order,  located  at  Urbana,  Illi- 
nois, on  December  2,  1901,  and  who  died  on  March  15, 1904. 
A  trial  by  jury  resulted  in  a  verdict  for  appellee,  upon  which 
judgment  was  rendered  for  $1,200. 

The  declaration  avers,  in  substance,  the  issuance  of  the 
certificate  to  Weber,  under  which  appellee,  his  aunt,  was 
designated  as  beneficiary;  that  assured  was  at  the  time  of 
his  death  a  member  in  good  standing  of  said  order;  his 
death  on  March  15,  1904,  and  compliance  by  the  insured, 
and  appellee  as  beneficiary,  with  all  the  requirements  and 
conditions  of  such  certificate  and  the  laws  and  regula- 
tions of  the  order.    To  the  declaration   appellant  inter- 
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posed  the  general  issue  and  two  special  pleas,  the  first  of 
which  avers  that  at  the  time  the  certificate  was  issued  and 
ever  since,  there  was  in  full  force  and  effect  the  following 
law,  rule  and  regulation  of  said  society,  viz.:  "  If  a  mem- 
ber, sane  or  insane,  voluntarily  or  involuntarily,  attemps  to 
commit  suicide,  such  member  shall  ipso  facto  void  all  rights 
under  his  beneficial  certificate  and  stand  suspended  from 
the  order  and  shall  not  be  eligible  for  reinstatement  or 
membership  thereafter; "  that  said  Weber,  on  February  11, 
1904,  voluntarily  attempted  to  commit  suicide  by  shooting, 
at  Bloomington,  Illinois;  that  because  of  such  attempted 
suicide  said  Weber  forfeited  all  his  rights  under  said  cer- 
tificate, and  was,  by  said  act,  suspended  from  said  order 
and  was  not  at  the  time  of  his  death  a  member  of  the  same. 
By  the  second  special  plea  it  is  averred  that  Weber  obtained 
said  certificate  by  making  false  statements  and  answers  in 
his  application  for  said  membership  and  certificate,  which 
he  had  therein  warranted  to  be  full,  true  and  complete,  and 
by  fraudulently  concealing  material  matters  and  things  that 
he  should  have  therein  disclosed. 

In  reply  to  the  first  special  plea  it  is  averred  by  appellee 
that  Weber  did  not  attempt  to  commit  suicide;  and  further 
that  prior  to  the  date  of  the  alleged  attempt  Weber  had 
paid  all  assessments  under  said  certificate,  and  that  after 
said  date,  the  appellant  society,  with  knowledge  of  said  at* 
tempt,  by  its  officers  and  agents,  received  and  accepted  from 
appellee  the  monthly  dues  and  assessments  for  the  months 
of  February  and  March,  1904,  by  reason  of  which  it  waived 
all  right  to  insist  upon  a  forfeiture  by  reason  of  such  viola- 
tion of  the  rules  of  the  order.  Upon  the  question  of  the 
attempted  suicide  John  H.  Pike,  who  on  February  11, 1904, 
occupied  the  room  adjoining  that  occupied  by  Weber,  testi- 
fied substantially  as  follows : 

44  Weber's  room  was  next  to  mine;  he  came  into  my  room 
while  I  was  shaving.  He  took  his  arm  and  pushed  me  to 
one  side  and  pulled  the  dresser  drawer  out  and  looked  in 
and  closed  it,  and  went  and  sat  down  on  the  bed.  I  said, 
4  What  are  you  looking  for,  Alex.  ?  *    He  made  no  reply. 


Thikd  Distbict— A.  D.  VJ05.  491 

Supreme  Tribe  of  Ben  Hur  v.  Miller. 

He  sat  there  a  little  while  and  said,  '  I  don't  know  what  in 
the  hell  to  do.'  I  said,  *  What  is  the  matter  with  you?' 
He  said,  *  Nothing.'  I  said,  *  I  guess  there  is  something  the 
matter  with  you/  'Well,'  he  said,  'I  got  into  it.'  I  said, 
'  I  told  you  a  long  time  ago  to  keep  your  mouth  shut  and 
attend  to  your  own  business.'  We  talked  on  for  a  little 
while  and  I  finished  shaving,  left  the  light  burning  and 
went  down  into  the  bath  room.  Just  after  I  got  there  they 
called  me.  The  shooting  took  place  in  my  room.  I  did 
not  hear  the  shots.  I  had  been  out  of  my  room  only  about 
two  minutes  when  my  attention  was  called  to  the  commo- 
tion upstairs.  I  was  the  first  man  in  that  room.  I  went 
into  the  room  and  struck  a  match  and  lighted  the  lamp. 
He  had  blown  out  the  light.  I  struck  a  match  and  looked 
around,  and  saw  him  lying  on  the  bed.  He  had  nothing  in 
his  hands.  1  went  to  him  and  said,  'Weber,  what  in  the 
hell  have  you  done  ? '  He  said,  *  I  shot  myself.'  I  said, 
4  What  for  ? '  He  said,  i  Damned  if  I  know.  I  wish  I  had 
made  a  good  job  of  it.'  His  clothes  were  afire.  I  tore  his 
vest  open  and  put  the  fire  out.  We  turned  him  on  his  right 
side  and  back,  pulled  his  clothes  up  and  felt  along  to  see 
the  course  of  the  wound.  The  wound  was  on  the  left  side 
just  at  the  lower  rib  probably  three  inches  below  the  nipple. 
The  size  of  the  ball  was  No.  38.  Had  no  further  conversa- 
tion winh  him.  I  visited  him  at  the  hospital.  Had  con- 
versation with  him  there  but  once,  but  did  not  have  a  talk 
with  him  how  he  came  by  his  wound.  He  was  confined  to 
his  bed  at  that  time.  He  simply  said  he  shot  himself.  I 
do  not  know  how  ho  came  to  shoot  himself.  Saw  the  re- 
volver after  the  shooting.  It  was  lying  under  the  dresser 
bv  the  end  of  my  trunk  or  about  eight  or  ten  feet  from  the 
bed." 

Carl  Craig  testified,  in  substance,  as  follows :  "I  knew 
Alex  Weber  in  his  lifetime.  He  boarded  at  my  mother's. 
I  stayed  there  also.  I  did  not  hear  any  gun  shot  report. 
When  I  got  into  the  room  Weber  was  lying  on  the  bed.  He 
was  fully  dressed,  with  one  foot  touching  the  floor,  the 
other  hanging  just  over  the  edge  of  the  bed.    He  had  his 
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hand  to  his  side.  We  examined  him  and  found  that  a  bullet 
had  entered  his  body  there.  We  found  a  revolver  under 
the  edge  of  the  dresser.  The  bed  was  in  one  corner  of  the 
room  and  the  dresser  in  the  other  corner,  about  ten  feet 
from  the  bed.  This  was  just  after  supper,  between  6:30 
and  7  o'clock.  When  I  asked  him  what  he  had  done  with 
the  revolver,  I  could  not  tell  definitely  what  he  said.  My 
best  recollection  is  that  he  said  he  threw  it.  He  did  not 
point  or  indicate  where  he  had  thrown  it.  They  conveyed 
him  to  a  hospital.  Have  given  ail  the  conversation  had 
with  Weber  while  he  was  lying  on  the  bed  in  that  room  at 
mother's  residence.  Mr.  Pike  was  there.  He  was  talking 
with  Weber  in  the  room.  Weber  said  he  wished  he  had 
done  a  good  job.  Do  not  know  what  Pike  said  to  him  prior 
to  that.  I  asked  him  if  he  had  shot  himself.  He  said  he 
did.  I  asked  him  why  he  did  it,  but  he  made  no  answer. 
There  was  not  a  word  said  in  these  conversations  with  re- 
gard to  the  shooting  being  an  accident.  Did  not  hear  the 
question  of  accident  talked  of.  They  did  not  ask  whether 
it  was  an  accident,  whether  somebody  was  the  cause  of  it, 
or  whether  it  was  anybody's  else  negligence  or  anything 
of  that  kind." 

From  the  foregoing  testimony,  which  is  practically  un- 
contradicted, no  other  inference  or  conclusion  can  be  reason- 
ably drawn  than  that  on  the  occasion  in  question  Weber 
voluntarily  attempted  to  take  his  own  life,  thus  violating 
the  rule  or  by-law  set  out  in  the  first  special  plea;  the  etfect 
of  which  act  was  ipso  facto  to  suspend  him  from  member- 
ship in  the  order  and  to  render  the  beneficiary  certificate 
void.  The  contention  of  appellee  that  Weber  could  not  be 
suspended  from  the  order  upon  a  mere  rumor  that  he  had 
attempted  suicide,  without  a  trial  or  investigation,  under 
section  103  of  the  by-laws,  is  without  force.  The  section 
referred  to,  which  provides  merely  that  when  it  is  charged 
or  has  come  to  the  knowledge  of  the  Supreme  Tribe  that  a 
beneficial  certificate  has  been  obtained  by  false  representa- 
tions or  concealments  of  any  material  fact,  notice  shall  be 
given  to  the  member  and  a  hearing  or  inquiry  had  upon 
such  charge,  is  wholly  inapplicable. 
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Upon  the  question  of  the  alleged  waiver  because  of  the 
alleged  acceptance  by  the  local  scribe  of  assessments  falling 
due  thereafter,  the  evidence  discloses  that  on  February  20, 
1904,  appellee  furnished,  and  by  the  hand  of  her  grand- 
daughter, sent  to  Johnson,  the  local  scribe  of  Caledonia 
Court,  the  sum  of  sne  dollar,  being  the  assessment  for  the 
month  of  February,  1904,  which  by  the  terms  of  the  cer- 
tificate and  rules  of  the  order  became  due  on  the  first  day 
of  that  month;  that  Johnson  accepted  the  money  and  for- 
warded it  to  the  home  office  of  the  society  at  Crawfords- 
ville,  Indiana;  that  after  the  death  of  Weber,  Mrs.  Gere, 
a  daughter  of  appellee,  accompanied  by  an  attorney,  called 
upon  Johnson  and  tendered  the  assessment  for  the  month 
of  March,  1904;  that  Johnson  at  first  refused  to  accept  the 
same  and  offered  to  refund  to  appellee  the  surd  theretofore 
paid  for  the  February  assessment,  stating  that  the  Supreme 
Lodge  had  declined  to  accept  the  same,  and  further  that 
there  was  no  use  in  his  receiving  the  March  dues;  that  the 
home  office  would  accept  no  more  money;  that  Mrs.  Gere 
insisted  that  Johnson  should  accept  the  money  and  give  her 
a  receipt  therefor,  and  that  he,  Johnson,  finally  received 
and  receipted  for  the  March  assessment  under  protest. 
Johnson  testified  that  prior  to  the  time  he  received  the 
February  assessment  he  had  heard  that  Weber  had  at- 
tempted to  commit  suicide  on  February  20,  1904,  but  it 
does  not  appear  that  he  had  any  positive  or  direct  in  forma- 
tion upon  the  subject. 

We  are  of  opinion  that  the  facts  detailed  were  insuffi- 
cient to  establish  the  truth  of  the  replication  to  the  first 
special  plea;  that  the  acts  of  Johnson  did  not  constitute  a 
waiver  of  appellant's  right  to  interpose  the  violation  of  the 
rule  against  attempted  suicide,  as  a  defense  to  appellee's 
claim  under  the  certificate.  The  February  assessment  was 
due  on  February  1st,  and  appellant  was  entitled  to  receive 
the  same  regardless  of  anything  that  may  have  occurred 
subsequent  to  that  date.  While  the  March  assessment  was 
finally  received  by  him  and  a  receipt  given  therefor,  the 
uncontradicted  evidence  of  Johnsqn  shows  that  appellee's 
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daughter,  Mrs.  Gere,  was  at  the  time  expressly  informed 
that  such  payment  would  be  unavailing,  for  the  reason  that 
the  Supreme  Lodge  would  not  accept  the  money.  Conced- 
ing that  the  subordinate  lodge  was  the  agent  of  appellant 
and  that  it  and  its  officers  had  the  power  to  waive  any  pro- 
visions of  the  by-laws  and  certificate,  the  failure  of  the 
scribe,  under  the  circumstances,  to  refuse  absolutely  to  re- 
ceive the  money,  was  clearly  not  a  waiver  of  such  provision 
within  the  rule  laid  down  in  the  cases  cited  by  counsel  for 
appellee. 

It  follows  that  appellee  failed  to  establish  her  right  of 
action.  Consequently  the  judgment  must  be  reversed  with- 
out remanding  the  cause. 

Reversed. 

Finding  of  facts,  to  be  incorporated  in  the  judgment  of 
the  court : 

We  find  that  on  the  11th  day  of  February,  1904,  atBloora- 
ington,  Illinois,  the  assured,  Weber,  voluntarily  attempted 
to  commit  suicide  by  shooting,  and  that  no  assessments 
falling  due  under  the  terms  of  the  certificate  of  insurance 
and  by-laws  were  accepted  by  appellant  after  that  date. 

Pee  Curiam.  It  is  contended  in  the  petition  for  rehear- 
ing filed  by  appellee  in  this  case,  that  in  any  event  she  is  en- 
titled to  recover  one-tenth  of  the  amount  of  the  certificate 
held  by  the  deceased  at  the  date  of  his  death,  under  the 
terms  of  the  contract  of  insurance  which  provides :  "  If  a 
member  commit  suicide  after  two  years  and  within  three 
years  from  date  of  his  beneficial  certificate,  the  amount 
payable  to  his  beneficiary  shall  be  one-tenth  of  the  amount 
of  the  certificate  held  by  him  at  the  date  of  his  suicide." 

There  are  several  answers  to  this  contention:  first,  in  the 
trial  in  the  Circuit  Court  appellee  for  the  purpose  of  secur- 
ing a  verdict  and  judgment  for  the  full  amount  of  the  cer- 
tificate took  the  position  that  the  insured  did  not  commit 
suicide;  second,  in  her  brief  and  argument  on  appeal  in  this 
court  appellee  renewed  her  insistence  in  the  trial  court  and 
made  no  claim  that  she  was  entitled  to  recover  anything  by 
virtue  of  the  provision  above  quoted,  but  rested  her  right 
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of  recovery  solely  upon  the  grounds  disposed  of  in  the  opin- 
ion filed;  third,  it  does  not  appear  from  the  evidence  in  the 
record  that  the  death  of  the  insured  resulted  from  the  self- 
inflicted  wound,  in  other  words,  that  the  insured  committed 
suicide. 

A  party  upon  appeal  to  this  court  cannot  assume  a  po- 
sition inconsistent  with  that  assumed  in  the  trial  court; 
neither  can  he,  on  petition  for  rehearing,  rely  upon  a  right 
of  recovery  not  claimed  or  brought  to  the  attention  of  the 
court,  in  his  brief  and  argument  filed  in  the  cause.  The  pe- 
tition for  rehearing  is  denied. 


H.  A.  Kingsbury,  et  al.,  v.  W.  T.  Cornelison  and  Mark 
Anthony,  Executors* 

1.  Statute  of  Frauds— token  contract  for  conveyance  of  land 
within.  A  written  instrument  for  the  conveyance  of  land,  signed  by 
the  vendor  but  not  by  the  vendee,  is  within  the  Statute  of  Frauds  where 
the  contract  is  sought  to  be  enforced  against  the  vendee. 

2.  Contract— when  insufficient  as  bargain und  sale  of  land.  A  con- 
tract which  merely  provides  that  the  vendor  shall  furnish  "  a  warranty 
deed  and  clear  title,*9  is  insufficient  at  a  contract  for  the  sale  and  con- 
veyance of  land. 

8.  Contract— when  not  specifically  enforced.  A  contract  which  is 
not  clear,  certain,  definite  and  unequivocal  will  not  be  specifically  en- 
forced in  equity. 

Bill  for  specific  performance.  Appeal  from  the  Circuit  Court  of  Taze- 
well County;  the  Hon.  Theodore  N.  Green,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1905.  Reversed  and  remanded  with  di- 
rections.   Opinion  filed  October  0,  1005. 

Graff  &  Miles  and  C.  A.  Waltmire,  for  appellants. 

Jack,  Irwin,  Jack  &  Danforth,  for  appellees. 

Mr.  Presiding  Justice  Pdterbaugh  delivered  the  opin- 
ion of  the  court. 

This  is  a  bill  in  chancery  by  appellees  against  appellants 
by  which  it  is  sought  to  enforce  specific  performance  of  an 
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alleged  agreement  in  writing  for  the  purchase  and  sale  of 
certain  real  estate  in  Washington,  Illinois.  A  general  de- 
murrer interposed  to  said  bill  was  overruled,  and  appellants 
elected  to  abide  thereby.  The  Circuit  Court  thereupon 
entered  a  decree  in  favor  of  appellees  and  against  appel- 
lants for  $1,400,  ordered  a  sale  of  the  premises  to  satisfy 
the  same,  and  authorizing  a  decree  for  any  deficiency.  To 
reverse  said  decree  the  defendants  prayed  an  appeal. 

The  bill  avers  that  John  H.  Anthony  died  seized  in  fee 
of  a  certain  lot  in  Washington,  Illinois;  that  by  his  will  he 
named  complainants  as  his  executors,  who  have  qualified 
as  such;  that  by  said  will  complainants,  as  executors,  were 
vested  with  authority  to  sell  any  or  all  real  estate  owned 
by  said  testator  at  the  time  of  his  decease;  that  the  estate 
of  said  John  H.  Anthony  is  solvent  and  that  the  executors 
have  in  their  hands  sufficient  personal  property  to  pay  all 
claims  which  may  arise;  that  complainants,  as  executors, 
being  desirous  of  selling  said  premises,  and  Louis  J.  Dan- 
forth,  one  of  the  defendants,  being  named  to  purchase  the 
same,  complainants  as  executors  and  H.  A.  Kingsbury,  one 
of  the  defendants,  the  duly  authorized  agent  of  said  Louis 
J.  Danforth,  "on,  to  wit,  the  2nd  day  of  February,  1904, 
entered  into  a  certain  agreement  respecting  said  sale  and 
purchase  of  the  said  property  above  described,  and  the  said 
II.  A.  Kingsbury,  for  and  in  behalf  of  and  as  the  agent  of 
the  said  Louis  J.  Danforth,  paid  to  your  orator,  Mark  An- 
thony, for  and  in  behalf  of  your  orators,  as  executors,  the ' 
sura  of  one  hundred  dollars  as  part  of  the  purchase  money 
for  said  premises,  at  the  time  of  making  said  agreement, 
and  thereupon  the  said  Mark  Anthony,  acting  for  and  in 
behalf  of  your  orators,  as  executors,  made  to  the  said  H. 
A.  Kingsbury,  as  agent  for  the  said  Louis  J.  Danforth,  a 
certain  receipt  and  agreement  in  writing,  respecting  said 
sale  and  purchase,  in  the  words  or  to  the  purport  and  effect 
following,  to  wit: 

'  Washington,  Ills.,  Feb.  2,  1U04. 

Reed,  of  H.  A.Kingsbury  One  hundred  dollars  ($100.00), 
being  part  payment  of  the  principal  sum  of  Fifteen  hun- 
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dred  dollars  ($1,500.00)  for  which  amount  I  agree  upon 
the  payment  of  balance  ($1,400.00)  to  furnish  the  said  H. 
A.  Kingsbury  or  other  party  he  may  designate,  a  warranty 
deed  and  clear  title  to  property  known  as  veterinary  barn 
occupied  by  C.  H.  Anthony,  Washington,  Ills.  I  further 
agree  that  in  case  of  failure  to  furnish  sufficient  and  clear 
title,  return  $100.00  to  said  H.  A.  Kingsbury. 

Mark  Anthony.'  " 

The  bill  further  avers  that  the  property  known  as  veter- 
inary barn  occupied  by  C.  H.  Anthony,  Washington,  Illi- 
nois, is  particularly  described  as  east  half  of  lot  4  in  Yae- 
ger's  addition  to  the  city  of  Washington,  etc.;  that  H.  A. 
Kingsbury  having  designated  Louis  J.  Danforth  as  the  per- 
son to  whom  the  conveyance  should  be  made,  complainants, 
on  April  20,  1904,  delivered  to  H.  A.  Kingsbury  and  Louis 
J.  Danforth  an  abstract  of  title,  and  a  certain  quit-claim 
deed  and  a  warranty  deed  from  complainants;  that  the  ab- 
stract of  title,  the  will  and  deeds  are  sufficient  to  vest  clear 
title  in  Louis  J.  Danforth,  and  upon  tender  of  same,  bal- 
ance of  purchase  price  in  said  contract  and"  receipt  men- 
tioned, being  the  sum  of  $1,400,  became  and  was  immedi- 
ately due  and  payable  from  the  said  H.  A.  Kingsbury  and 
the  said  Louis  J.  Danforth  to  complainants;  that  H.  A. 
Kingsbury  and  Louis  J.  Danforth  caused  the  said  abstract 
of  title  and  the  said  deeds  to  be  returned  to  complainants,, 
refused  to  pay  the  $1,400  stating  that  the  title  was  not  sat- 
isfactory; that  complainants  tender  the  abstract  and  deeds. 
The  prayer  of  the  bill  is  that  the  defendants  may  be  com- 
pelled to  perform  said  agreements  and  to  pay  to  complain- 
ants the  remainder  of  the  purchase  price,  complainants 
being  willing  and  offering  to  let  the  said  H.  A.  Kingsbury 
and  the  said  Louis  J.  Danforth  into  the  possession  of  the 
rents,  issues  and  profits  of  said  premises. 

The  errors  assigned  are  that  the  court  erred  in  overruling 
defendant's  demurrer,  in  not  dismissing  the  bill  for  want  of 
equity;  and  first,  it  is  contended  by  appellant,  that  the  bill 
is  obnoxious  to  the  general  demurrer  for  the  reason  that  it 
appears  on  the  face  of  the  bill  that  the  alleged  receipt  and 
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agreement  in  writing  is  not  signed  by  the  party  sought 
to  be  charged,  as  required  by  the  Statute  of  Frauds.  If  this 
be  true,  the  defense  is  properly  raised  by  general  demurrer. 
Fowler  v.  Fowler,  204  111.  82.  Inasmuch  as  the  bill  sets 
out  the  instrument  in  question  as  the  contract  upon  which 
the  relief  sought  is  predicated,  and  it  is  not  averred  that 
any  other  or  different  or  additional  writing  or  memoran- 
dum relating  to  the  transaction,  was  signed  by  either  of  the 
parties  or  by  any  one  for  them,  or  either  of  them,  the  ques- 
tion is  presented,  primarily,  whether  a  vendor  can  enforce 
the  specific  performance  of  a  contract  for  the  sale  of  land, 
which  is  signed  by  the  vendor  and  not  by  the  vendee. 

Section  2  of  the  Statute  of  Frauds,  provides  that  "  no 
action  shall  be  brought  to  charge  any  person  upon  any  con- 
tract for  the  sales  of  lands  *  *  *  .  unless  such  contract 
or  some  memorandum  or  note  thereof  shall  be  in  writing, 
and  sighed  by  the  party  to  be  charged  therewith,  or  some 
other  person,  thereunto  by  him  lawfully  authorized  in 
writing,  signed  by  such  party."     Rev.  Stat.  (1903),  995. 

While  the  courts  of  last  resort  of  some  States  have  an- 
swered the  proposition  in  the  affirmative  (8  Am.  &  Eng. 
Enc,  718),  and  in  others  have  held  the  contrary  (29  Am.  & 
Eng.  Enc,  858),  the  rule  in  Illinois  seems  to  be  that  the 
statute  is  to  be  construed  as  intending  that  the  writing  or 
memorandum  must  be  signed  by  the  party  against  whom 
it  is  sought  to  enforce  the  contract,  which  in  this  instance 
is  the  vendee,  appellants. 

In  Wilson  v.  Miller,  42  App.  332,  wherein  it  was  sought 
to  hold  the  vendee  under  a  written  instrument,  substan- 
tially similar  to  that  herein  involved,  and  which  was  signed 
by  the  vendor  only,  it  was  held  that  the  instrument  in 
question  did  not  constitute  a  memorandum  in  writing, 
signed  by  the  party  to  be  charged,  within  the  purview  of 
the  Statute  of  Frauds.  The  Supreme  Court,  upon  appeal, 
held  that  if  the  contract  was  to  be  governed  by  the  laws  of 
Illinois,  the  decision  of  the  Appellate  Court  was  correct. 
It  further  held,  however,  that  the  contract  having  been 
made  in  the  State  of  Kansas  for  the  sale  of  real  estate,  sit- 
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uated  in  that  State,  the  Statute  of  Frauds  of  such  State, 
and  not  that  of  Illinois,  should  have  been  interposed  as  a 
defense,  and  the  judgment  of  the  Appellate  Court  was  re- 
versed accordingly. 

In  Esmay  v.  Gorton,  18  111.  483,  after  quoting  the  lan- 
guage of  the  statute,  the  court  says:  "  A  party  who  has 
not  signed  an  agreement  relating  to  land,  may  enforce  it 
against  one  who  has  signed  it,  although  he  could  not  him- 
self have  been  compelled  to  execute  it."  In  Wood  on 
Statute  of  Frauds,  sec.  405,  referring  to  the  Statute  of 
Frauds,  it  is  said  :  "The  end  and  object  of  the  statute  are 
attained  by  written  proof  of  the  obligation  of  the  defend- 
ant. He  is  the  party  to  be  charged  with  a  liability,  and 
the  one  intended  to  be  protected  against  the  dangers  of 
false  oral  testimony." 

In  the  case  of  Moore  v.  Powell,  6  Tex.  Civ.  App.  432 
(25  S.  W.  Rep.  472),  wherein  substantially  the  same  ques- 
tions as  are  involved  in  this  case  were  under  consideration, 
and  under  the  statute  requiring  the  writing  to  be  signed 
by  the  party  to  be  charged,  the  following  written  instru- 
ment constituted  the  basis  of  the  proceeding :  "Received 
of  W.  F.  Barnes  and  R.  F.  Powell  five  hundred  dollars,  as 
part  payment  on  brick  block  owned  by  A.  Moore  and  J.  C. 
King,  the  purchase  price  to  be  $10,000,  payable  as  follows  : 
$5,750  cash  and  assumption  of  notes,  etc.,  *  *  *  trade 
to  be  consummated  when  abstracts  and  deeds  are  fur- 
nished.   (Signed)  K  S.  Wiseman,  Agent  for  A.  Moore." 

The  suit  was  brought  by  A.  Moore  and  another  against 
R.  F.  Powell,  seeking  to  recover  $5,250  (after  admitting 
credit  of  $500)  in  specific  performance  of  the  contract  in 
question.  In  construing  the  language  of  the  statute,  the 
court  said  :  "The  doctrine  is  that  when  a  contract  is  ex- 
ecutory on  both  sides,  and  there  has  been  no  part  perform- 
ance, if  the  vendee  seeks  specific  performance,  he  must 
show  a  memorandum  of  the  sale,  signed  by  the  vendor;  and 
if  the  vendor  seeks  to  enforce  the  payment  of  the  purchase 
money,  he  must  prove  a  promise  in  writing,  signed  by  the 
vendee.    The  part  performance  to  take  a  case  out  of  the 
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operation  of  the  statute,  must  be  by  the  party  who  seeks  to 
enforce  the  contract.  In  the  present  case  there  is  an  ab- 
sence both  of  the  requisite  signing  by  the  parties  sought 
to  be  charged,  and  of  a  part  performance  by  the  parties 
seeking  to  charge  them." 

Second.  It  is  next  contended  by  appellants  that  even  if 
the  signatures  of  appellants  were  attached  to  the  instru- 
ment, and  the  language  thereof  bound  them  to  purchase, 
nevertheless  the  agreement  could  not  be  enforced  for  the 
reason  that  it  does  not  purport  to  bind  the  owners  of  the 
property;  that  by  it  they  are  not  bound  to  sell  and  convey 
the  same,  but  merely  to  furnish  a  warranty  deed  therefor. 
The  contention  is  well  founded.  By  the  instrument  which 
is  signed  by  and  binds  Anthony  only,  he  merely  agrees 
to  furnish  "a  warranty  deed  and  clear  title"  to  the  property. 
He  does  not  agree  that  he  or  any  particular  person  will  con- 
vey title  to  the  property.  The  agreement  could  be  com- 
plied with  by  furnishing  a  warranty  deed  from  any  one. 
Furthermore  there  is  nothing  in  the  agreement  binding 
Kingsbury  to  purchase  the  property.  Under  it  he  had  the 
option  to  do  so  or  not,  at  his  pleasure. 

A  contract  which  will  be  specifically  enforced  in  a  court 
of  equity  must  be  clear,  certain,  definite  and  unequivocal 
in  its  terms,  and  not  vague  and  uncertain  in  any  of  its  es- 
sential particulars. 

Applying  the  views  expressed  to  the  bill  at  bar,  it  is 
manifest  that  no  grounds  for  equitable  relief  are  pre- 
sented thereby.  The  action  of  the  Circuit  Court  in  over- 
ruling  the  demurrer  thereto  was,  therefore,  erroneous. 

The  decree  will  accordingly  be  reversed  and  remanded 
to  the  Circuit  Court,  with  directions  to  sustain  the  demur- 
rer to  the  bill, 

Reversed  and  remanded  with  directions. 
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John  W.  Turner  v.  Leslie  J.  Owen,  Administrator. 

1 .  Instructions — must  not  submit  questions  of  law  to  jury.  It  is 
error  to  leave  to  the  jury  the  determination  of  the  question  as  to  what 
constitutes  a  contract. 

2.  Contracts— express  and  implied,  defined.  Express  contracts  are 
those  in  which  the  terms  of  the  contract  or  agreement  are  openly  and 
fully  uttered  and  avowed  at  the  time  of  making,  while  an  implied  con- 
tract, in  fact,  arises  where  there  is  not  an  express  contract  but  there  is 
circumstantial  evidence  showing  that  the  parties  did  intend  to  make  a 
contract. 

3.  Assumpsit— when  instruction  as  to  right  of  recovery  in,  errone- 
ous. An  instruction  which  tells  the  jury  that  in  order  to  recover  for 
board  and  services  it  is  necessary  that  an  express  contract  be  estab- 
lished, is  erroneous  inasmuch  as  recovery  may  be  predicated  upon  an 
implied  one. 

4.  Instructions — must  not  be  contradictory.  Instructions  are  er- 
roneous which  contradict  each  other  upon  material  questions. 

Contest  in  court  of  probate.  Appeal  from  the  Circuit  Court  of 
McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1905.  Reversed  and  remanded* 
Opinion  filed  October  9,  1905. 

Herriok  &  Herrick  and  Barry  &  Mobbissey,  for  ap- 
pellant. 

Wesley  M.  Owen  and  Welty,  Steeling  &  Whitmobb, 
for  appellee. 

Mb.  Pbesiding  Justice  Putebbaugh  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court, 
rendered  upon  the  verdict  of  a  jury,  disallowing  a  claim 
originally  filed  in  the  County  Court  by  appellant  against 
the  estate  of  appellee's  intestate,  Andrew  J.  Myers. 

The  record  discloses  the  following  facts :  Myers,  who 
owned  and  had  formerly  lived  upon  a  farm  in  the  State  of 
Indiana,  left  the  same  on  March  8, 1901,  and  together  with 
his  wife,  went  to  the  home  of  appellant,  their  son-in-law, 
who  was  a  tenant  farmer  in  McLean  county,  where  they 
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remained,  with  the  exception  of  about  fifteen  weeks,  until 
the  death  of  Mjrers  on  April  15, 1902. 

There  is  evidence  tending  to  show  that  when  Myers  and 
his  wife  went  to  the  home  of  appellant,  they  stated  to  them 
they  intended  to  pay  their  board;  that  prior  thereto  Myers 
stated  to  different  persons  that  he  was  going  to  Illinois  to 
live  with  appellant  and  was  going  to  pay  board  for  himself 
and  wife,  and  that  he  also  made  similar  statements  to 
others  after  he  came  to  Illinois.  There  is  no  evidence 
tending  to  prove  that  either  Myers  or  his  wife  paid  any 
board  during  the  time  they  resided  with  appellant,  or  that 
appellant  ever  requested  or  indicated  to  them  that  he  ex- 
pected them  to  do  so.  The  evidence  further  shows  that 
Myers  assisted  in  the  care  of  the  garden  and  in  feeding  the 
stock,  and  that  his  wife  assisted  in  performing  the  house- 
hold work.  About  two  weeks  after  they  arrived  at  appel- 
lant's home  they  executed  and  delivered  to  him  a  deed  for 
three  tracts  of  land,  one  containing  thirty,  another  sixteen 
and  another  thirty-four  acres,  in  Switzerland  county,  In- 
diana.   The  said  deed  contained  the  following  clause  : 

"The  grantors  herein  reserve  their  life  interest  in  the 
first  described  tract  of  30  acres,  with  the  right  of  the 
grantee,  above  named,  to  live  on  or  occupy  said  land,  if 
they  so  desire,  with  the  understanding  that  the  grantors 
may  live  with  them  and  be  taken  care  of  by  grantee  so  long 
as  grantors,  or  either  of  them,  shall  live." 

After  the  death  of  Myers,  appellant  filed  a  claim  against 
his  estate  for  the  sum  of  $300,  for  the  board  and  care  of 
himself  and  his  wife.  Upon  the  trial  a  copy  of  the  deed 
above  referred  to,  together  with  a  certificate  of  the  recorder 
of  Switzerland  county,  Indiana,  to  the  effect  that  the  same 
was  a  true  and  complete  copy  of  the  record  of  the  deed 
which  was  recorded  in  his  office,  was  offered  in  evidence 
by  appellee,  and  was  objected  to  by  appellant  because  it 
was  not  authenticated  in  accordance  with  the  statute,  and 
for  the  further  reason  that  it  was  incompetent  and  imma- 
terial. The  court  admitted  the  deed  in  evidence  for  the 
purpose  of  "showing  what  was  done  in  relation  to  the  other 
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issues."  It  is  insisted  that  the  admission  of  the  deed  in 
evidence  was  error.  We  think  the  contention  is  well 
founded.  The  vital  question  at  issue  in  the  case  was 
whether  it  was  intended  by  appellant  to  charge,  and  by 
Myers  to  pay  board,  or  whether  Myers  and  his  wife  were 
received  and  entertained  merely  as  members  of  appellant's 
family.  The  deed  did  not  tend  to  prove  or  disprove  the  is- 
sues involved  in  the  case,  and  while  the  court  in  its  in- 
structions to  the  jury,  construed  the  last  clause  to  mean 
that  appellant  was  required  to  take  care  of  deceased  and 
his  wife  in  the  event  only  that  he,. appellant,  should  reside 
upon  and  occupy  the  thirty-acre  tract  mentioned,  we  are  not 
satisfied  that  the  jury  may  not  have  been  led  by  the  clause 
in  question  to  believe  that  under  or  by  reason  of  it,  appel- 
lant was  not  entitled  to  recover  for  the  board  of  the 
grantors. 

The  fourth  instruction  given  at  the  request  of  appellee 
tells  the  jury  that  before  appellant  would  be  entitled  to 
recover  upon  his  claim,  he  must  show  that  there  was  a 
contract  between  him  and  Myers,  wherein  Myers  agreed  to 
pay  for  the  board.  The  instruction  is  erroneous  in  that  the 
word  "contract"  is  used,  leaving  the  jury  to  determine  what 
constituted  a  "contract,"  and  in  effect  intimating  that  there 
must  be  proof  of  an  express  contract,  whereas  proof  of  an 
implied  contract  would  have  been  sufficient.  Appellee's 
third  instruction  is  subject  to  a  like  objection.  The  instruc- 
tions were  rendered  specially  misleading  by  the  refusal  of 
appellant's  second  instruction,  which  clearly  and  correctly 
defined  both  express  and  implied  contracts. 

Appellee's  fifth  given  instruction  which  correctly  tells  the 
jury  that  no  compensation  of  board  could  be  charged  "unless 
the  facts  and  circumstances  proven  in  the  case  show  a  con- 
tract, express  or  implied,  that  the  same  should  be  paid  for," 
did  not  operate  to  cure  the  errors  indicated,  for  the  reason 
that  it  gives  the  jury  no  information  as  to  what  constitutes 
an  implied  contract. 

Appellee's  seventh  given  instruction  tells  the  jur}'  "  that 
where  parents  go  to  make  their  homes  with  their  children 
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the  law  presumes  that  such  home  is  furnished  as  a  gratuity, 
and  no  compensation  can  be  charged  therefor  unless  the 
facts  and  circumstances  in  the  case  show  an  express  con- 
tract or  that  the  facts  and  circumstances  proven  are  such  that 
the  jury  can  reasonably  infer  that  there  was  an  express  con- 
tract." This  instruction  is  likewise  erroneous*  A  contract 
which  is  inferred  or  raised  by  implication  of  law  from  facts 
and  circumstances,  is  an  "implied"  and  not  an  "express" 
contract.  Express  contracts  are  those  in  which  the  terms 
of  the  contract  or  agreement  are  openly  and  fully  uttered 
and  avowed  at  the  time.of  making,  while  an  implied  con- 
tract, in  fact,  arises  where  there  is  not  an  express  contract, 
but  there  is  circumstantial  evidence  showing  that  the  par- 
ties did  intend  to  make  a  contract.  (Bouv.  L.  D.)  The 
law  pertaining  to  this  class  of  cases  is  laid  down  in  the  re- 
cent case  of  Neish  v.  Gannon,  198  111.  221,  as  follows  :  "  It 
is  well  settled  that  where  one  person  renders  services  to 
another  with  the  assent  and  approval  of  the  person  for 
whom  they  are  rendered,  the  law  raises  an  implied  promise 
to  pay  for  ttie  services,  but  where  the  family  relation  exists 
such  implication  does  not  arise  from  the  mere  rendition  of 
the  services,  and  in  that  case  it  will  be  presumed  that  the 
services  were  rendered  as  a  gratuity,  on  account  of  the 
mutual  obligations  existing  between  the  parties  growing 
out  of  the  family  relation.  Such  presumption  is,  however, 
rebutted  where  the  evidence  establishes  an  express  contract 
to  pay  for  the  services,  or  where,  from  the  facts  proven,  it 
appears  that  at  the  time  the  services  were  performed  both 
parties  understood  and  expected  that  the  party  performing 
the  services  was  to  be  compensated  therefor,  although  no 
express  contract  to  pay  for  the  service  is  proven,  in  which 
case  a  contract  will  be  raised,  by  implication  of  law,  to 
pay  for  such  services." 

The  instruction  last  referred  to  tended  to  indicate  to  the 
jury  that  appellant  could  not  recover  unless  he  proved  an 
express  contract  on  the  part  of  Myers  to  pay  for  the  board 
and  services  rendered.  Although  some  of  appellee's  in- 
structions may  have  stated  the  law  accurately,  the  errors 
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indicated  were  not  cured  thereby.  The  jury  not  being1 
judges  of  the  law,  are  as  liable  to  follow  a  bad  instruction 
as  a  good  one.     C.  &  N.  W.  Ry.  Co.  v.  Dimick,  96  111.  42. 

As  the  cause  must  be  remanded  for  a  retrial  we  will  re- 
frain from  discussing  the  weight  of  the  evidence. 

Reversed  and  remanded. 


Chicago  &  Alton  Railway  Company  v.  George  W.  Nevitt. 

1.  Fence— duty  of  railroad  company  to.  It  is  the  duty  of  a  railroad 
company  to  keep  its  right-of-way  sufficiently  fenced,  and  its  failure  so 
to  do  renders  it  liable  for  cattle  killed  by  reason  of  such  failure. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Sangamon  County;  the  Hon.  Owen  P.  Thompson, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1905.  Affirmed. 
Opinion  filed  October  9,  1905. 

Patton  &  Patton,  for  appellant;  F.  S.  Winston,  of  coun- 
sel. 

E.  L.  Chapin,  for  appellee. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court. 

This  suit  was  brought  originally  before  a  justice  of  the 
peace,  to  recover  damages  for  the  killing  of  a  hog  which 
escaped  from  the  pasture  of  appellee  through  an  alleged 
defective  right-of-way  fence  of  appellant,  and  was  struck 
and  killed  by  an  engine  of  appellant,  and  for  injuries  to  a 
mare  of  appellee  which  became  entangled  in  a  loose  strand 
of  barbed  wire  which  was  hanging  on  such  right-of-way 
fence.  Judgment  was  entered  by  the  justice  against  the 
defendant  for  $157.50.  An  appeal  was  prosecuted  to  the 
Circuit  Court,  where  the  cause  was  tried  by  the  court,  with- 
out a  jury.  The  court  found  the  issues  for  the  plaintiff  and 
assessed  the  damages  at  $157.50,  which  included  the  value 
of  both  the  hog  and  the  mare.  Judgment  was  entered 
upon  such  finding,  to  reverse  which  the  defendant  appeals- 
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The  following  statement  of  facts  is  conceded  by  appellee 
to  be  substantially  correct :  Appellee  was  in  possession  of 
a  small  pasture  which  adjoined  the  right-of-way  of  appel- 
lant, and  had  been  in  possession  and  use  thereof  for  about 
two  years.  His  residence  was  but  a  short  distance  from 
and  adjoining  the  pasture.  When  ho  took  possession  of 
the  farm,  the  fence  between  the  pasture  and  the  right-of- 
way,  which  had  been  originally  a  nine- wire  barbed  wire 
fence,  stretched  on  posts  sixteen  feet  apart,  was  in  very  bad 
repair,  being  loose  from  the  posts  and  hanging  down  in  the 
pasture.  The  hog  got  through  the  fence  in  April,  was 
struck  by  an  engine  and  killed.  Appellee  then  complained 
verbally  to  some  of  the  section  men,  who  set  three  posts 
but  failed  to  stretch  or  fasten  up  the  loose  wires.  On  July 
26th,  by  reason  of  the  loose  wires,  the  mare  got  her  foot 
over  the  seventh  wire  from  the  ground  and  was  injured. 
The  evidence  further  shows  that  appellee  knew  the  fence 
was  in  bad  repair,  and  that  if  the  horses  got  into  the  wire 
they  would  get  hurt,  and  that  he  also  knew  that  the  grass 
on  the  right-of-way  was  better  than  the  grass  in  the  pasture, 
and  that  hef  turned  the  mare  into  the  pasture  with  this 
knowledge  without  making  any  endeavor  to  fix  up  the 
wires,  although  it  would  have  cost  but  a  trifle  to  so  tack  up 
and  fasten  them  that  there  would  have  been  no  danger  that 
horses  would  become  entangled.  The  testimony  shows 
that  the  mare  was  of  the  value  of  $150  and  that  she  was  so 
injured  that  she  was  practically  worthless  thereafter. 

Appellant  concedes  its  liability  for  the  value  of  the  hog, 
$7.50,  but  contends  that  under  the  evidence,  appellee  was 
guilty  of  such  contributory  negligence  in  turning  his  mare 
into  the  pasture,  knowing  that  the  fence  was  in  a  danger- 
ous condition,  that  he  cannot  recover  for  the  injury  conse- 
quent upon  such  act. 

It  was  clearly  the  duty  of  appellant,  under  the  law,  to 
keep  up  the  fence  in  question  so  as  not  to  injure  others. 
The  fence  was  in  bad  repair,  of  which  the  appellant  had 
full  notice. 

It  is  manifest  from  the  evidence  that  the  injury  to  the 
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mare  was  the  result  of  the  neglect  of  appellant  to  do  so. 
Notwithstanding  appellee  had  equal  knowledge  with  ap- 
pellant as  to  the  condition  of  the  fence  and  of  the  danger 
to  stock  therefrom,  we  are  not  prepared  to  say  that  the 
finding  of  the  court  that  he  was  not  guilty  of  any  contribu- 
tory negligence  in  turning  the  mare  into  the  pasture,  was 
unwarranted. 

As  was  held  by  this  court  in  It.  Co.  v.  McCord,  56  App. 
173,  appellee  could  not,  solely  because  of  appellant's  negli- 
gence, be  deprived  of  the  use  of  the  pasture  for  any  length 
of  time.  It  was  not  his  duty,  as  contended,  to  have  given 
notice  under  the  statute,  and  thus  have  acquired  the  right, 
in  case  appellant  neglected  to  do  so  within  ten  days,  to  re- 
pair the  fence  himself,  and  bring  suit  against  appellant  for 
the  cost  thereof.  While  he  could  have  exercised  such 
right,  had  he  seen  fit,  he  was  not  bound  to  do  so. 

The  finding  of  the  trial  court  was  right,  and  the  judg- 
ment will  be  affirmed. 

Affirmed. 


Central  Accident  Insurance  Company  v.  Alvin  Rem  be, 

et  al. 

1.  Insurance  policy— when  coming  in  contact  with  poisonous  sub- 
stance will  not  defeat  recovery  upon.  The  fact  that  a  physician  after 
receiving  an  injury  comes  in  contact  with  a  poisonous  substance,  will 
not  defeat  recovery  notwithstanding  the  policy  excludes  injuries  or 
death  resulting  from  coming  in  contact  with  such  substances. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Logan 
County;  the  Hon.  George  W.  Patton,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1905.  Affirmed.  Opinion  filed  October  9, 
1905. 

King  &  Miller,  for  appellant. 
Blinn  &  Covet,  for  appellees. 
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Mr.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court 

This  is  an  action  in  assumpsit,  instituted  by  appellees 
against  appellant,  by  which  it  is  sought  to  recover  the 
amount  alleged  to  be  due  to  appellees  as  beneficiaries  un- 
der a  policy  of  insurance  issued  by  appellant  to  Edward 
Rembe  in  his  lifetime.  The  plaintiff  recovered  a  judgment 
in  the  Circuit  Court  for  the  sum  of  $5,000,  to  reverse  which 
an  appeal  was  prayed  by  the  defendant. 

The  following  facts  are  not  controverted,  viz.:  The  in- 
sured, Edward  Rembe,  who  was  a  practicing  physician  and 
surgeon,  in  May,  1903,  through  an  agent  of  appellant, 
made  application  for  a  policy  in  the  defendant  company, 
upon  which  a  policy  was  issued,  containing,  inter  alia,  the 
following  provision,  viz.:  "This  policy  does  not  cover 
*  *  *  death  *  .  *  *  resulting  wholly  or  partly  from 
any  of  the  following  causes,  *  *  *  voluntary  or  invol- 
untary taking  of  poison  or  contact  with  poisonous  sub- 
stances." Dr.  Rembe  declined  to  accept  the  policy  upon 
the  ground  that  it  did  not  cover  blood  poison  or  septicemia. 
The  agent  thereupon  returned  the  policy  to  the  office  of 
the  company,  where  a  slip  was  attached  containing  the  fol- 
lowing additional  provision:  "Policy  No.  75719  is  hereby 
extended  to  cover  that  class  of  injuries  known  as  septic 
wounds,  caused  by  accident  while  performing  any  operation 
pertaining  to  the  business  of  the  insured,  the  poison  matter 
being  injected  into  the  wound  at  the  time  of  the  accident 
and  resulting  in  disability  or  death  under  the  conditions  of 
the  policy."  The  policy,  with  the  slip  attached,  was  then 
returned  to  Dr.  Rembe  and  accepted  by  him. 

The  evidence  further  shows  that  on  November  25,  1903, 
at  his  office  in  the  city  of  Lincoln,  the  insured,  in  the  pur- 
suit of  his  profession,  was  called  upon  to  administer  treat- 
ment to  a  patient  who  was  suffering  with  syphilis  of  a 
virulent  form,  and  of  several  weeks'  duration;  that  after 
he  had  finished  such  treatment,  and  while  in  the  act  of  pre- 
paring some  medicine  to  be  taken  away  by  the  patient,  he 
attempted  to  remove  the  cork  from  a  glass  bottle,  and  that 
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in  so  doing  the  neck  of  the  bottle  broke,  and  slightly 
wounded  one  of  his  fingers;  that  he  immediately  wrapped 
the  wound,  completed  the  preparation  of  the  medicine  and 
then  again  bound  up  the  wound,  using  gauze  cloth  and 
rubber  tissue.  That  upon  the  same  day  and  the  day  fol- 
lowing, he  visited  and  treated  a  child  named  Koehnle,  who 
was  afflicted  with  an  abscess  of  the  ear,  which  was  at  the 
time  discharging  pus.  On  the  afternoon  of  the  second  day 
the  wound  had  become  much  swollen  and  very  painful. 
Physicians  were  thereupon  called,  who  treated  the  insured 
until  December  14,  1903,  when  his  death  ensued,  as  the 
result  of  the  intervening  septicemia. 

The  declaration  consists  of  two  counts,  the  first  of 
which  declares  upon  the  policy  generally,  and  the  second 
upon  the  attached  slip  specifically.  At  the  close  of  plaint- 
iff's evidence,  and  again  at  the  close  of  all  the  evidence,  the 
defendant  moved  the  court  to  direct  a  verdict  in  its  favor. 
The  action  of  the  trial  court  in  overruling  said  motions  is 
assigned  as  error. 

It  is  contended  by  appellant  that  there  can  be  no  recov- 
ery under  the  original  terms  of  the  policy,  for  the  reason 
that  the  evidence  shows  that  the  germs  which  caused  septi- 
cemia were  injected  into  the  wounded  finger  while  treating 
the  Koehnle  child  several  hours  after  the  accident;  that  the 
death  of  the  insured  therefrom  resulted  primarily  from  his 
body  coming  in  contact  with  poisonous  substance  within  the 
meaning  of  the  terms  of  the  exception  in  the  original  policy. 
Whether  the  inoculation  of  virus  occurred  at  the  time  of 
the  accident,  as  contended  by  appellees,  or  during  the  treat- 
ment of  the  Koehnle  child,  as  contended  by  appellant,  was  a 
question  for  the  jury.  While  the  evidence  relating  thereto 
is  somewhat  conflicting,  we  are  inclined  to  think  the  con- 
tention of  appellees  the  more  reasonable  and  probable,  in 
view  of  the  testimony  of  Mrs.  Kpehnle,  the  mother  of  the 
child,  who  stated  positively  that  at  the  -time  the  insured 
treated  her  child,  his  finger  was  wrapped  up,  and  that  his 
hand  at  no  time  came  in  contact  with  the  body  of  the 
child.    Be  that  as  it  may,  if  the  prime  cause  of  the  death 
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can  be  said  to  have  been  septicemia,  and  not  the  wound  it- 
self, there  would  be  some  force  in  appellant's  contention 
that  there  can  be  no  recovery  under  the  first  count  of  the 
declaration.  It  is  manifest,  however,  that  the  insured  would 
*not  have  contracted  septicemia  had  ho  not  received  the 
wound.  Otherwise  the  poisonous  germs  with  which  he  came 
in  contact  would  have  been  harmless.  We  are  of  opinion 
that  the  jury  was  warranted  in  finding  that  although  the 
septicemia  contributed  to  the  death,  it  related  back  to  the 
wound,  and  that  such  wound  was,  in  consequence,  the  prox- 
imate cause  of  the  death  of  the  insured.  Such  conclusion 
is,  we  think,  supported  by  the  following  authorities: 

In  Martin  v.  Manufacturers'  Accident  Indemnity  Co.,  45 
N.  E.  379  (N.Y.),  the  insured,  in  opening  or  closing  an  um- 
brella, pinched  a  small  piece  of  skin  from  one  of  his  fin- 
gers. Blood  poisoning  intervened,  causing  his  death.  The 
policy  in  suit  covered  death  ensuing  only  from  injuries  ef- 
fected through  "external,  violent  and  accidental  means." 
It  was  contended  by  the  defendant  that  the  death  was 
caused  not  by  the  wound  but  by  blood  poisoning,  and  that, 
therefore,  the  injury  alone  did  not  cause  the  death:  that  it 
was  not  the  prime  cause  thereof.  In  its  opinion  the  courl 
says: 

"  The  policy  provides  that  insurance  shall  not  extend  to 
'any  case  except  where  the  injury  is  the  proximate  and  sole 
cause  of  the  disability  or  death.'  Upon  the  fact  as  found, 
the  inoculation  of  the  wound  at  the  very  time  of  its  inflic- 
tion was  a  part  of  the  injury  and  the  immediate  cause  of 
the  death;  without  the  wound  there  would  have  been  no 
inoculation,  and  so  also  without  the  inoculation  the  wound 
would  not  probably  have  been  fatal.  But  it  is  impossible 
to  separate  the  two  in  the  practical  construction  of  this 
condition  in  question.  Both  were  contributing  and  co-ex- 
isting causes  of  death,  set  in  motion  and  operating  together 
from  the  same  moment  of  time." 

In  Commercial  Travelers  v.  Smith,  40  L.  R.  A.  653  (U.  S. 
0.  C.  A.),  the  accidental  abrasion  of  the  skin  of  one  of  the 
toes  of  the  insured  resulted  in  blood  poisoning  and  death. 
It  is  there  said  : 
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•    • 

"  It  is  earnestly  contended,  however,  that  the  death  was 
not  caused  by  bodily  injuries  effected  by  external,  violent 
and  accidental  means,  because  the  disease  of  blood  poison- 
ing was  the  cause  and  the  abrasion  of  the  skin  of  the  toe 
was  only  the  occasion,  the  locality  in  which  the  disease  first 
appeared.  *  *  *  If  the  death  was  caused  by  a  dis- 
ease which  was  not  the  result  of  any  bodily  infirmity  or 
disease  in  existence  at  the  time  of  the  accident,  but  which 
was  itself  caused  by  the  external,  violent  and  accidental 
means  which  produced  the  bodily  injury,  the  association 
was  equally  liable  to  pay  the  indemnity.  In  such  case  the 
disease  is  an  effect  of  the  accident,  the  incidental  means 
produced  and  used  by  the  original  moving  cause  to  bring 
about  its  fatal  effect,  a  mere  link  in  the  chain  of  causation 
between  the  accident  and  the  death,  and  the  death  is  at- 
tributable, not  to  the  disease,  but  to  the  cause  causant  to 
the  accident  alone." 

In  Omberg  v.  Mutual  Accident  Association,  40  S.  W.  909 
(Ky.),  which  was  an  action  to  recover  under  an  accident 
policy  for  death  resulting  from  blood  poisoning  following 
the  bite  of  an  insect,  it  was  held  that  the  death  was  caused 
through  "extraordinary,  violent  and  accidental  means," 
within  the  terms  of  the  policy,  and  that  it  was  not  within 
an  exception  excluding  liability  for  the  result  of  "poison- 
ing in  any  form  or  manner  or  contact  with  poisonous  sub- 
stances." The  court  held  that  but  for  the  bite  the  blood 
poisoning  and  death  would  not  have  resulted;  that  blood 
poisoning  was  consequent  on  the  wound,  and  the  bite  was 
therefore  the  proximate  cause  of  death. 

In  Freeman  v.  Accident  Association,  17  L.  R.  A.  753 
(Mass.),  the  policy  limited  the  insurer's  liability  to  causes 
where  an  injury  was  the  proximate  cause  of  death.  The 
insured  had  an  accidental  fall,  causing  peritonitis.  The 
court  inats  opinion  says : 

"The  principal  question  in  the  case  is,  what  kind  of  a 
cause  is  to  be  deemed  fc  proximate'  within  the  meaning  of 
the  policy.  Where  different  forces  and  conditions  concur 
in  producing  a  result,  it  is  often  difficult  to  determine 
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which  is  properly  to  be  considered  the  cause,  and  in  dealing 
with  such  cases  the  maxim  causa  proxima  non  remota  spec- 
tator is  applied.  But  this  does  not  mean  that  the  cause  or 
condition  which  is  nearest  in  time  or  space  to  the  result  is 
necessarily  to  be  deemed  the  proximate  cause.  It  means 
that  the  law  will  not  go  further  back  in  the  line  of  causa- 
tion than  to  find  the  active,  efficient,  procuring  cause  of 
which  the  event  under  consideration  is  a  natural  and  prob- 
able consequence,  in  view  of  the  existing  circumstances 
and  conditions.  The  law  does  not  consider  the  cause  of 
causes  beyond  seeking  the  efficient,  predominant  cause 
which  following  it  no  further  than  those  consequences  that 
might  have  been  anticipated  as  not  unlikely  to  result  from 
it,  had  produced  the  effect.  To  adopt  the  view  contended 
for  by  the  defendant  would  make  the  policy  worthless  to 
beneficiaries  in  many  cases  of  death  where  an  injury  re- 
sulting from  an  accident  was  the  efficient  cause. " 

In  Delaney  v.  Accident  Club,  63  L.  R.  A.  605  (Iowa),  the 
court  in  discussing  this  question  says : 

"  The  simple  question  is,  whether  the  death  of  Delaney 
resulted,  through  natural  causes,  without  the  interposition 
of  a  new  and  independent  cause,  from  the  cut  on  his  finger. 
Disease  brought  about  as  the  result  of  a  wound,  even 
though  not  the  necessary  or  probable  result,  yet  if  it  is  the 
natural  result  of  the  wound,  and  not  of  an  independent 
cause,  is  properly  attributed  to  the  wound;  and  death  re- 
sulting from  the  disease  is  a  death  resulting  from  the 
wound,  even  though  the  wound  was  not,  in  its  nature,  mor- 
tal or  even  dangerous." 

Applying  the  foregoing  views  to  the  uncontroverted  facts 
in  evidence,  it  follows  that  it  was  the  duty  of  the  jury  to 
return  a  verdict  for  the  plaintiffs  under  the  first  count  of 
the  declaration.  All  other  questions  argued  arise  under 
the  count  predicated  upon  the  clause  contained  in  the  ad- 
ditional slip,  and  are,  therefore,  unimportant  in  this  case, 
and  need  not  be  considered  or  determined. 

The  judgment  of  the  Circuit  Court  is  accordingly  af- 
firmed. 

Affirmed. 
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John  E.  Lasswell  v.  Kate  Gahan,  et  ah 

1.  Burden  of  proof— where,  lies  to  establish  payment.  The  burden 
of  proving  payment  is  upon  the  party  pleading  it. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Sangamon 
County:  the  Hon.  George  W.  Murray,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1905.  Reversed  and  remanded.  Opinion 
filed  October  9,  1905. 

T.  J.  Condon  and  Albert  Salzbnstbin,  for  appellant. 

Jambs  E.  Dowling  and  Robert  H.  Patton,  for  appellees. 

Mr.  Presiding  Justice  Potbrbaugh  delivered  the  opinion 
of  the  court. 

This  is  an  action  in  assumpsit  brought  by  appellant 
against  appellees,  to  recover  the  sum  of  $355.15  claimed  to 
be  due  for  hay,  grain,  and  milk  furnished  by  him  to  appel- 
lees. A  trial  by  jury  resulted  in  a  verdict  and  judgment 
for  the  defendants,  from  which  an  appeal  is  prayed. 

Appellees  admitted  having  purchased  and  received  from 
appellant,at  various  times  during  several  years,  the  articles 
sued  for,  but  claimed  that  the  same  were  paid  for  either  at 
the  time  of  purchase  or  shortly  thereafter.  The  evidence 
as  to  whether  or  not  the  payments  claimed  by  appellees 
were,  in  fact,  made,  is  close  and  in  direct  conflict. 

It  is  well  settled  that  the  burden  of  proving  payment  is 
upon  the  party  pleading  it.  Robison  v.  Bailey,  113  A  pp. 
123. 

The  trial  court  instructed  the  jury  at  the  request  of  ap- 
pellant, that  the  burden  of  proof  was  upon  the  defendants 
to  show  payment;  and  on  behalf  of  the  defendants,,  that 
the  burden  of  proof  was  upon  the  plaintiff  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  amounts  claimed  were 
unpaid  and  due  and  owing  to  the  plaintiff.  It  is  impossi- 
ble to  determine  which  instruction  the  jury  followed. 

In  the  state  of  the  proof  indicated,  the  erro*  was  prejudi- 
cial and  the  judgment  must  be  reversed. 

Reversed  and  remanded. 

Vol.  CXXII  33 
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E.  J.  Ryan  v.  G.  W.  Hooton. 

1.  Common  counts— when  recovery  may  be  had  under.  Recovery 
may  be  had  under  the  common  counts  where  the  plaintiff  has  fully  per- 
formed and  nothing  remains  to  be  done  by  the  defendant  but  the  pay- 
ment of  money. 

2.  Warranty— when  allegation  of  fulfillment  of  not  essential  to  re- 
covery of  purchase  price.  The  allegation  that  a  heating  apparatus  fur- 
nished pursuant  to  contract  fulfilled  the  warranties  of  such  contract  is 
not  essential  to  recovery  of  purchase  price;  the  failure  of  the  apparatus 
so  to  fulfill  the  contract  provisions  is  matter  of  affirmative  defense. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Vermilion 
County:  the  Hon.  E.  R.  E.  Kimbrough,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1905.  Reversed  and  remanded.  Opinion 
filed  October  9,  1905. 

O.  M.  Jones  and  Rkarick  &  Meeks,  for  appellant. 

J.  B.  Mann,  for  appellee. 

Mr  Presiding  Justice  Puterbauoh  delivered  the  opinion 
of  the  court. 

This  is  an  action  in  assumpsit  by  appellant  against  ap- 
pellee. At  the  close  of  all  the  evidence  the  jury,  by  the 
direction  of  the  trial  judge,  returned  a  verdict  for  the  de- 
fendant. To  reverse  the  judgment  upon  such  verdict  the 
plaintiff  appeals. 

The  declaration  consists  of  the  common  counts,  and  a 
special  count  which  sets  out  in  kcBc  verba  a  written  con- 
tract between  the  parties,  and  then  avers  full  performance 
by  the  plaintiff  of  the  terms  thereof,  and  non-performance 
of  the  same  by  the  defendant. 

Under  the  terms  of  the  contract,  which  was  entered  into 
on  September  22,  1903,  appellant,  who  was  a  steamfitter  in 
the  city  of  Danville,  agreed  to  install  a  water-heating  ap- 
paratus in  the  dwelling  house  of  appellee,  for  the  sum  of 
$564,  to  be  paid  when  the  entire  apparatus  was  installed, 
said  apparatus  to  consist  of  a  No.  54  "Mulford"  boiler  with 
a  capacity  of  1,000  square  feet  of  radiation,  together  with 
a  specified  number  of  radiators,  of  a  certain  kind  and  style, 
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and  supplying  a  specified  number  of  feet  of  radiation,  to 
be  placed  in  certain  of  the  rooms. 

The  contract  further  provided  that  the  plant  was  to  be 
installed  by  appellant,  and  was  to  be  put  up  by  an  experi- 
enced mechanic,  in  a  good,  neat,  substantial  and  workman- 
like manner,  and  when  finished,  to  be  put  in  operation  and 
left  ready  for  use.  It  further  specified  that  the  owner  of 
the  building  should  provide  a  good  smoke  flue  of  a  certain 
capacity,  and  do  all  work  that  might  be  necessary  to  put 
the  doors,  windows  and  other  parts  of  the  building  in  thor- 
ough repair,  so  as  to  avoid  undue  waste  of  heat.  It  also 
contained  the  following  clause:  "I  hereby  guarantee  this 
apparatus  to  be  of  ample  capacity  to  warm  each  and  every 
room  in  which  radiation  is  located,  to  seventy  degrees  when 
the  mercury  outside  is  twenty  degrees  below  zero." 

The  trial  court  sustained  a  demurrer  to  the  special  count, 
whereupon  the  defendant  filed  the  plea  of  general  issue. 
Appellee  contends  that  the  action  of  the  court  was  proper 
for  the  reason  that  the  count  failed  specifically  to  aver  the 
performance  of  the  terms  of  the  so-called  guarantee  clause, 
which  in  effect  amounted  to  *  specification,  and  that  the 
compliance  with  the  terms  of  the  guarantee  clause  was  a 
condition  precedent  to  appellant's  right  of  recovery;  while 
it  is  contended  by  appellant  that  such  clause  amounted  to 
a  warranty  and  that  any  breach  thereof  was  a  matter  of 
affirmativedefense  to  be  interposed  and  established  by  appel- 
lee. We  are  of  opinion  that  the  fulfillment  of  the  require- 
ments of  the  clause  in  question  was  nota  condition  precedent 
to  a  right  of  recovery,  but  that  it  was  in  effect  a  mere  war- 
ranty. The  words  used  were  not  descriptive  of  either  the 
kind,  character,  grade  or  size  of  the  apparatus,  nor  of  the 
manner  in  which  the  same  was  to  be  constructed  or  in- 
stalled. They  cannot  fairly  or  reasonably  be  construed  as 
other  than  an  assurance  or  representation  by  appellant  that 
the  apparatus  would,  when  installed,  be  sufficient  to  warm 
the  room  of  the  building  to  the  degrees  of  temperature 
prescribed,  from  which  the  law  will  imply  an  agreement  on 
the  part  of  appellant  to  respond  in  damages  in  the  event  of 
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a  failure.  A  breach  of  warranty  is  clearly  an  affirmative 
defense,  and  the  burden  of  establishing  the  same  is  upon 
the  party  asserting  it.    Morris  v.  Wibaux,  159  III.  627. 

It  follows  that  no  averment  that  the  apparatus  tilled  such 
warranty  was  necessary  in  order  to  state  a  cause  of  action, 
and  that  the  trial  court  erred  in  sustaining  the  demurrer  to 
the  special  count.  Appellant  could  not,  however,  have  been 
prejudiced  by  such  error.  He  had  the  same  advantage  un- 
der the  common  counts  as  would  have  inured  to  him  had 
the  special  count  been  held  sufficient. 

If  appellant  had  fully  and  faithfully  performed  the  con- 
tract in  all  its  material  and  essential  particulars,  and 
nothing  remained  to  be  done  but  the  payment  by  appellee 
of  the  amount  due  from  him  thereunder,  appellant  had  an 
equal  right  of  recovery  under  either  a  special  count  or  the 
common  counts  (Evans  v.  Howell,  211  111.  85),  and  under 
the  common  counts  the  contract  became  competent  evi- 
dence for  the  purpose  of  showing  its  terms  and  to  measure 
the  damages.  Shepard  v.  Mills,  f173  111.  223;  Evans  v.  How- 
ell, supra. 

Mere  technical  or  unimportant  omissions  in  compliance 
with  the  contract  were  not,  however,  sufficient  to  defeat  a 
recovery  of  the  contract  price,  less  any  damages  requisite 
to  indemnify  appellee.    Evans  v.  Howell,  supra. 

The  evidence  shows  that  the  apparatus  was  fully  in- 
stalled about  October  1,  1903.  There  was.  also  evidence 
tending  to  show  that  it  was  in  accordance  with  the  speci- 
fications of  the  contract,  except  as  to  the  height  of  the 
radiators,  and  that  one  of  the  rooms  lacked  one  and  one- 
half  square  feet  of  the  radiation  prescribed,  and  further, 
that  after  the  work  was  completed  appellee  made  no  com- 
plaint other  than  that  the  boiler  did  not  "  hold  fire,"  and 
that  "  he  had  to  fire  too  often  to  suit  him."  Appellee  con- 
tended upon  the  trial,  and  there  is  evidence  tending  to 
show,  that  as  the  weather  became  colder  the  apparatus 
failed  to  heat  the  rooms  to  the  extent  warranted  by  the 
guarantee  clause  in  the  contract.  On  December  13,  1903, 
appellee  wrote  to  appellant  complaining  that  the  heat  was 


■  Third  District— A.  D.  1905.  517 

Ryan  v.  Hooton. 

insufficient,  and  on  February  18,  1904,  notified  him  in  writ- 
ing to  remove  the  plant 

Whether  or  not,  notwithstanding  the  omissions  and  vari- 
ations from  the  specifications  of  the  contract  referred  to, 
the  contract  had  been  substantially  performed,  and  whether 
or  not  appellee  accepted  the  apparatus,  whereby  the  con- 
tract became  executed,  were  questions  of  fact  which  should 
have  been  submitted  to  the  jury  for  its  determination. 
Shepard  v.  Mills,  supra. 

The  alleged  failure  of  the  apparatus  to  warm  the  rooms 
to  the  extent  prescribed  by  the  guarantee  clause,  amounted, 
as  ye  have  said,  to  but  a  breach  of  warranty  of  which  ap- 
pellee could  only  take  advantage  in  this  suit,  by  either  re- 
couping the  damages  resulting  therefrom  under  the  plea  of 
general  issue,  or  by  a  plea  of  set-off  or  counter-claim 
(Underwood  v.  Wolf,  131  111.  425),  under  either  of  which 
pleas  he  would  be  bound  to  prove  the  same  facts  in  rela- 
tion to  his  demand  as  if  he  had  instituted  an  action  upon  it. 

There  is  no  evidence  whatever  as  to  the  extent  that  ap- 
pellee was  damaged  by  reason  of  the  breach  of  warranty. 
In  order  to  establish  a  complete  defense  to  appellant's 
right  of  action,  by  reason  of  the  alleged  breach  of  the 
warranty  clause,  and  to  warrant  a  verdict  for  appellee,  it 
was  incumbent  upon  appellee  to  prove  damages  to  the  full 
amount  of  the  contract  price.    . 

The  case  seems  to  have  been  tried  upon  the  erroneous 
theory  that  because  of  the  failure  of  the  apparatus  to  fulfill 
the  requirements  of  the  warranty,  appellee  had  the  right  to 
rescind  the  contract  and  return  the  apparatus  notwith- 
standing he  may  theretofore  have  accepted  it.  If  he  ac- 
cepted the  property,  as  there  is  evidence  tending  to  show, 
the  contract  was  executed,  the  title  of  the  property  passed 
to  him,  and  in  the  absence  of  a  provision  in  the  contract 
that  the  same  should  remain  executory  until  the  apparatus 
had  been  tested,  he  thereafter  had  no  right  to  rescind  the 
contract  or  return  the  property. 

By  directing  a  verdict  the  court  took  questions  of  fact, 
upon  which  the  evidence  was  conflicting,  from  the  jury, 
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and  in  effect  advised  them  that  as  a  matter  ol  Jaw,  the 
plaintiff  had  shown  no  right  of  action.  This  was  error, 
and  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Reversed  aixd  remanded. 


Otto  Taylor  v.  Thomas  Crowe. 

1.  Levy — within  what  timet  may  not  be  made.  A  levy  constitutes 
a  trespass  if  made  before  the  expiration  of  the  time  allowed  by  statute 
to  the  debtor  within  which  to  schedule. 

2.  Levy— what  notice  of  adjudication  of  debtor  as  bankrupt,  suffi- 
cient to  charge  officer.  Actual  notice,  however  obtained,  that  a  debtor 
has  been  adjudged  a  bankrupt,  is  sufficient  to  charge  an  officer  with  a 
writ,  and  to  render  any  levy  made  after  such  adjudication  a  trespass. 

3.  Instructions— must  not  single  out  one  party.  Where  both  par- 
ties to  a  cause  are  individual*,  an  instruction  which  singles  out  one  of 
them  and  directs  the  jury  with  respect  to  judging  of  his  credibility,  is 
erroneous. 

4.  Instructions— must  not  submit  questions  of  law  to  jury.  In- 
structions must  not  leave  questions  of  law  to  the  determination  of  the 
jury. 

Action  of  trespass.  Appeal  from  the  Circuit  Court  of  Ford  County; 
the  Hon.  Thomas  M.  Harris,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1905.  Reversed  and  remanded.  Opinion  filed  October 
9,  1905. 

Peiroe  &  Peirck  and  Schneider  <fe  Schneider,  for  ap- 
pellant 

Frank  Lindlet,  Cloud  &  Thompson  and  Nellie  B. 
Kesslbr,  for  appellee. 

Mk.  Presiding  Justice  Puterbaugh  delivered  the  opin- 
ion of  the  court. 

This  is  a  suit  in  trespass  vi  et  armis,  by  appellant  against 
appellee,  to  recover  damages  for  the  alleged  taking  and  in- 
jury to  appellant's  personal  property,  thereby  depriving 
him  of  the  use  thereof,  and  hindering  and  preventing  him 
from  carrying  on  his  necessary  affairs  and  business;  and 
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for  the  further  breaking  and  entering  appellant's  dwelling 
house  and  making  and  continuing  a  disturbance  therein, 
and  expelling  him  and  his  family  therefrom,  thereby  de- 
priving them  of  the  use  and  occupation  thereof. 

Upon  a  trial  in  the  Circuit  Court  the  jury  returned  a 
verdict  for  the  defendant,  upon  which  judgment  was  ren- 
dered. Whereupon  the  plaintiff  excepted,  and  prayed  this 
appeal. 

At  the  time  the  wrongs  complained  of  are  alleged  to 
have  been  committed,  appellee  was  sheriff  of  Ford  county, 
Illinois,  and  appellant,  a  farmer,  living  with  his  wife  and 
children  on  a  rented  farm  in  that  county.  He  was  the 
owner  and  in  possession  of  household  goods,  furniture, 
provisions,  supplies,  carpenter  tools  and  harness,  all  of 
about  the  value  of  $250.  On  January  2, 1903,  a  judgment 
was  entered  against  him  in  the  Circuit  Court  of  McLean 
County,  by  confession,  for  $1,292,  predicated  upon  a  judg- 
ment note  given  by  appellant.  Execution  was  issued  and 
delivered  to  appellee  as  sheriff  of  said  county  on  January 
3, 1903.  On  January  5th  he  served  appellant  with  a  copy 
thereof,  upon  the  back  of  which  was  indorsed  the  usual  no- 
tice that  a  schedule  must  be  filed  by  appellant  with  the 
clerk  or  sheriff  within  ten  days,  in  order  that  he  might 
claim  his  statutory  exemption.  On  January  6th  appellant 
filed  in  the  United  States  District  Court  for  the  Southern 
District  of  Illinois,  a  petition  for  an  adjudication  of  bank- 
ruptcy, in  which  said  note  and  judgment  was  scheduled, 
and  said  goods  and  chattels  claimed  as  exempt.  On  Jan- 
uary 7th,  appellant  was  duly  adjudged  a  bankrupt  in  ac- 
cordance with  such  petition.  Afterward,  on  January  9th, 
appellee  in  company  with  several  others,  acting  under  such 
execution,  went  to  appellant's  farm  and  levied  upon  and 
took  possession  of  appellant's  goods  and  chattels,  and 
placed  a  custodian  in  charge  thereof,  whereupon  appellant, 
together  with  his  family,  left  the  house  leaving  the  custo- 
dian in  possession  of  the  same,  and  of  said  goods  and  chat- 
tels. On  January  9th,  appellee  made  return  of  the  execu- 
tion by  certifying  that  he  had  levied  upon  certain  specified 
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articles,  describing  them,  "and  in  fact  all  of  the  household 
goods  on  the  premises  above  described."  On  January  15th 
appellant  filed  his  schedule  with  the  clerk  of  the  Circuit 
Court,  particularly  describing  all  of  his  said  goods  and 
ohattels,  and  claiming  them  as  exempt  under  the  laws  of  the 
State  of  Illinois.  On  January  17th  appellee  made  a  sup- 
plemental return  of  the  execution  to  the  effect  that  by  or- 
der of  plaintiff's  attorney  he  had  on  January  13th  released 
from  the  levy  theretofore  made  by  him,  the  goods  and  chat- 
tels described  in  his  former  return. 

The  evidence  as  to  what  took  place  at  the  time  of  the 
levy  is  conflicting.  That  adduced  by  appellant  tends  to 
show  that  upon  the  occasion  thereof,  appellee  ordered  ap- 
pellant to  take  his  family  and  leave  the  house;  that  the 
following  day  appellant  returned  to  the  house  and  asked 
permission  of  the  custodian  to  enter  for  the  purpose  of 
getting  some  clothing,  but  that  he  was  denied  admission; 
that  during  the  following  two  weeks  appellant  returned  to 
the  house  several  times  and  found  it  locked,  and  was  unable 
to  enter;  that  said  custodian  continued  in  the  occupation 
and  use  of  the  house,  burning  appellant's  fuel,  consuming 
his  provisions,  and  occupying  his  beds  until  the  13th  or  14th 
of  January,  when  he  left  the  premises,  locking  the  doors 
and  taking  the  keys  thereto;  that  about  February  26th, 
appellant  returned  to  his  home,  forced  an  entrance,  and 
retook  possession  of  the  same;  that  the  provisions  had  been 
either  spoiled  or  wasted,  the  house,  furniture  and  clothing 
damaged  to  the  extent  of  $75,  and  that  several  articles  of 
personal  property  were  missing. 

The  evidence  adduced  by  appellee  tends  to  show  that 
when  he  made  the  levy  the  house  was  open;  that  no  pro- 
test was  made  by  appellant  against  appellee's  entering  the 
same;  that  they  in  fact  admitted  him.  Appellee  explicitly 
denies  that  he  ordered  appellant  to  leave,  but  on  the  con- 
trary testified  that  he  told  appellant  that  he  need  not  move 
his  household  goods  or  leave  the  property.  The  custodian 
denies  that  he  refused  admission  to  appellant  on  the  day 
following  the  levy,  or  that  he  occupied  the  beds  of  appel- 
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lant  or  oonsumed  or  wasted  the  provisions  or  supplies, 
other  than  a  small  quantity  of  coal  of  slight  value,  which 
he  used  for  the  purpose  of  keeping  the  house  warm;  or 
that  either  the  house,  furniture,  or  clothing  were  at  all 
damaged. 

The  pleadings  in  the  case  are  voluminous  beyond  justifi- 
cation or  reason,  and  we  will  not  attempt  to  detail  or 
analyze  the  same. 

In  the  view  we  take  of  the  case  the  leading  question  of 
fact  for  the  determination  of  the  jury  was,  whether  or  not 
appellee  had  notice  of  the  adjudication  of  bankruptcy  be- 
fore the  levy.  Inasmuch  as  the  parties  joined  issue  to  the 
country  upon  this  question,  we  are  of  opinion  that  appel- 
lant cannot  be  heard  to  say  that  appellee  was  liable  for  fail- 
ing to  return  the  property  upon  obtaining  actual  knowl- 
edge of  the  bankruptcy  after  the  levy  had  been  made. 

The  primary  questions  of  law  involved  are,  whether  the 
making  of  the  levy  by  appellee  before  the  expiration  of  the 
ten  days  allowed  appellant  by  the  statute  in  which  to  sched- 
ule and  claim  his  exemptions,  constituted  a  trespass;  and 
whether  appellee  was  bound  by  actual  notice  of  the  bank- 
ruptcy proceeding,  or  whether  service  upon  him  of  a  writ- 
ten or  printed  notice  of  the  same  was  necessary. 

Section  2  of  the  statute  relative  to  the  exemption  of 
personal  property,  provides  that : 

"Whenever  any  debtor  against  whom  an  exemption  has 
been  issued,  desires  to  avail  himself  of  the  benefit  of  this 
act,  he  shall,  within  ten  days  after  a  copy  of  the  execu- 
tion *  *  *  is  served  upon  him,  in  the  same  manner  as 
summonses  are  served  in  chancery,  such  copy  of  execution 
*  *  *  to  have  endorsed  thereon  a  notice  signed  by  the 
officer  having  such  writ,  notifying  the  debtor  that  he  must 
file  a  schedule  of  his  property  within  ten  days  from  the 
service  thereof  in  order  to  claim  his  exemption;  *  *  * 
the  debtor  shall  make  a  schedule  of  all  his  personal  prop- 
erty *  *  *  and  shall  deliver  the  same  to  the  officer 
having  the  execution  *  *  *  or  file  *  *  *.  in  the 
court  where  the  writ  is  issued,    *    *    *    and  thereupon 
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the  officer  *  *  *  shall  summon  three  householders, 
who  *  *  *  shall  fix  a  fair  valuation  upon  each  article 
contained  in  said  schedule,  and  the  debtor  shall  then  select 
the  articles  he  or  she  may  desire  to  retain  *  *  *  and 
deliver  the  remainder  to  the  officer,"  etc.  Eev.  Stat.  (1903), 
page  945. 

The  majority  of  this  court  are  of  opinion  that  it  is  in- 
tended by  the  statute  that  no  levy  shall  be  made  until  after 
the  expiration  of  ten  days  from  the  time  of  service  of  a 
copy  of  the  execution  and  notice  to  schedule  upon  the  judg- 
ment debtor.  The  language  thereof,  to  the  effect  that 
after  the  valuation  of  each  article  contained  in  the  schedule 
has  been  fixed,  the  debtor  shall  then  select  the  articles  he 
desires  to  retain, "  and  deliver  the  remainder  to  the  officer" 
seems  to  contemplate  that,  in  the  interim,  the  property 
shall  remain  in  the  possession  of  the  debtor.  Otherwise 
how  could  he,  after  his  selection,  "  deliver  the  remainder  to 
the  officer." 

To  constitute  a  valid  levy  it  is  necessary  that  the  officer 
shall  not  only  indicate  an  intention  to  seize  the  property, 
but  he  must  reduce  the  property  to  possession,  or  at  least 
bring  it  within  his  immediate  control.  He  must  do  some 
act  which,  if  not  protected  by  the  writ,  would  make  him  a 
trespasser.  Chittenden  v.  Rogers,  42  111.  105.  True,  it  is, 
that  ordinarily  it  is  the  duty  of  an  officer  having  a  writ  in 
his  hands  to  execute  the  same  without  unnecessary  delay. 
We  think,  however,  that  under  the  provision  of  the  statute 
under  consideration,  he  is  relieved  of  such  responsibility. 
Statutes  exempting  property  from  levy  and  sale  for  debt 
are  not  to  be  strictly  construed,  but  they  should  receive 
such  construction  as  will  carry  out  the  obvious  purpose  of 
the  legislature  in  enacting  them,  to  protect  the  debtor. 
McClellan  v.  Powell,  109  App.  222. 

If  an  officer  has  the  right  to  levy  within  the  ten  days,  he 
has  the  further  right  to  do  so  simultaneously  with  the  giv- 
ing of  notice  to  schedule,  and  at  once  take  possession  of, 
remove  and  retain  all  of  the  property  until  it  is  scheduled, 
appraised,  and  the  debtor's  selection  made  and  allowed. 
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During  the  time  necessary  for  such  proceedings  the  debtor 
would  be,  for  an  indefinite  period,  deprived  of  the  use  and 
enjoyment  of  the  property,  however  essential  its  use  might 
be  to  him.  The  officer  might  take  and  retain  the  stoves, 
provisions,  beds  and  bedding  of  the  debtor,  and  thus  for  a 
time,  at  least,  deprive  him  and  his  family  of  the  bare  neces- 
sities of  life. 

Such  officer  would  render  himself  primarily  liable  for 
the  expense  of  the  removal,  care,  custody  and  return  of 
such  articles  as  were  selected  by  the  debtor  upon  his  exemp- 
tion, for  which  the  law  provides  him  no  reimbursement. 
In  Cook  v.  Scott,  1  Gilm.  333,  which  was  an  action  in  tres- 
pass for  selling  exempt  property,  instituted  prior  to  the 
enactment  of  the  provisions  of  the  statute  requiring  ten 
days'  notice  to  be  given  to  the  debtor,  or  fixing  a  time  in 
which  he  must  claim  his  exemption,  the  court  expresses 
the  following  views,  which  we  think  analogous  to  the  ques- 
tion under  consideration : 

"The  end  intended  to  be  accomplished  through  the 
agency  of  this  law  is,  to  protect  from  levy  and  sale  on  exe- 
cution, property  of  a  certain  quality  and  value,  to  be  selected 
by  the  debtor.  But  when  must  that  selection  be  made? 
Why,  manifestly,  as  a  general  rule,  before  the  levy  on  such 
property.  Then,  in  order  that  the  exercise  of  such  right 
by  the  debtor  may  not,  in  any  case,  be  defeated,  it  is  the 
duty  of  the  officer  having  an  execution  in  his  hands,  before 
he  proceeds  to  take  or  seize  any  of  the  personal  property  of 
the  defendant  in  such  execution,  by  a  levy  thereon,  to  no- 
tify such  defendant  of  his  having  such  execution  in  his 
hands,  if  practicable.  But  if  the  defendant  in  the  exe- 
cution makes  his  selection  and  notifies  the  officer  thereof, 
and  the  said  officer  afterwards  proceeds  to  take  %or  seize 
any  article  of  property  thus  selected,  on  said  execution,  un- 
less when  authorized  to  do  so  by  the  finding  of  appraisers, 
summoned  and  sworn  according  to  the  fifth  section  of  this 
same  act,  he  thereby  becomes  a  trespasser;  and  this  is  the 
case  usually  supposed  to  occur  of  a  *  taking  or  seizing,'  re- 
ferred to  in  the  third  section.   But  is  this  the  only  class  of 
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cases,  in  which  the  officer  may  incur  this  penalty,  as  in- 
sisted by  the  appellant's  counsel  ?  I  think  not.  Such  a 
construction  of  this  law  would,  in  my  estimation,  enable 
the  officer  to  evade  or  defeat  its  intended  operation,  and 
although  a  penal  statute,  and  therefore  to  be  construed 
strictly,  still  the  exposition  given  to  it  should  not  be  60 
strict  as  to  effect  any  such  result.  Then,  if  an  officer  pro- 
ceeds to  seize  or  take  the  defendant's  property  on  execu- 
tion, without  giving  the  requisite  notice,  he  cannot  thus,  by 
his  own  neglect  of  duty,  make  the  condition  of  the  de- 
fendant any  worse  than  it  would  have  been  before  such 
levy,  had  the  defendant  been  apprised  that  it  was  about 
to  be  made." 

The  judgment  having  been  obtained  and  the  execution 
issued  within  four  months  of  the  filing  of  the  petition  in 
bankruptcy,  both  became  null  and  void  upon  the  adjudica- 
tion under  the  National  Bankruptcy  Act,  which  provides 
that  "  All  levies,  judgments,  attachments,  or  other  liens 
obtained  through  legal  proceedings  against  a  person  who 
is  insolvent  at  any  time  within  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against  him,  shall  be 
deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt." 
Nat.  Bankruptcy  Act  of  1898,  sec.  67f. 

It  seems  to  be  conceded  that  if  the  levy  and  seizure  were 
made  with  knowledge  on  the  part  of  appellee  of  the  pro- 
ceedings in  bankruptcy,  he,  by  his  acts,  became  a  tres- 
passer. By  appellee's  fourteenth  given  instruction  the  jury 
.vere  told  that  in  order  to  charge  the  defendant  with  notice 
of  the  adjudication  in  bankruptcy,  prior  to  the  time  of 
making  the  levy,  the  plaintiff  must  prove  by  a  preponder- 
ance of  the  evidence  that  the  defendant  received  such  no- 
tice prioj  to  making  the  levy,  or  saw  a  notice  sent  out  by 
the  referee  in  bankruptcy,  or  received  or  saw  a  certified 
copy  of  the  adjudication  in  bankruptcy;  and  by  the  fif- 
teenth, that  before  the  plaintiff  could  have  any  benefit  of 
the  adjudication  in  bankruptcy,  it  must  appear  from  a  pre- 
ponderance of  all  the  evidence,  that  the  defendant  had  full 
notice  of  such  adjudication  before  he  made  the  levy. 
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During  the  trial  appellant  offered  to  prove  that  he  caused 
appellee  to  be  verbally  notified  of  the  filing  of  the  petition, 
on  the  day  it  was  filed,  and  that  appellee  had  actual  notice 
of  the  adjudication  at  the  time  he  made  the  levy.  The 
court  held  the  evidence  offered  to  be  incompetent. 

We  are  of  opinion  that  it  was  unnecessary,  in  order  to 
charge  appellee  with  notice  of  the  proceedings,  that  he 
should  have  either  received  or  seen  either  a  notice  issued 
by  the  referee,  or  a  certified  copy  of  the  adjudication,  or 
have  been  otherwise  officially  apprised  thereof.  If  he  had 
actual  notice,  no  matter  how  acquired,  it  was  sufficient. 
High  on  Receivers,  section  166. 

It  follows  that  the  action  of  the  court  in  giving  the  in- 
structions* referred  to,  and  in  refusing  to  permit  appellant 
to  show  actual  notice  on  the  part  of  appellee,  was  error. 

It  was  also  improper  to  instruct  the  jury,  as  was  done, 
by  appellee's  first  and  fifteenth  instructions,  that  it  must 
be  shown  that  appellant  had  "  full"  notice  of  the  adjudica- 
tion, thus  leaving  them  to  infer  or  imply  what  constituted 
that  degree  or  character  of  notice. 

The  twelfth  instruction  given  for  appellee  is  bad,  for  the 
reason  that  it  tells  the  jury  that,  if  they  believed  the  plaint- 
iff, Otto  Taylor,  or  any  other  witness  in  the  case,  had  wil- 
fully sworn  falsely,  etc.,  they  had  the  right  to  disbelieve 
his  entire  evidence  if  he  was  not  corroborated  by  some 
other  witnesses.  It  singles  out  and  identifies  the  plaintiff, 
and  its  tendency  was  to  impress  the  jury  with  the  idea  that 
the  court  saw  some  special  reason  for  discrediting  his  tes- 
timony. Matthews  v.  Granger,  196  111.  164.  It  should 
have  been  so  drawn  that  it  would  apply  to  either  party  to 
the  suit,  without  pointing  out  either.  Had  the  defendant 
been  a  corporation,  the  instruction  in  this  respect  would 
have  been  unobjectionable.  C.  &  E.  I.  R.  Co.  v.  Burridge, 
211  111.  9.  It  is  further  objectionable  in  that  it  requires 
corroboration  by  another  witness.  Such  is  not  the  law. 
The  corroboration  may  be  by  any  credible  evidence,  or  by 
facts  and  circumstances  that  may  be  fairly  inferred  there- 
from.   Angelo  v.  Faul,  85  111.  106. 
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Others  of  appellee's  given  instructions  should  have  been 
refused  for  the  following  reasons :  The  second  leaves  the 
jury  to  determine  what  act  "  was  outside  and  beyond  the 
command  of  the  writ,"  which  is  a  question  of  law.  The 
fourth  submits  to  the  jury  the  question  whether  the  prop- 
erty  was  u  unlawfully  held,  injured  or  destroyed,"  which  is 
likewise  one  of  law.  The  fifth  ignores  possible  trespass  in 
making  the  levy.  The  sixth  authorizes  the  jury  to  return 
a  verdict  on  one  issue  only  and  that  not  decisive.  The  sev- 
enth in  effect  submits  to  the  jury  the  question  of  the  suffi- 
ciency of  the  schedule,  which  is  one  of  law.  The  ninth 
ignores  the  occupancy  of  the  house  by  the  custodian  and 
alleged  use  of  the  property,  as  elements  of  trespass. 

It  is  insisted  by  appellant  that  inasmuch  as  the  return 
to  the  writ  recites  that  "  all  of  the  household  goods  on 
the  premises "  were  levied  upon,  appellee  is  estopped  to 
deny  that  such  levy  included  everything  which  was  within 
the  dwelling  house  at  the  time;  that  the  proof  shows  that 
articles  expressly  exempted  by  statute  were  then  within 
such  house,  and  that  appellee,  therefore,  became  liable  as  a 
trespasser  by  reason  of  such  levy  upon  exempt  property. 
Under  the  statute  the  u  necessary  wearing  apparel,  bible, 
school  books  and  family  pictures  of  every  person  "  are 
exempt  from  execution.  The  term  household  goods  has 
been  properly  held  to  include  such  goods  as  being  suitable 
to  the  condition  and  station  in  life  of  a  person  and  the  way 
he  lives,  are  used  by  him  in  his  household  for  personal, 
home  or  household  convenience.  Brewing  Co.  v.  Merrion, 
67  App.  123. 

We  are  of  opinion  that  the  term  "  household  goods  "  as 
used  in  the  return,  was  comprehensive  enough  to  and  did 
include  such  articles  as  were  by  the  statute  exempt,  if  there 
were  any  such  upon  the  premises  at  the  time  of  the  levy, 
and  that  the  burden  was  upon  appellee  to  show  that  there 
were  none  included  in  the  levy.  Whether  exempt  articles 
were,  in  fact,  included  in  the  levy,  whether  they  were  re- 
turned to  appellant  in  good  condition,  in  whole  or  in  part, 
and  to  what  extent,  if  any,  the  same  were  damaged  or  de- 
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stroyed,  were  all  questions  for  the  determination  of  the 
jury. 

It  follows  that  appellee's  thirteenth,  sixteenth  and  sev- 
enteenth instructions  were  improperly  given.  The  given 
instructions,  as  a  series,  are  not  to  be  commended.  They 
are  unreasonably  numerous.  Several  are  involved,  others 
abstract  in  form,  thereby  tending  to  mislead  the  jury.  We 
have  examined  appellant's  refused  instructions,  and  without 
occupying  the  time  or  space  to  refer  to  them  in  detail,  hold 
that  almost  without  exception,  they  were  properly  refused. 

The  judgment  must  be  reversed  and  the  cause  remanded 
for  another  trial,  and  we  will,  therefore,  refrain  from  dis- 
cussing questions  relating  to  the  weight  of  the  evidence. 

Heversed  and  remanded. 


Manufacturers'  Fuel  Company  v.  James  White* 

1.  Instructions — must  be  predicated  upon  the  evidence.  Instruc- 
tions given  in  a  cause  must  be  predicated  upon  the  evidence  therein. 

2.  Vicious  animal— when  recovery  for  injuries  received  from,  can' 
not  be  had.  Recovery  cannot  be  had  for  injuries  received  from  a  vicious 
animal  where  it  appears  that  the  plaintiff  knew  of  the  dangerous  dispo- 
sition of  the  animal,  or  that  the  same  was  so  obvious  that  in  the  exercise 
of  ordinary  care  he  should  have  known  of  it,  and  continued  to  drive 
such  animal  without  complaint 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Christian  County;  the  Hon.  Truman  £.  Ames,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1905.  Reversed  and  re- 
manded.   Opinion  filed  October  9,  1905. 

John  E.  Hogan,  for  appellant. 

McQoigg  &  Do  well  and  J.  C.  McBride,  for  appellee. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court 

This  was  an  action  of  trespass  on  the  case,  brought  by 
appellee,  a  minor,  by  his  next  friend,  against  appellant,  to 


528  Appellate  Courts  of  Illinois. 

Vol.  122.]  Manufacturer*'  Fuel  Co.  v.  White. 

recover  damages  resulting  from  injuries  received  while  he 
was  in  the  employ  of  said  company,  and  through  its  alleged 
negligence.  The  declaration  avers  that  the  defendant  was 
operating  a  coal  mine,  in  Pana,  Illinois;  that  in  the  oper- 
ation of  such  mine  it  used  divers  mules  for  the  purpose 
of  hauling  coal  from  and  returning  empty  cars  to  the  miners' 
rooms;  that  defendant  also  employed  servants  to  drive  said 
mules  known  as  "drivers;"  that'  upon  the  2nd  day  of  May, 
1904,  plaintiff  was  in  the  employ  of  defendant  as  a  driver 
and  driving  such  particular  mules  as  the  defendant  might 
require  and  direct;  that  it  was  the  duty  of  defendant  to 
furnish  plaintiff  such  a  mule  as  was  docile  and  safe,  yet  the 
defendant  disregarded  its  said  duty  and  gave  him  a  vicious 
and  unsafe  mule  named  tfcPete,"  that  had  a  disposition  to 
kick,  which  disposition  was  unknown  to  the  plaintiff  and 
known  to  the  defendant;  that  ujxm  the  date  aforesaid  the 
plaintiff  was  driving  said  mule  in  the  discharge  of  his  duty 
and  using  due  care  and  caution  for  his  safety,  and  that 
without  fault  or  misconduct  on  his  part,  he  was  attacked 
and  kicked  by  the  mule  and  injured.  To  the  declaration, 
the  defendant  filed  a  plea  of  not  guilty.  When  the  case 
was  called  for  trial,  the  defendant  entered  a  motion,  sup- 
ported by  affidavit,  for  continuance,  upon  the  ground  that 
material  witnesses  in  its  behalf  were  unable  to  be  present 
at  said  trial,  which  motion  was  overruled.  A  trial  was  then 
had,  and  the  jury  returned  a  verdict  for  the  plaintiff,  and 
assessed  his  damages  at  $2,500.  The  court  overruled  a 
motion  by  defendant  for  a  new  trial  and  rendered  judgment 
on  the  verdict  for  $2,500.  To  reverse  said  judgment  this 
appeal  was  prayed  by  defendant. 

The  errors  assigned  and  argued  are  that  the  court  erred 
in  overruling  appellant's  motion  for  a  continuance;  that  the 
verdict  is  manifestly  against  the  weight  of  the  evidence, 
and  is  excessive,  and  that  the  jury  was  improperly  in- 
structed. As  the  cause  must  be  remanded  for  another  trial 
for  error  in  the  instructions,  we  will  refrain  from  discussing 
the  question  as  to  the  weight  of  the  evidence,  and  it  will  be 
unnecessary  to  discuss  the  remaining  errors  assigned  as  the 
questions  involved  will  not,  in  all  probability,  again  arise. 
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The  material  facts,  so  far  as  it  is  deemed  necessary  to 
recite  them,  are  substantially  as  follows:  Appellee,  at  the 
time  of  the  alleged  injury,  was  seventeen  years  of  age,  and 
was  engaged  in  driving  a  mule  in  the  mine  of  the  appellant 
company.  He  began  work  in  the  fore  part  of  December, 
1903,  and  continued  thereat  until  the  latter  part  of  the 
same  month,  during  which  time  he  drove  the  mule,  called 
"Pete,"  which  later  injured  him,  and  hauled  what  was 
known  as  "one  car  trips,"  that  is,  a  single  loaded  car  of  coal. 
He  left  the  service  of  the  appellant  the  latter  part  of  De- 
cember and  worked  at  another  mine  until  the  latter  part 
of  January,  190±,  when  he  again  entered  the  employ  of 
appellant,  and  continued  therein  until  the  28th  day  of 
March,  when  he  was  discharged.  On  April  8th,  following, 
he  again  resumed  work  in  the  mine,  and  from  that  time 
continued  to  use  the  mule  "  Pete"  in  hauling  "one  car  trips" 
until  April  28th,  when  he  was  ordered  by  the  "  boss  driver" 
to  haul  two  car  trips.  This  he  continued  to  do  until  May 
2,  1904,  the  day  he  was  injured.  The  evidence  also  dis- 
closes that  the  mule  "Pete"  had  been  used  in  the  mine  some 
six  or  eight  years;  that  when  hitched  to  a  single  car  or  light 
load  that  he  was  gentle,  but  that  when  hitched  to  two  or 
more  cars,  or  heavily  loaded,  he  would  kick  viciously,  and 
it  was  dangerous  to  be  near  him,  or  attempt  to  do  anything 
with  him;  that  under  similar  circumstances,  he  had  fre- 
quently kicked  at  persons  who  were  driving  him,  some  of 
whom  were  injured  more  or  less. 

At  the  request  of  the  plaintiff  the  court  gave  to  the  jury 
the  following  instruction : 

"  The  jury  are  further  instr&cted  that  the  law  is  that  the 
owner  or  keeper  of  domestic  animals  is  liable  for  all  in- 
juries done  by  tliera,  provided  such  owner  or  keeper  has 
notice  of  the  inclination  of  the  particular  animal  com- 
plained of  to  commit  such  injuries;  and  if  the  jury  believe, 
from  the  evidence  in  this  case,  that  the  plaintiff  was  in- 
jured by  being  kicked  by  the  mule,  'Pete,'  while  he  was  at 
the  time  exercising  due  care  and  caution  for  his  own  safety, 
and  that  said  mule  had  a  dangerous  and  vicious  propensity 
to  kick  persons,  and  that  this  dangerous  and  vicious  pro- 

\ou  CXXIIS4 
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pensity  was  known  to  defendant,  or  its  agents,  and  un- 
known to  the  plaintiff,  then  the  plaintiff  is  entitled  to  re- 
cover on  account  of  the  injuries  received  by  him  and  you 
will  find  your  verdict  in  favor  of  the  plaintiff." 

The  first  clause  of  this  instruction  is  vicious  in  that  it  is 
abstract  in  form,  and  ignores  the  question  of  assumed  risk, 
and  contributory  negligence.  We  are  unable  to  say  that 
the  jury  were  not  misled  into  following  it;  in  which  case 
they  could  not  have  done  otherwise  than  find  for  the  de- 
fendant. The  instruction  is  subject  to  further  criticism  in 
that  it  ignores  the  rule  that  although  the  plaintiff  may  not 
have  had  actual  knowledge  that  the  mule  had  kicking  pro- 
pensities, if  by  the  exercise  of  due  care  he  would  have 
known  of  the  same,  knowledge  would  be  imputed  to  him. 

Appellee's  sixth  instruction  tells  the  jury  that  although 
they  may  believe  from  the  evidence  that  the  plaintiff  had  on 
some  occasions  seen  the  mule  kick,  yet  that  fact  would  not 
prevent  him  from  recovering,  if  they  further  believed  from 
the  evidence  that  at  that  time  the  said  plaintiff  was  a 
minor  and  was  not  of  sufficient  age,  intelligence  and  dis- 
cretion to  understand  and  appreciate  the  danger  to  which 
he  was  exposed  in  working  with  and  about  said  mule,  and 
that  he  was  not  informed  by  the  defendant  or  its  servants 
of  the  dangerous  and  vicious  propensity  of  said  mule  to 
.kick. 

The  evidence  does  not  warrant  the  giving  of  this  instruc- 
tion. The  evidence  tends  strongly  to  prove  not  only  that 
appellee  had  actual  notice  of  the  vicious  disposition,  char- 
acter and  habits  of  the  mule,  but  that  he  was  experi- 
enced in  driving  mules  generally,  and  the  mule  u  Pete"  in 
particular;  that  he  had  driven  it  over  three  months,  and 
that  on  several  occasions  it  had  kicked  at  him;  that  he  had 
seen  it  kick  at  others,  and  that  several  of  his  fellow-ser- 
vants had  warned  him  to  be  careful  or  the  mule  would  hurt 
him. 

Appellee's  .first  instruction  is  as  follows: 

"  The  court  instructs  the  jury  that  if  you  believe  from 
the. evidence  that  the  plaintiff  has  proven  his  case  as  al- 
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leged  in  his  declaration  by  a  preponderance  of  the  evidence, 
it  will  be  your  duty  to  find  your  verdict  in  favor  of  the 
plaintiff." 

Appellant  insists  that  the  instruction  is  erroneous,  be- 
cause it  does  not  negative  the  assumption  of  risk  which 
was  an  essential  element  in  the  case,  and  cites  in  support 
of  such  contention  the  case  of  Lumber  Co.  v.  Hanley,  214 
111.  243.  It  is  true  that  if,  as  there  is  evidence  tending  to 
show,  appellee  knew  of  the  dangerous  disposition  of  the 
mule,  or  that  the  same  was  so  obvious  that  in  the  exercise 
of  ordinary  care  he  would  have  known  of  it,  and  he  con- 
tinued to  drive  it  without  complaint,  under  the  law  he  as- 
sumed the  attendant  risk.  The  declaration  directly  avers 
that  the  vicious  and  dangerous  disposition  of  the  mule 
was  unknown  to  plaintiff,  thus  expressly  negativing  any 
assumption  of  risk,  by  reason  of  actual  knowledge.  Con- 
structive notice  of  such  danger  is,  however,  in  no  way  neg- 
atived. If  appellee  by  the  exercise  of  ordinary  care  would 
have  known  of  the  disposition  of  the  mule  and  the  danger 
likely  to  result  therefrom,  actual  notice  was  unnecessary. 
In  such  case,  in  the  absence  of  any  circumstances  which  in 
law  would  negative  such  assumption,  he  would  assume  the 
risk  notwithstanding. 

In  the  close  state  of  the  proof  we  cannot  but  regard  the 
instructions  referred  to  as  seriously  misleading,  and  we  are 
constrained  to  hold  that  giving  the  same  to  the  jury  con- 
stituted prejudicial  error. 

The  judgment  will,  therefore,  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Illinois  Central  Railroad  Company  and  Lake  Erie  and 
Western  Railway  Company  v.  Jesse  R.  McCollum. 

1.  Peremptory  instruction— how  motion  for,  to  be  considered.  In 
ruling  upon  a  motion  for  a  peremptory  instruction,  the  trial  judge  is 
bound  to  take  the  evidence  most  favorable  to  the  plaintiff  as  true  and 
to  ignore  all  opposing  testimony. 
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2.  Res  ipsa  loquitur— when  rule  of,  applies.  Where  an  injury  re- 
sults from  a  collision,  the  doctrine  of  res  ipsa  loquitur  applies  notwith- 
standing there  was  no  contractual  relation  between  the  plain  tin!  and  the 
defendant. 

3.  Expert  testimony— when  incompetent.  It  is  for  the  jury  to  say 
whether  an  injury  was  caused  by  the  accident  in  question;  it  is  only 
competent  for  medical  experts  to  testify  that  the  injury  in  question 
might  have  resulted  from  such  accident 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1905.  Reversed  and  re- 
manded.   Opinion  filed  October  9,  1905.  k 

Charles  L.  Capen,  for  appellants;  John  G.  Drennan,  of 
counsel 

Welty,  Sterling  &  Whitmore,  for  appellee. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court. 

This  is  an  action  in  case,  by  which  appellee  seeks  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been 
received  by  him  in  a  collision  which  occurred  at  the  cross- 
ing of  the  railroads  of  the  appellant  companies.  A  judg- 
ment for  $10,000  was  rendered  against  defendants,  to  re- 
verse which  this  appeal  is  prosecuted  by  both.  The  dec- 
laration consists  of  three  counts,  the  first  and  third  of 
which  aver,  in  substance,  that  on  August  20,  1903,  the 
two  defendants  were  railroad  companies,  operating  rail- 
roads that  crossed  one  another  on  a  level  near  the  south- 
eastern part  of  Bloomington;  that  plaintiff  was  a  passenger 
on  the  train  on  the  Lake  Erie  &  Western  Eailway  to  be 
carried  from  Saybrook  to  Bloomington;  that  it  was  the  duty 
of  both  defendants  not  to  permit  their  engines,  cars  or 
trains  to  pass  the  crossing  without  first  positively  ascer- 
taining if  the  way  was  clear;  that  at  the  junction  of  the 
two  railroads,  the  Illinois  Central  Eailroad  Company  neg- 
ligently and  carelessly  caused  and  permitted  one  of  its 
freight  cars  to  pass  said  crossing  without  first  positively 
ascertaining  if  the  way  was  clear  and  safe  for  said  car  to 
pass,  whereby  the  trains  collided,  which  collision  was  caused 
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by  the  neglect  of  the  defendants,  whereby  plaintiff  was 
violently  thrown  down  and  against  portions  of  said  oar, 
and  severely  injured,  etc. 

The  second  count  charges  that  the  Illinois  Central  Raii- 
road  Company  negligently  permitted  one  of  its  freight 
trains  to  proceed  to  pass  over  said  crossing  without  first 
having  ascertained  that  said  crossing  was  free  from  impend- 
ing danger  of  the  cars  and  trains  of  the  said  Lake  Erie  & 
Western  Railway  Company,  and  that  the  said  Lake  Erie  & 
Western  Railway  Company  negligently  caused  its  train,  on 
which  plaintiff  was  a  passenger,  to  proceed  to  pass  over 
said  crossing,  at  the  same  time  neglecting  to  ascertain 
whether  said  crossing  was  free  from  impending  danger  of 
the  cars  of  the  said  Illinois  Central  Railroad  Company.  In 
all  other  respects  the  counts  are  substantially  alike.  To 
the  declaration  both  defendants  pleaded  the  general  issue. 

The  facts  as  shown  by  the  evidence,  are,  in  brief,  as  fol- 
lows: The  defendant  Lake  Erie  &  Western  Railway  Com- 
pany's track  at  the  place  of  the  accident,  runs  nearly  east 
and  west;  parallel  thereto,  and  a  few  feet  south,  is  the 
track  of  the  Big  Four  Railroad  Company.  The  track  of 
the  Illinois  Central  Railroad  Company  runs  north  and 
south  and  crosses  the  other  two  railroads  on  a  level.  Com- 
mencing about  375  feet  north  of  the  crossing,  and  extend- 
ing in  a  southeasterly  direction,  is  a  "  Y"  to  the  Lake  Erie 
&  Western  Company's  track,  and  then  across  to  the  Big 
Four  track.  The  "  Y  "  was  used  for  the  purpose  of  storage 
of  freight  cars  and  the  delivery  of  the  same  from  one  rail- 
road to  the  other.  On  the  day  of  the  accident  a  switching 
crew  of  the  Illinois  Central  Railroad  Company,  with  the 
aid  of  a  switch  engine,  running  backward,  attempted  to 
8 witch  a  car  loaded  with  hogs,  from  the  main  track  of  the 
Lake  Erie  &  Western  Railway  Company  onto  the  "  Y " 
north  of  the  Lake  Erie  &  Western  main  track.  When 
several  car  lengths  north  of  the  junction  of  the  main  track 
and  the  "  Y,"  the  engineer  slowed  up  the  engine,  which 
was  running  at  the  rate  of  eight  or  nine  miles,  to  about 
four  miles  an  hour.    For  some  reason,  not  appearing  in 
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evidence,  the  coupling  on  the  engine  opened,  releasing  the 
car,  which,  despite  the  efforts  of  the  brakeman,  stationed 
thereon  to  check  it,  ran  oh  and  over  the  "  Y  "  down  to  the 
main  track  of  the  Lake  Erie  &  Western  and  into  the  last 
coach  of  a  passing  Lake  Erie  &  Western  train,  which  was 
running  at  the  rate  of  about  eight  miles  an  hour.  The 
force  of  the  collision  tore  the  coach  from  its  front  truck 
and  overturned  it  on  its  side. 

Appellee,  who  was  a  passenger  riding  in  said  coach,  was 
badly  bruised  about  the  forehead,  eyes,  left  shoulder  and 
leg,  and  claims,  as  the  result  of  the  collision,  to  have  ever 
since  suffered  from  paresis  or  partial  paralysis  of  the  bowels 
and  traumatic  neurasthenia  resulting  from  injuries  to  the 
nerve  centers  which  supply  his  intestines  with  nerve  force; 
that  from  the  time  of  the  accident  he  has,  by  reason  thereof, 
suffered  from  gradually  increasing  constipation,  insomnia, 
pains  in  the  head,  nervousness,  loss  of  appetite  and  weak- 
ness, until  he  is  now  a  physical  wreck. 

At  the  close  of  plaintiff's  evidence,  and  again  at  the  close 
of  all  the  evidence,  appellants  moved  the  court  to  give  an 
instruction  directing  the  jury  to  find  the  defendants,  and 
each  of  them,  not  guilty,  both  of  which  motions  were  over- 
ruled. The  effect  of  such  motions  was  to  raise  the  ques- 
tion whether  there  was  evidence  in  the  record  which,  to- 
gether with  all  inferences  which  might  reasonably  be 
drawn  therefrom,  fairly  tended  to  establish  the  plaintiff's 
case. 

We  are  of  opinion  that  the  evidence  tends  to  establish 
the  ^negligence  charged  against  the  Illinois  Central  Rail- 
road Company.  The  inability  of  the  brakeman  to  control 
and  stop  the  car  before  reaching  the  main  track  is  con- 
ceded. The  fair,  if  not  the  only,  inference  to  be  drawn 
therefrom,  is  that  the  coupling  apparatus  was  either  in- 
sufficient for  the  purpose  intended  or  was  out  of  repair, 
or  that  the  witnesses  who  testified  that  the  car  was  prop- 
erly coupled  to  the  engine  were  mistaken  or  testified 
falsely.  Otherwise  such  failure  could  only  be  attribut- 
able to  supernatural  causes.    No  stronger  or  more  con- 
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vincing  proof  of  prima  facie  negligence  could  be  offered 
than  the  fact  that  the  coupling  utterly  failed  to  perform 
the  very  service  it  was  designed  to  accomplish.  In  ruling 
upon  the  motions  in  question,  the  trial  judge  was  bound 
to  take  the  evidence  most  favorable  to  the  plaintiff,  as 
true,  and  to  ignore  all  opposing  testimony.  McGregor 
v.  Reid,  178  111.  471;  Martin  v.  R.  Co.  194  ill.  148.  The 
proof  offered  by  appellants  tending  to  show  that  the  coup- 
ling device  was,  after  the  collision,  found  to  be  in  perfect 
working  order  and  without  defect,  could  not,  therefore, 
have  been  properly  considered  by  the  court  in  passing  upon 
the  motions.  If,  however,  it  be  conceded  that  the  coup- 
ling was  in  perfect  condition,  and  that  the  car  was  prop- 
erly coupled,  such  facts  but  tend  to  show  that  the  particu- 
lar device  or  appliance  in  use  upon  the  car  in  question  must 
have  been  defective  in  its  original  design  or  construction, 
in  which  case  notice  to  the  company  of  such  fact  would  not 
be  required. 

Moreover,  we  think  the  doctrine  of  res  ipsa  loquitur  is 
applicable  as  against  the  Illinois  Central  Railroad  Com- 
pany. It  is  manifest  from  the  uncontro verted  facts  sur- 
rounding the  occurrence,  that  the  collision  would  not  have 
happened  had  it  not  been  for  the  failure  of  the  train  crew, 
who  had  the  exclusive  management  of  the  train,  to  control 
the  car  which  caused  the  accident;  and  further,  that  the 
accident  was  one  that  would  not  ordinarily  have  occurred 
had  such  crew  been  in  the  exercise  of  due  care.  Negligence 
on  the  part  of  the  Illinois  Central  Railroad  Company  is 
therefore  properly  presumed,  and  it  justly  follows  that  the 
burden  of  proof,  to  the  extent  of  rebutting  such  presump- 
tion, was  cast  upon  it.  The  contention  of  appellants  that 
the  doctrine  does  not  apply  unless  a  contractual  relation 
exists  between  the  parties  is,  we  think,  contrary  to  the 
greater  weight  of  authority.  N.  C.  St.  Ry.  Co.  v.  Cotton, 
140  111.  486;  C.  C.  Ry.  Co.  v.  Carroll,  206  111.  318;  Griffen 
v.  Manice,  166  N.  Y."l88. 

The  second  count  of  the  declaration  charges  that  the 
Lake  Erie  &  Western  Railway  Company  was  negligent  in 
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that  it  caused  its  train  to  pass  over  the  crossing  without 
first  ascertaining  whether  the  same  was  free  of  impending 
danger  from  the  cars  of  the  Illinois  Central  Railroad  Com- 
pany. There  is  evidence  fairly  tending  to  show  that  the 
engineer  of  the  passenger  train  failed  to  see  the  wild  car 
until  he  was  within  ten  feet  of  the  crossing,  at  which  time 
it  was  about  fifty  feet  from  the  main  track;  that  if  he  had 
looked  in  that  direction  he  could  have  seen  the  wild  car 
coming  in  sufficient  time  to  have  stopped  his  train  before 
it  reached  the  crossing  and  thus  have  avoided  the  collision. 
When  this  evidence  is  taken  as  true,  and  all  other  conflict- 
ing therewith  disregarded,  it  may  be  reasonably  inferred 
therefrom  that  the  proximate  cause  of  the  collision  was  the 
combined  negligence  of  both  appellants,  for  which  either 
or  both  were  responsible.  The  court,  therefore,  properly 
refused  to  direct  a  Verdict  for  either  of  the  defendants. 

It  is  further  urged  that  the  court  erred  in  its  rulings  as 
to  the  medical  expert  testimony.  In  view  of  the  fact  that 
appellee  suffered  no  serious  mutilation  of  his  body  nor  loss 
of  its  members,  and  that  the  most  serious  consequences 
claimed  to  have  resulted  from  his  injuries  were  of  such 
character  as  are  not  necessarily  or  ordinarily  evidenced  by 
the  external  appearance  of  the  patient,  the  size  of  the 
verdict  rendered  clearly  indicates  that  the  jury  found  that 
he  was  suffering  from  that  most  subtle  and  easily  simu- 
lated ailment  known  as  "traumatic  neurasthenia;"  in  other 
words,  an  impairment  of  the  nervous  system  by  nervous 
shock.  It  is  manifest  that  in  determining  whether  an  ail- 
ment of  this  character  is  simulated,  exaggerated,  or,  in  fact, 
exists,  or  its  extent,  duration  and  effect,  a  jury  must  rely 
almost  entirely  upon  the  testimony  of  those  learned  in  the 
science  of  surgery  and  medicine,  who,  in  turn,  in  their  diag- 
noses, are  guided  to  a  great  extent  by  a  subjective,  rather 
than  objective,  examination  of  a  patient. 

While  the  health  of  appellee,  at  the  time  of  the  trial, 
appears  from  his  own  testimony,  to  have  been  impaired  to 
the  extent  claimed  by  him,  the  further  essential  fact  that  the 
proximate  cause  of  such  condition  was  the  injuries  received 
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by  him  at  the  time  of  the  collision,  was  and  could  only  have 
been  shown  by  the  testimony  of  the  medical  or  surgical 
experts,  whose  testimony  appeared  in  the  form  of  answers 
to  questions  of  a  hypothetical  character.  Upon  this,  and 
further  questions  as  to  the  nature,  cause  and  extent  of  ap- 
pellee's injuries,  and  his  then  present  state  of  health,  six 
physicians  were  called  by  appellee,  and  two  by  appellants. 
The  testimony  offered  by  appellee  tended  to  show  that  the 
amount  of  the  verdict  rendered  was  fully  warranted,  while 
that  offered  by  appellants  tended  to  show  that  his  condition 
was  the  result  of  other  causes  than  such  injuries.'  That 
only  such  hypothetical  questions  as  were  competent  and 
proper  should  have  been  propounded  to  said  witnesses,  and 
the  possible  prejudicial  effect  of  a  departure  from  the  well- 
established  rule  governing  the  admissibility  of  so-called 
expert  testimony,  is  so  apparent  as  not  to  require  discus- 
sion. 

Dr.  Cantrell,  called  by  appellee,  testified  that  he  attended 
appellee  upon  the  day  of  the  accident  and  for  some  thirty 
days  thereafter.  After  the  witness  had  detailed  appellee's 
condition  from  day  to  day,  the  treatment  and  remedies 
prescribed  and  administered,  and  the  non-effect  thereof,  he 
was  asked  the  following  question:  "Assuming  on  the  day 
you  first  treated  him,  on  the  day  that  he  came  to  your 
office  a  year  ago  last  August,  he  was  on  his  road  to  Bloom- 
ington  on  a  passenger  train  on  the  L.  E.  &  W.;  and  at  the 
Illinois  Central  at  the  *Y'  the  front  train  run  into  his  car, 
upsetting  it  and  throwing  him  on  the  other  side  of  the  car, 
and  after  the  collision  he  got  up  and  went  out,  and  then 
these  bruises  on  the  shoulder  and  the  hip  and  on  the  fore- 
head, and  this  bruise  across  the  body  you  have  described — 
assuming  these  things  to  be  true,  what  would  you  say  was 
the  cause  of  his  present  condition  as  you  find  it?"  Over 
the  objection  of  appellants  the  witness  answered  :  "I  think 
it  was  caused  by  the  injury  received  in  the  wreck."  Dr. 
Fox,  also  called  by  appellee,  testified  that  he  examined 
appellee  several  days  previous  to  the  trial.  He  then  de- 
scribed appellee's  condition  at  that  time,  and  stated  further 
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that  he  had  heard  the  testimony  of  Doctors  Cantrell  and 
Chapin,  who  had  theretofore  testified  in  behalf  of  appellee- 
He  was  then  asked  a  hypothetical  question,  consisting  of 
about  700  words,  based  upon  the  testimony  of  said  physi- 
cians, and  upon  a  supposed  state  of  facts  assumed  as  appear- 
ing in  evidence,  in  answer  to  which  he  stated  that  in  his 
opinion  appellee  had  "traumatic  neurasthenia,"  He  was 
then  asked  the  following  question:  "  What  in  your  opin- 
ion is  the  cause  of  that  condition,  remembering  all  the  as- 
sumptions put  in  my  former  question  with  reference  to  this 
wreck?"  Over  the  objection  of  counsel  for  appellants  the 
witness  was  permitted  to  answer  that  in  his  opinion  it  re- 
sulted from  "an  injury  which  he  might  have  received  from 
the  fall,  and  the  nervous  shock  of  knowing  the  collision 
was  coming  or  going  to  happen  or  knowing  he  was  in  great 
danger  at  the  time."  Dr.  Mammen,  also  called  by  appel- 
lee, after  testifying  in  substance  to  the  same  effect  as  Dr. 
Fox,  was  asked:  "What  in  your  opinion  is  the  cause  of 
his  condition,  remembering  the  assumptions  in  my  hypo- 
thetical question?"  To  which  he  replied,  over  objection, 
as  follows:  "The  cause  is,  the  injury  to  which  he  was  sub- 
jected in  the  railway  train."  Substantially  similar  ques- 
tions were  propounded  by  appellee  to  Doctors  Chapin  and 
Bath,  to  which  like  answers  were  returned. 

The  questions  referred  to  were  so  manifestly  improper, 
and  in  this  case  so  prejudicial  to  appellant,  as  to  necessi- 
tate a  reversal  of  the  judgment.  What  the  jury  were  en- 
titled to  know  of  the  witnesses  as  experts,  was  whether  or 
not,  in  their  respective  opinions,  the  shock  from  the  collis- 
ion might  have  caused  appellee's  condition.  Whether  it 
did  produce  it,  or  whether  such  condition  was  the  result  of 
other  causes,  were  questions  for  the  jury.  The  determina- 
tion of  the  same  was  not  within  the  province  of  any  med- 
ical expert.  While  it  was  competent  for  the  physicians,  as 
experts,  to  testify  that  appellee's  condition  could  have  been 
caused  by  the  accident,  the  testimony  adduced  by  the 
questions  under  consideration  was  to  the  effect  that  it  was 
so  caused,  which  was  a  question  of  fact  upon  which  the 
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expert  witnesses  were  no  more  competent  to  testify  than 
any  other  witness.  I.  C.  E.  R.  Co.  v.  Smith,  208  111.  608. 
The  fact  that  similar  objectionable  questions  were  pro- 
pounded by  appellants  to  their  expert  witnesses,  did  not 
materially  lessen  the  prejudicial  effect  of  such  incompetent 
testimony. 

By  the  first  instruction  given  to  the  jury  at  the  instance 
of  appellee,  they  were  told  that  if  they  believed  from  a 
preponderance  of  the  evidence  that  the  plaintiff,  while  a 
passenger  and  in  the  exercise  of  due  care  for  his  own 
safety,  was  injured  by  the  negligence  of  the  Illinois  Central 
Eailroad  Company  as  alleged  in  plaintiff's  declaration,  then 
they  should  find  such  defendant  guilty.  Counsel  for  ap- 
pellants insist  that  such  instruction  is  erroneous,  citing  the 
case  of  Terra  Cotta  Lumber  Co.  v.  Hanley,  214  111.  243, 
where  a  substantially  similar  instruction  was  condemned. 
In  that  case  the  evidence  tended  to  show  that  the  plaintiff 
assumed  the  risk  of  the  defective  scaffold  which  caused  his 
injuries,  and  it  was  properly  held  that  the  effect  of  the 
instruction  was  to  eliminate  that  question  from  the  case, 
inasmuch  as  it  was  not  averred  in  the  declaration,  either 
expressly  or  by  implication,  that  plaintiff  did  not  assume 
the  risk.  In  the  present  case  the  declaration  alleges  due 
care  on  the  part  of  the  plaintiff,  and  negligence  on  the  part 
of  the  defendants,  which  allegations  appellants  seek  to 
negative.  Under  the  facts  in  evidence,  no  question  of  as- 
sumed risk  is  or  could  be  involved.  It  follows  that  giving 
the  instruction  under  consideration  was  not  reversible  er- 
ror. C.  C.Ey.  Co.  v.  Carroll,  206  111.  318;  Brewing  Co. 
v.  Stoltenberg,  211  111.  531;  Fraternal  Army  v.  Evans,  215 
111.  629. 

The  fifth  instruction  given  at  the  request  of  appellee, 
which  states  the  measure  of  damages  to  be  awarded,  is  not 
subject  to  the  objection  interposed  and  argued  at  great 
length  by  appellants.  A  substantially  similar  instruction 
was  approved  by  the  Supreme  Court  in  S.  C.  Ey.  Co.  v. 
Puntenney,  200  111.  9. 

Numerous  other  errors  are  assigned  and  argued.  Some 
of  them   are  disposed  of  by  what  has  been  said.    The 
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questions  involved  in  others  will .  not  arise  upon  another 
trial.  We,  therefore,  shall  not  further  extend  this  opinion 
bj'  a  discussion  of  the  same.  For  the  errors  indicated  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Mutual  Insurance  Company  v.  Jesse  P.  Carnahan. 

1.  Default— when  motion  to  set  aside,  properly  denied,  A  motion 
to  set  aside  a  default  is  properly  denied  where  it  appears  that  the  fail- 
ure of  the  defendant  to  plead  was  due  to  his  gross  neglect 

2.  Default — when  counter-affidavit*  competent  on  motion  to  set 
aside.  On  a  motion  to  set  aside  a  default,  counter-affidavits  as  to  the 
negligence  of  the  defendant  in  failing  to  plead,  are  competent 

Action  of  assumpsit  Appeal  from  the  County  Court  of  Shelby 
County;  the  Hon.  Thomas  H.  Righter,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1905.  Affirmed.  Opinion  filed  October  9, 
1905. 

R.  M.  Peadro,  for  appellant, 

William  H.  Ragan  and  George  B.  Rhoadb,  for  appellee. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court. 

This  is  an  action  in  assumpsit  by  appellee  against  appel- 
lant upon  a  policy  of  insurance.  The  declaration  avers  the 
issuance  of  the  policy,  the  total  destruction  by  fire  of  the 
property  covered,  and  that  the  value  of  the  same  was  the 
full  amount  of  the  policy,  to-wit,  $325.  A  summons  was 
duly  issued  on  March  4, 1904,  returnable  to  the  July  term  of 
the  County  Court,  which  was  served  upon  the  defendant 
on  March  14,  1904.  The  declaration  was  filed  on  De- 
cember 29,  1904,  and  upon  the  second  day  of  the  following 
January  term  of  court  a  default  was  taken  on  the  summons 
and  the  case  set  for  hearing  on  January  16,  1905,  upon 
which  day  evidence  was  heard,  ex  parte,  the  damages  as- 
sessed at  $325,  and  judgment  rendered  therefor.    On  Janu- 
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ary  31st,  appellant  filed  a  motion  to  open  up  the  judgment 
and  for  leave  to  plead  to  the  merits,  which  motion  the  court 
overruled.  The  defendant  appeals  and  assigns  such  action 
as  error. 

The  affidavit  filed  in  support  of  the  motion  discloses  that 
after  appellant  was  served  with  summons,  and  prior  to  the 
return  day  thereof,  appellant  wrote  to  the  clerk  of  the 
court,  sent  him  a  dollar  and  requested  him  to  send  a  copy 
of  the  declaration  to  appellant;  that  the  clerk  retained  the 
money  and  replied  by  letter  that  as  soon  as  the  declaration 
was  filed  he  would  send  a  copy;  that  when  said  declaration 
was  filed,  the  clerk  neglected  to  notify  appellant  or  to  send 
it  a  copy  thereof  as  he  had  agreed;  and  that  appellant  had 
no  knowledge  of  the  default  or  judgment  until  January  27, 
1905.  Other  facts  are  set  out  in  the  affidavits  which  appel- 
lant insists  shows  that  it  has  a  meritorious  defense  to  the 
greater  part  of  appellee's  demand. 

The  statute  provides  that  "  the  court  may,  in  its  dis- 
cretion, before  final  judgment,  set  aside  any  default  upon 
good  and  sufficient  cause  upon  affidavit,  upon  such  terms 
and  conditions  as  shall  be  deemed  reasonable."  An  appli- 
cation to  set  aside  a  default  is  addressed  to  the  sound  legal 
discretion  of  the  court,  and  its  decision  thereon  cannot  be 
assigned  for  error  unless  there  has  been  gross  abuse  of  such 
discretion.  Eggleston  v.  Royal  Trust  Co.,  205  111.  170. 
The  application  must  be  supported  by  an  affidavit  or  affi- 
davits showing  both  that  the  default  was  taken  without 
any  fault  or  negligence  on  the  part  of  applicant,  and  that 
there  is  merit  in  his  defense.  Eggleston  v.  Royal  Trust 
Co.,  supra. 

Both  diligence  and  merit  must  be  shown,  and  if  the  de- 
fendant has  not  used  due  diligence  to  protect  his  rights,  it 
is  not  an  abuse  of  discretion  to  refuse  to  vacate  the  default. 
Ins.  Co.  v.  Rossiter,  196  III.  277.  * 

The  facts  set  forth  in  the  affidavits  filed  by  appellant  show 
conclusively  gross  negligence  on  the  part  of  appellant.  No 
diligence  whatever  appears  to  have  been  used  by  it  to  pro- 
tect its  rights.  It  will,  therefore,  be  unnecessary  to  deter- 
mine whether  the  affidavits  disclose  a  meritorious  defense. 
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The  court  properly  considered  counter-affidavits  upon  the 
question  of  negligence,  for  upon  that  question  the  action  of 
the  court  is  decisive;  upon  the  question  of  meritorious  de- 
fense, however,  the  showing  made  by  the  defendant  only, 
'  can  be  considered.  Gilchrist  v.  Northern  Grain  Co.,  204 
111.  513. 

The  judgment  must  be  affirmed. 

Affirmed. 


Tillage  of  Lerna,  et  al.,  v.  Ralph  E.  Wood. 

1.  Newly  discovered  evidence— when  ground  for  new  trial.  Newly 
discovered  evidence  is  ground  for  a  new  trial  where  such  evidence  is 
directly  in  conflict  with  that  of  the  plaintiff,  who  was  successful,  and, 
if  true,  would  have  tended  to  show  that  he  was  not  in  the  exercise  of 
due  care  for  his  own  safety  at  the  time  of  the  injury  complained  of, 
and  is  of  so  material  and  conclusive  a  character  that  it  would  probably 
lead  to  a  different  result  upon  a  new  trial. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Coles  County;  the  Hon.  Jambs  W.  Craig,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1905.  Reversed  and  remanded. 
Opinion  filed  October  9,  1905. 

Andrews  &  Vause,  for  appellants. 

Bryan  H.  Tivnen,  for  appellee. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court. 

This  is  an  action  on  the  case  by  appellee,  who  sues  by  his 
next  friend,  against  appellants,  to  recover  damages  for  in- 
juries received  by  him  by  reason  of  the  alleged  negligence 
of  appellants.  A  trial  by  jury  resulted  in  a  verdict  and 
judgment  against  appellants  for  $500,  to  reverse  which 
they  jointly  appeal. 

The  material  facts  in  the  case  are  substantially  as  fol- 
lows : 

At  the  time  appellee  was  injured  and  for  a  number  of 
years  prior  thereto,  there  was  located  on  the  side  of  a 
street  in  the  village  of   Lerna,  a  public  well  from  which 
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water  was  pumped  into  a  cistern  near  by,  by  a  windmill  on 
a  steel  tower.  As  an  inducement  to  the  appellant  cream- 
ery company  to  locate  its  business  in  the  village,  the  local 
authorities  passed  an  ordinance  granting  to  the  creamery 
company  the  use  of  the  windmill,  or  any  other  power  the 
village  might  see  fit  to  use  for  hoisting  water  for  public 
use,  and  to  pump  water  to  said  creamery.  The  windmill 
proved  inadequate,  at  certain  seasons  of  the  year,  to  pump 
the  necessary  amount  of  water  required  by  the  company 
and  the  village,  and  a  gasoline  engine  was  installed  for 
pumping  water  at  such  times  as  the  windmill  failed. 
There  is  no  evidence  in  the  record  as  to  who  owned  or  in- 
stalled  the  gasoline  engine.  The  gasoline  engine  consisted 
of  two  large  wheels  on  each  end  of  a  shaft  in  the  middle  of 
which  was  a  crank  connected  by  a  driving  rod  with  the 
cylinder  of  the  engine.  On  the  end  of  the  crank  shaft  and 
outside  of  the  fly-wheel  was  a  small  pinion  or  cog-wheel 
which  meshed  in  the  cogs  of  a  large  wheel  on  the  end  of 
another  shaft  which  was  connected  by  a  rod  with  the  sweep 
to  which  the  pump  was  attached.  There  was  a  platform 
over  the  well  about  four  feet  square  and  six  inches  high 
and  on  one  end  of  this  platform  rested  the  end  of  a  box 
which  supported  the  frame  of  the  engine  and  raised  the 
point  where  the  cog-wheels  meshed  about  three  feet  above 
the  platform  of  the  well.  The  question  whether  or  not 
appellee  was  in  the  exercise  of  ordinary  care  for  his  own 
safety  was  a  vital  one,  and  if  answered  in  the  negative  by 
the  jury,  was  controlling.  The  evidence  relative  thereto 
was  conflicting.  Appellee,  who  was  about  eleven  years  of 
age,  testified  that  while  he  was  walking  on  the  wheel  plat- 
form near  the  engine,  his  foot  slipped  upon  some  grease 
and  stuff;  that  he  threw  up  his  hand  and  it  was  caught  in 
the  cog-wheels  of  the  machinery,  as  a  result  of  which  two 
of  his  fingers  were  mashed.  He  admitted  that  he  knew 
that  if  he  got  his  fingers  inside  the  cog-wheels,  it  would 
mash  them,  and  that  the  witness  Kirklingtold  him  that  he 
had  better  stay  away  from  the  engine  or  he  would  get  hurt. 
He  denied,  however,  that  any  one  else  warned  him.  There 
was  no  witness  called  who  claimed  to  have  seen  appellee  at 
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the  precise  moment  when  he  was  injured.  A  number  of 
witnesses  called  by  appellants,  testified  that  immediately 
before  appellee  was  injured,  they  saw  him  placing  his 
fingers  against  the  end  of  the  fly-wheel  shaft  and  following 
the  circular  motion  of  the  wheel  with  his  finger.  That 
immediately  prior  to  the  time  he  was  injured  one  Ferris, 
who  was  in  charge  of  the  engine,  ordered  him  to  stay 
away  from  it;  and  that  several  witnesses  seeing  him  with 
his  finger  up  against  the  wheels  as  above  described,  warned 
him  to  get  away,  that  he  might  get  hurt,  but  that  he  failed 
to  heed  such  warning. 

Upon  the  motion  for  a  new  trial  the  following  affi- 
davits were  filed  in  support  thereof:  that  of  George  "W. 
Funkhouser,  who  swore  that  he  was  one  of  the  parties  who 
assisted  appellee  to  the  office  of  a  physician  immediately 
after  he  was  injured;  that  on  the  way  he  asked  appellee 
how  he  got  his  fingers  hurt,  to  which  appellee  replied  that 
he  had  his  index  finger  on  the  end  of  the  shaft  upon  which 
the  little  cog-wheel  was  fastened;  that  he  was  following 
the  motion  of  the  wheel  with  that  finger,  when  it  slipped 
off  and  his  second  and  third  fingers  were  caught  in  thp 
cog-wheel.  There  was  also  filed  the  affidavit  of  Harry. 
Greeson,  who  testified  that  about  a  week  after  the  accident 
he  met  appellee  and  asked  him  how  he  got  his  fingers 
hurt;  that  appellee  replied  that  he  put  his  fingers  up  to  the 
wheels  to  see  if  there  were  any  cogs  on  them,  and  that  the 
wheels  pulled  them  in.  Also  that  of  Eithel  Horton  who 
swore  that  three  or  four  days  after  the  accident  appellee 
told  affiant  that  he  put  his  hand  up  to  the  engine  and 
aimed  to  take  it  down,  but  failed  to  do  so  in  time  and  got 
it  caught. 

The  affidavit  of  one  of  appellants'  counsel  was  filed  show- 
ing that  the  foregoing  testimony  had  been  discovered  since 
the  trial  and  that  neither  appellants  nor  their  attorneys 
had  been  guilty  of  any  negligence  or  of  laches  in  the  pro- 
curing of  testimony. 

The  testimony  referred  to,  which  is  directly  in  conflict 
with  that  of  appellee,  and  if  true,  tended  to  show  that 
when  injured  he  was  not  in' the  exercise  of  such  care  as  a 
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boy  of  his  age,  capacity,  experience  and  intelligence  would 
have  exercised  under  like  circumstances,  is  so  material  and 
conclusive  that  it  may  probably  lead  to  a  different  result  on 
another  trial.    J.  &  St.  L.  Ry.  Co.  v.  Wilhite,  209  111.  84. 

We  think  the  trial  court  erred  in  refusing  appellants' 
motion  for  a  new  trial  on  account  of  the  newly  discovered 
evidence  referred  to,  and  for  that  reason  the  judgment 
must  be  reversed  and  the  cause  remanded. 

It  is  urged  by  appellants  that  the  court  made  improper  re- 
marks during  the  trial  in  the  presence  of  the  jury,  which 
were  prejudicial  to  them.  A  portion  of  the  statements 
of  the  court  complained  of,  were  improper,  and  possibly 
prejudicial.  We  apprehend  that  the  question  will  not 
again  arise  on  the  second  trial,  and  therefore  dismiss  the 
same  without  further  comment  or  discussion. 

Reversed  and  remanded. 


Illinois  Central  Railroad  Company  v.  Matilda  A.  Downs. 

1.  Rules— when  incompetent  The  admission  of  the  rules  of  a  rail- 
road company,  prescribing  the  duties  and  powers  of  its  servants,  is 
erroneous,  where  it  does  not  appear  that  the  plaintiff  knew  of  the  exist- 
ence of  such  rules  or  relied  or  acted  thereon. 

2.  Medical  examination— refused  to  submit  to,  incompetent  to  be 
shown.  The  refusal  of  the  plaintiff  to  submit  to  a  medical  examination 
is  not  competent  to  be  shown  as  affecting  the  plaintiff's  claim  of  injury. 

3.  Verdict— when  excessive.  A  verdict  of  upwards  of  $4,500,  held, 
in  this  case,  excessive,  even  though  the  injuries  claimed  by  the  plaint- 
iff to  have  been  sustained  were  actually  sustained. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Thomas  M.  Harris.  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1905.  Reversed  and  re- 
manded.   Opinion  filed  October  9,  1905. 

Chakle8  L.  Oapen,  for  appellant;  John  G.  Drennan,  of 
counsel. 

John  E.  Pollock  and  Bkn  L.  Goodheart,  for  appellee. 

Vol.  CXXII 
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Mk.  Presiding  Justice  Putbbbaugh  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  in  case,  by  appellee  against  appellant, 
to  recover  damages  for  injuries  alleged  to  have  "been  sus- 
tained by  her  as  the  result  of  its  negligence.  She  recov- 
ered a  judgment  in  the  Circuit  Court  fbr  $4,518.75,  to  re- 
verse which  the  defendant  appeals.  The  declaration  avers 
that  on  October  13,  1904,  plaintiff,  a  married  woman  aged 
sixty-six  years  and  somewhat  corpulent,  became  a  passenger 
upon  one  of  appellant's  trains  for  the  purpose  of  being  car- 
ried from  Clinton  to  Hey  worth;  that  upon  the  arrival  of  said 
train  at  Hey  worth,  the  servants  of  the  defendant  failed  to 
stop  the  same  a  reasonable  time  for  her  to  alight  safely,  or 
to  notify  her  and  other  passengers  that  the  tropin  was  go- 
ing to  stop;  that  there  was  no  brakeman  or  servant  of  the 
company  at  the  steps  of  the  said  car  to  assist  her  to  alight; 
that  the  depot  platform  at  Hey  worth  was  not  lighted;  that 
while  plaintiff  was  attempting  to  alight  from  the  car,  the 
same  suddenly  started,  whereby  and  by  reason  of  the  neg- 
ligence aforesaid,  she  was  violently  thrown  to  the  platform 
and  severely  injured. 

The  evidence,  which  is  somewhat  in  conflict,  tends  to 
shopr  the  following  facts:  On  the  morning  of  October  13, 
1904,  appellee  and  some  thirteen  other  persons  became  pas- 
sengers upon  one  of  appellant's  trains,  at  the  station  of 
Clinton,  for  the  purpose  of  being  carried  to  Hey  worth  sta- 
tion. Ten  of  said  passengers,  including  appellee,  rode  in 
the  second  coach  of  the  train,  and  four  others  in  the  fourth 
coach.  At  Wapella,  an  intervening  station,  the  train  con- 
ductor met  with  an  accident  which  incapacitated  him,  leav- 
ing the  passenger  coaches  in  charge  of  a  brakeman  only; 
that  as  the  train  approached  Hey  worth  the  brakeman  failed 
to  announce  that  fact  to  appellee  and  other  passengers  in 
the  car,  although  the  usual  whistle  was  blown  at  the  usual 
place  for  that  station.  When  the  train  stopped  at  the  sta- 
tion house  at  Hey  worth,  at  about  one  o'clock,  the  brake- 
man  assisted  the  passengers  in  the  fourth  car  to  alight  and 
then  gave  the  usual  signal  for  starting  the  train.  In  the 
meantime,  and  after  several  passengers  who  were  in  the 
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car  with  appellee,  had  alighted  safely,  and  as  appellee,  who 
was  following,  reaehed  the  second  step  of  the  car,  the 
train,  without  warning,  started  to  move,  and  appellee  was 
thrown  off  the  car  against  her  husband,  who  was  standing 
upon  the  platform  endeavoring  to  assist  her.  Both  appel- 
lee and  her  husband  fell  to  and  upon  the  platform,  causing 
her  injuries. 

We  are  of  opinion  that  if  the  jury  believed  the  foregoing 
facts  to  have  been  established  by  the  greater  weight  of  the 
evidence,  they  were  warranted  in  finding  that  appellee  was 
injured  by  reason  of  the  negligence  of  the  brakeman  in  giv- 
ing the  signal  to  start  the  train  before  ascertaining  whether 
or  not  appellee  and  other  passengers  had  had  a  reasonable 
opportunity  to  alight.  While  the  failure  of  the  brakeman 
to  perform  his  usual  duties  may  have  been  due  to  the  fact 
that  owing  to  the  disability  of  the  conductor,  additional 
work  devolved  upon  him,  appellant  was  not  in  the  least  de- 
gree thereby  relieved  from  responsibility.  It  was  its  duty 
to  use  the  highest  degree  of  care  and  skill  consistent  with . 
the  practical  operation  of  its  railroad  in  providing  its  pas- 
sengers a  safe  passage  from  the  train,  and  it  was  for  the 
jury  to  determine  whether  or  not  under  all  the  surround- 
ing circumstances,  it  failed  to  discharge  such  duty,  as 
charged  in  the  declaration. 

The  trial  court  admitted  in  evidence  the  rules  of  appel- 
lant in  prescribing  the  duties  and  powers  of  its  servants 
and  employees.  This  was  error.  There  was  no  proof  that 
appellee  ever  had  notice  or  knowledge  of  the  existence  of 
such  rules,  or  that  she  relied,  or  acted  upon  them,  or  was 
misled  by  them.  They  were  clearly  inadmissible.  C,  R. 
I.  &  P.  Ey.  Co.  v.  Downey,  96  App.  398;  L.  8.  &  M.  S.  R. 
R.  Co.  v.  Brown,  123  III.  179. 

It  is  strenuously  insisted  that  the  verdict  is  excessive. 
Whether  or  not  such  contention  is  well  founded  is  the  most 
serious  question  presented  for  our  determination.  The  evi- 
dence as  to  whether  the  state  of  health  of  appellee  at  the 
time  of  the  trial  was  as  claimed  by  her,  whether  the  same 
was  permanent,  and  whether  such  condition  was  the  result 
of  her  fall,  is  in  serious  conflict.    It  is  essentially,  almost 
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A.  L.  Adams  r.W.T.  Wallace. 

1.  Replevin— when  demand  not  essential  to  maintenance  of.  Where 
the  possession  of  the  property  sought  to  be  replevied  has  been  wrong- 
fully obtained,  no  demand  is  necessary  to  the  maintenance  of  the  ac- 
tion. 

2.  Fraudulent  conveyance  —  what  essential  to  constitute,  as 
against  third  party.  To  constitute  a  fraudulent  conveyance,  which 
may  be  set  aside  at  the  instance  of  a  third  party,  it  must  appear  that 
both  vendor  and  vendee  participated  in  the  fraud. 

Action  of  replevin.  Appeal  from  the  Circuit  Court  of  Christian 
County;  the  Hon.  Truman  E.  Abies,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1005.  Reversed  and  remanded.  Opinion  filed 
October  9,  1905. 

J.  C.  &  W.  B.  MoBrii>e,  for  appellant. 

Geoboe  T.  Wallace,  for  appellee;  John  E.  Hogan,  of 
counsel,    • 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  in  replevin  originally  brought  before 
a  justice  of  the  peace,  by  appellee  against  appellant,  to 
recover  possession  of  one  "Kimball"  organ,  stool  and  in- 
structor. The  case  was  appealed  to  the  Circuit  Court, 
where  a  trial  resulted  in  a  verdict  and  judgment  that  the 
plaintiff  was  entitled  to  the  possession  of  the  property. 
The  defendant  thereupon  prayed  and  was  allowed  an  ap- 
peal to  this  court. 

The  material  facts  appearing  in  evidence,  so  far  as  we 
deem  it  necessary  to  state  them,  are  briefly  as  follows : 
Appellee,  a  merchant  in  Assumption,  on  July  17,  1903, 
sold  to  one  Richards  the  organ  in  question.  In  consider- 
ation of  such  transfer  Richards  executed  to  appellee  four 
notes,  one  for  $10  and  three  for  $2u  each.  Said  notes  con- 
tained the  following  recital :  "The  title  and  right  of  im- 
mediate possession  to  a  'Kimball*  organ,  style  oak,  num- 
ber   ,  this  day  delivered,  for  which  this  note  was 

given,  shall  remain  absolutely  in  W.  T.  Wallace,  until  this 
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note  is  fully  paid."  On  June  1, 1903,  Richards  gave  to  one 
Radford  a  chattel  mortgage  to  secure  an  indebtedness  of 
$303.70,  due  December  25,  1903.  On  August  26th,  Rad- 
ford insisted  upon  additional  security,  whereupon  Richards 
gave  to  Radford  a  bill  of  sale  for  the  organ  in  question, 
together  with  considerable  other  property,  including  a 
binder  and  wagon,  purchased  by  him  from  one  Walker. 
There  is  evidence  tending  to  show  that  the  sale  was  not 
absolute,  but  as  security  only  for  certain  indebtedness  of 
Richards  to  Radford,  and  that  at  the  time  of  the  execution 
of  the  bill  of  sale,  Richards  stated  to  Radford  that  the  or- 
gan, binder  and  wagon  had  not  been  paid  for,  and  that  he 
insisted  that  this  property  should  be  left  at  his  residence. 
Appellant,  who  is  Radford's  son-in-law,  claims  to  have  pur- 
chased the  organ  from  Radford  on  the  same  day  for  $40  in 
cash.  After  the  alleged  purchase  Radford  and  appellant 
went  to  the  home  of  Richards  in  his  absence,  and  took  the 
organ  away.  Appellee,  upon  learning  of  the  facts,  sued 
out  a  writ  of  replevin  for  the  organ,  and  in  company  with 
the  constable,  went  to  the  residence  of  appellant  and  after 
considerable  difficulty  gained  ingress  to  the  house  and  took 
possession  of  the  organ. 

During  the  trial  appellee  offered  and  the  court  admitted 
in  evidence  an  indorsement  on  the  back  of  the  bill  of  sale  . 
made  by  Radford,  after  the  commencement  of  the  suit, 
which  recited  that  the  property  named  therein  was,  for  a 
valuable  consideration,  sold  and  reconveyed  to  Richards, 
and  that  Radford  thereby  released  all  title  which  he  may 
have  acquired  by  reason  of  such  bill  of  sale.  At  the  close 
of  plaintiff's  evidence,  appellant  requested  the  court  to  di- 
rect a  verdict  in  his  favor,  and  at  the  close  of  all  the  evi- 
dence renewed  such  motion.  Both  motions  were  overruled. 
Appellant  first  contends  that  no  recovery  could  be  had 
in  this  suit  for  the  reason  that  appellee  failed  to  make  a 
demand  for  the  property  before  bringing  suit.  Whether  a 
demand  was  necessary  depended  upon  whether  or  not  ap- 
pellant acquired  possession  of  the  property  fraudulently. 
If  such  possession  was  obtained  by  him  lawfully,  the  de- 
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mand  was  necessary;  otherwise  not.  Where  the  possession 
of  goods  has  been  wrongfully  obtained,  or  where  a  vendee 
purchases  goods  with  knowledge  that  his  vendor  has  ob- 
tained them  by  fraudulent  means,  no  demand  is  necessary, 
upon  a  replevin  of  the  goods  by  the  rightful  owner.  But- 
ters v.  Haughwout,  42  111.  18;  Far  well  v.  Hanchett,  120 
III.  573.  This  was  a  question  of  fact  which  it  will  not  be 
necessary  for  us  to  determine,  as  the  judgment  must  be  re- 
versed for  errors  hereinafter  indicated. 

It  is  next  contended  that  inasmuch  as  neither  of  the  notes 
had  become  due  at  the  time  of  the  commencement  of  the 
suit,  appellee  was  not  entitled  to  possession  of  the  property; 
that  according  to  the  contract  notes,  appellee  had  no  right 
to  possession  of  the  organ,  even  as  against  Richards,  except 
upon  default  in  payment  of  the  notes  at  maturity.  The 
notes  expressly  provide  that  the  title  and  right  of  imme- 
diate possession  to  the  organ  should  remain  absolutely  in 
Wallace  until  the  note  was  fully  paid.  It  is  insisted  that 
this  provision  is  qualified  by  and  inconsistent  with  the  fur- 
ther condition  following  the  same,  to  the  effect  that  in  case 
the  notes  were  not  fully  paid  at  maturity,  Wallace  might 
retain  possession  of  such  payments  as  had  been  made  as 
liquidated  damages  for  the  use  and  retention  of  the  organ 
up  to  that  time,  and  also  take  possession  of  the  organ. 
We  cannot  see  that  this  provision  qualifies,  or  is  inconsist- 
ent with,  the  first,  which  is  complete  in  itself.  We  think 
the  terms  of  the  notes  majr  be  fairly  and  reasonably  con- 
strued as  giving  Wallace,  as  against  Richards,  the  right  to 
take  possession  of  the  organ  before  or  after  the  maturity 
of  the  notes,  as  at  his  option;  and  in  case  he  did  so  after 
the  maturity  of  the  notes,  to  take  possession  of  the  organ 
and  to  retain  any  payments  made  thereon  as  compensation 
for  the  use  and  retention  of  the  organ  during  the  time 
Richards  had  possession  thereof. 

The  evidence  does  not  warrant  the  conclusion  that  the 
organ  was  purchased  by  Richards,  or  transferred  by  him 
to  Radford,  with  the  intention  of  defrauding  appellee.  It 
tends  to  show,  on  the  contrary,  that  the  bill  of  sale  by  him 
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to  Radford  was  made  to  prevent  a  possible  foreclosure  of 
a  prior  chattel  mortgage  held  by  Radford  upon  other  prop- 
erty. 

Richards  testifies  that  at  the  time  he  made  the  bill  of 
sale  to  Radford',  he  told  him  that  the  organ  in  question, 
and  the  binder  and  wagon  bought  of  Walker,  had  not  been 
paid  for,  and  that  it  was  the  understanding  between  him 
and  Radford  that  the  property  was  to  be  left  at  his,  Rich- 
ards', home,  in  care  of  his  stepdaughter.  The  mere  fact 
that  the  property  had  not  been  paid  for  did  not,  of  itself, 
render  Radford  a  party  to  a  fraudulent  transaction.  While 
Richards  had  no  right  to  dispose  of  property,  the  title  to 
which  he  had  agreed  should  remain  in  the  vendor  until 
fully  paid  for,  there  is  no  proof  tending  to  show  directly 
that  Radford  had  knowledge  of  such  cbnditional  sale. 
Neither  does  the  mere  fact  that  Radford  immediately  sold 
the  property  to  his  son-in-law,  appellant,  and  that  they 
forthwith  took  possession  of  it  in  the  absence  of  Richards, 
show  fraud.  These  facts,  however,  when  considered  in 
connection  with  various  other  facts  and  circumstances  ap- 
pearing in  evidence,  and  which  we  shall  not  attempt  to 
detail,  we  think  warranted  the  court  in  submitting  to  the 
jury  the  question  whether  the  sales  by  Richards  to  Rad- 
ford, and  by  him  to  appellant,  were  not  made  pursuant  to 
a  design  to  defraud  appellant.  As  the  cause  must  be  sub- 
mitted to  another  jury,  we  shall  not  express  any  opinion 
as  to  the  weight  of  the  evidence  upon  the  question. 

In  view  of  the  conflict  in  the  evidence,  it  was  important 
that  the  jury  should  have  been  accurately  instructed  as  to 
the  law  applicable  to  the  facts  disclosed  by  the  evidence. 
The  second  instruction  given  at  the  request  of  appellee 
was,  in  effect,  that  if  Radford,  with  notice  of  appellee's 
rights,  transferred  the  property  to  Adams  for  the  purpose 
of  defrauding  appellee,  then  such  transfer  was  void  and  the 
jury  should  find  for  the  plaintiff.  This  is  not  the  law.  A 
fraud  which  will  vitiate  a  transaction  and  the  sale  of  prop- 
erty, must  be  participated  in  by  both  the  vendor  and  the 
vendee.     Walsh  v.  O'Neill,  192  111.  205.    The  instruction 
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was  misleading  and  particularly  harmful  to  appellant,  in 
that  it  directly  authorized  a  verdict  predicated  upon  the 
fraud  of  Radford  alone,  without  regard  to  the  bona  or  mala 
fide*  of  appellant  in  the  transaction.  Notwithstanding 
other  instructions  in  the  series  embodied  the  correct  rule 
of  law,  we  are  not  satisfied  that  the  error  was  cured 
thereby,  as  it  is  impossible  to  determine  which  instructions 
the  jury  followed. 

Appellee's  first  instruction  is  faulty  in  that  it  assumes 
that  Adams  took  possession  from  Richards.  Whether  he 
obtained  possession  from  Richards  or  from  Radford  was  a 
controverted  question  of  fact.  It  also  tells  the  jury  in 
effect,  that  the  mere  fact  that  appellant  knew  when  he  pur- 
chased it  that  the  organ  was  in  possession  of  Richards,  was 
sufficient  to  put  him  upon  inquiry  as  to  the  rights  of  Wal- 
lace therein.  While  in  a  proceeding  by  Richards,  who  is 
not  a  party  to  this  suit  and  makes  no  claim  of  title  to  the 
organ,  the  mere  fact  that  the  actual  possession  was  in  him 
at  the  time  of  the  purchase  by  appellant,  would  have  been 
presumptive  of  the  ownership  of  Richards  and  sufficient  to 
put  appellant  upon  inquiry  as  to  the  title  of  Radford  as 
against  Richards,  such  fact  cannot  be  said,  as  a  matter  of 
law,  to  be  sufficient  to  put  him  upon  inquirjr  as  to  the 
rights  of  others.  Other  instructions  given  for  appellee  are 
subject  to  criticism  as  being  inaccurate  and  misleading,  a 
discussion  of  which  in  detail  would  unduly  extend  this 
opinion.. 

.  Furthermore,  no  evidence  was  offered  upon  the  trial 
tending  to  prove  chat  the  stool  and  instructor  involved  in 
the  suit  was  ever  owned  by  appellee,  or  that  he  was  en- 
titled to  the  possession  of  the  same.  The  court,  therefore, 
should  have  directed  the  jury,  as  requested,  to  return  a  ver- 
dict for  the  defendant  as  to  those  articles.  Appellee  could 
recover  the  same  only  upon  the  strength  of  his  own  title 
thereto,  and  in  the  absence  of  proof  the  judgment  was  to 
that  extent  unwarranted. 

For  the  errors  indicated,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

lieversed  and  remanded. 
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Fanny  F.  Stuckey  t.  L.  E.  Stuckey,  et  al. 

1.  Multifariousness— when  bill  of  complaint  is.  A  bill  of  com- 
plaint is  multifarious  which  seeks  to  enforce  a  contract  for  alimony, 
and  likewise,  pursuant  to  such  contract,  undertakes  to  obtain  a  settle- 
ment of  her  husband's  interest  in  a  partnership  existing  with  a  third 
party. 

Bill  for  specific  performance.  Error  to  the  Circuit  Court  of  Macon 
County;  the  Hon.  William  C.  Johns,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1905.    Affirmed.    Opinion  filed  October  9,  1905. 

Lb  Forgke  &  Vail,  for  plaintiff  in  error. 

I.  A.  Buckingham  and  Heed  &  Keed,  for  defendants  in 
error. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court. 

This  is  a  proceeding  in  chancery  by  Fanny  F.  Stuckey, 
against  her  husband,  L.  £.  Stuckey,  one  of  the  defendants 
in  error,  by  which  it  is  sought  to  enforce  a  certain  contract 
in  writing  entered  into  between  them  on  January  1,  1904. 
A  demurrer  was  sustained  to  the  bill  and  a  decree  entered 
dismissing  the  same  for  want  of  equity.  To  reverse  such 
decree  the  complainant  prosecutes  this  writ  of  error. . 

The  bill  charges  in  substance  that  plaintiff  in  error 
applied  in  the  Circuit  Court  of  Piatt  County  in  1903  for  a 
divorce  from  her  husband,  one  of  the  defendants;  that  on 
January  1,  1904,  said  suit  being  then  undetermined,  she  and 
her  husband  entered  into  a  written  agreement  for  the  pur- 
pose of  determining  their  property  rights  and  the  question 
of  her  alimony;  that  such  agreement,  after  reciting  the  pur- 
pose for  which  it  was  made,  provided  that  the  husband 
should  convert  into  cash  his  interest  in  a  certain  partnership 
business  he  was  then  engaged  in  with  one  Daniel  Weddle, 
one  of  the  defendants;  that  said  Weddle  should  sell  their 
homestead  for  not  less  than  $1,200,  and  one-half  of  the  pro- 
ceeds of  such  sale  of  the  realty  together  with  one-half  of 
the  husband's  share  of  said  partnership  business,  after  a  set. 


556  Appellate  Courts  of  Illinois. 

Vol.  122.]  Stuckey  v.  Stuckey. 

tlement  of  the  same  between  the  partners,  should  be  paid 
by  the  said  Weddle  to  the  wife  and  be  received  by  her  in 
full  of  all  claims  for  alimony  or  separate  support  from  her 
husband.  That  said  agreement  was  entered  into  in  good 
faith  by  the  wife  and  for  the  sole  purpose  of  the  settlement 
of  their  property  rights  and  not  in  contemplation  of  any 
mutual  separation  nor  in  collusion  to  aid  her  in  obtaining 
a  divorce;  that  she  trusted  the  defendant  "Weddle,  and  be- 
lieved him  fair  and  impartial;  that  after  the  making  of  said 
agreement  the  husband  and  said  Weddle  conspired  together 
to  defraud  the  wife,  and  said  Weddle  made  a  pretended  sale 
of  the  homestead  to  one  John  A.  Malone  for  $1,200,  repre- 
senting to  the  wife  the  property  was  worth  no  more,  while, 
in  reality,  it  was  then,  at  a  fair  market  valuation,  worth 
$2,000;  that  believing  such  representations  the  wife  signed 
a  deed  with  her  husband  conveying  the  homestead  to  John 
A.  Malone  and  received  $600  for  her  share  of  the  same;  that 
in  reality  said  Malone  holds  said  property  in  trust  for 
Stuckey,  and  the  $600  received  by  the  wife  was  advanced 
by  said  Stuckey;  that  there  has  never  been  any  settlement 
of  said  partnership  business  though  the  husband  has  appar- . 
ently  severed  his  connection  with  the  same,  and  that  no 
money  derived  from  such  business  has  been  paid  to  the  wife 
as  provided  in  said  contract. 

The  prayer  of  the  bill  is  that  an  accounting  be  taken  and 
Stuckey  compelled  to  pay  complainant  her  share  of  the 
value  of  the  homestead  and  of  such  partnership  business  as 
provided  in  said  contract. 

The  bill  in  this  case  is  clearly  multifarious.  It  seeks  to 
litigate  the  question  of  alimony  between  the  plaintiff  in 
error  and  her  husband,  one  of  the  defendants  in  error, 
and  to  compel  Weddle  to  settle  the  partnership  existing 
between  him  and  her  said  husband.  The  alimony  is  a 
matter  wholly  between  the  plaintiff  in  error  and  her  hus- 
band, and  the  partnership  is  a  matter  wholly  between  her 
said  husband  and  Weddle.  Neither  Weddle  nor  Malone 
are  parties  to  the  agreement  and  are  not  bound  by  its 
terms.  Upon  this  ground  alone,  the  court  might  have 
properly  sustained  a  demurrer  to  the  bill* 
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"We  are  farther  of  opinion  that  the  contract  sought  by 
the  bill  to  be  enforced,  was  void  as  contrary  to  public  policy, 
and  that  for  that  reason  also,  the  demurrer  was  properly 
sustained.  Although  after  a  decree  of  divorce  has  been 
granted  upon  a  bill  therefor  filed  in  good  faith  and  without 
collusion,  an  agreement  between  the  parties  as  to  the  amount 
and  terms  of  alimony  will  be  recognized  and  enforced  by 
courts  (Storey  v.  Storey,  125  111.  608),  it  is  otherwise  when 
such  agreement  is  made  prior  to,  and  independent  of  the 
sanction  of  a  decree  for  divorce,  but  based  upon  a  decree 
thereafter  to  be  obtained.  While  it  is  not  so  expressly 
stated  in  words,  it  may,  we  think,  be  reasonably  inferred 
that  the  object  of  the  present  contract  and  the  result  sought 
to  be  accomplished  thereby,  tended  to  stimulate  and  facil- 
itate the  divorce  for  which  proceedings  were  then  pending. 
Such  contracts  are  manifestly  void  and  incapable  of  enforce- 
ment. 2  Bish.  Mar.  &.  Div.,  sec.  701.  It  appears  from  the 
averments  of  the  bill  and  recitals  of  the  contract,  that  at 
the  time  the  contract  was  entered  into,  Stuckey  and  his  wife 
had  been  married  and  living  together  for  about  seven  years, 
and  that  disputes  had  arisen  between  them  resulting  in  di- 
vorce proceedings  which  were  then  pending.  It  may  be 
fairly  assumed,  from  the  facts  and  circumstances  surround- 
ing the  parties  at  the  time,  that  whether  or  not  a  defense 
would  be  made  to  the  divorce  suit  was  contingent  upon 
the  consummation  of  satisfactory  arrangements  between 
the  parties  as  to  alimony,  and  that  the  contract  in  question 
was  the  culmination  of  negotiations  to  that  end.  It  is 
therein  recited  that  performance  of  the  same  by  Stuckey 
should  be  received  by  his  wife  "in  full  of  all  claims  for  ali- 
mony or  separate  support,"  and  that  Stuckey  should  be 
"forever  discharged  from  all  obligation  toward  his  said 
wife  imposed  by  the  law  and  the  marriage  relation."  This 
agreement  is  practically  a  divorce  a  vinculo,  by  agreement 
of  the  parties,  needing  only  the  sanction  of  a  court  to 
legalize  the  same.  The  implied  agreement  that  may  be 
fairly  gathered  from  the  language  used,  is  that  the  con- 
sideration for  the  contract  was  that  no  defense  was  to  be 
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interposed  in  the  divorce  proceedings.    This  is  so  mani- 
fest as  not  to  require  farther  discussion. 

The  case  at  bar  is  similar  in  principle  to  that  of  Hamil- 
ton v.  Hamilton,  89  III.  349,  which  involved  the  validity  of 
a  contract  between  husband  and  wife,  pending  a  suit  by 
the  latter  for  divorce,  by  which  the  husband  agreed  to 
convey  certain  real  estate  to  the  wife  and  pay  her  $500, 
she  agreeing  to  unite  with  him  in  conveying  his  remaining 
real  estate  to  a  third  person,  free  of  her  right  of  dower  and 
homestead.  The  court  held  that  while  in  the  contract 
there  was  no  express  agreement  that  the  husband  would 
not  resist  the  application  for  divorce,  or  that  he  would  con- 
sent to  a  divorce,  to  permit  such  a  contract  as  the  one 
there  under  consideration  to  be  enforced,  would  open  a 
door  for  the  attainment  of  divorces  by  collusion,  and  that 
upon  that  ground  the  contract  was,  in  its  essence  and 
character,  against  public  policy  and  invalid. 

The  procurement  of  divorces  in  this  State  by  default 
through  collusion  of  the  parties,  and  imposition  upon  the 
courts,  has  of  recent  years  become  so  general  as  to  threaten 
the  stability  and  sacred n ess  of  the  marriage  relation,  thus 
weakening  one  of  the  most  valuable  institutions  of  human 
welfare  and  society.  To  permit  the  marriage  relation  to 
become  merely  a  thing  of  bargain  and  sale  should  not  be 
tolerated  by  either  judicial  or  legislative  bodies. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Chicago  &  Alton  Railway  Company  v.  Sarah  A.  Seevers, 
Administratrix. 

1.  Habits  op  care— when  proof  of,  competent  The  habite  of  care 
exercised  by  the  intestate  are  competent  to  be  shown  whore  there 
was  no  eye-witness  to  the  accident. 

2.  Peremptory  instruction— how  motion  for,  to  be  covsidered. 
Upon  a  motion  for  a  peremptory  instruction  the  court  must  consider 
the  evidence  most  favorable  to  the  plaintiff  as  true  and  ignore  all  op- 
posing testimony. 
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8.  Special  interrogatory—  when  improperly  submitted  to  jury. 
A  special  interrogatory  is  improperly  submitted  to  the  jury  where  the 
answer  thereto  could  not  control  the  general  verdict 

4.  Assumed  risk— limit  of  application  of  doctrine  of.  The  rule 
that  the  servant  assumes  the  ordinary  risks  incident  to  the  business, 
presupposes  that  the  master  has  performed  the  duties  of  caution,  care 
and  vigilance  which  the  law  oasts  upon  him;  it  is  those  risks  alone 
which  cannot  be  obviated  by  the  adoption  of  reasonable  measures  of 
precaution  by  the  master,  that  the  servant  assumes. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act  Appeal 
from  the  Circuit  Court  of  Greene  County;  the  Hon.  Owen  P.  Thomp- 
son, Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1905. 
Affirmed.    Opinion  filed  October  9,  1905. 

Rainey  &  Jones,  for  appellant;  Winston,  Payne  & 
Strawn,  of  counsel. 

D.  J.  Sullivan,  for  appellee. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court. 

This  is  an  action  in  case  brought  against  appellant  by  ap- 
pellee as  administratrix  of  the  estate  of  James  H.  Seevers, 
deceased.  The  case  was  tried  by  a  jury  and  a  verdict  ren- 
dered finding  the  issues  for  the  plaintiff  and  assessing  her 
damages  at  $2,500.  This  appeal  is  prosecuted  to  reverse 
the  judgment  rendered  upon  said  verdict.  The  jury  also 
answered  a  number  of  special  interrogatories  submitted  in 
behalf  of  appellant.  At  the  close  of  plaintiff's  evidence, 
and  at  the  conclusion  of  all  the  evidence,  appellant  moved 
the  court  to  exclude  the  evidence  and  direct  a  verdict  in 
its  favor,  which  motions  were  overruled.  A  motion  for 
the  entry  of  a  verdict  for  appellant,  non  obstante  veredicto, 
was  also  interposed  and  overruled. 

The  amended  declaration  avers,  in  substance,  that  appel- 
lant was,  on  September  28,  1903,  operating  its  railroad; 
that  on  said  day  plaintiff's  intestate  was  employed  by  it 
thereon,  as  a  brakeman;  that  it  was  the  duty  of  the  de- 
fendant to  use  reasonable  care  to  see  that  the  road-bed 
over  whioh  deceased  was  required  to  work  was  in  a  reason- 
ably safe  condition,  but  that  the  defendant,  not  regarding 
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its  duty  in  that  behalf,  negligently  permitted  a  frog  near 
one  of  its  switches  in  Granite  City  to  remain  unblocked 
and  in  an  unsafe  condition;  that  such  defective  and  unsafe 
condition  was  unknown  to  the  deceased  and  was  not  dis- 
coverable by  him  by  the  use  of  ordinary  care;  that  while 
the  deceased  was  exercising  due  care  and  caution  for  his 
own  safety  and  was  attempting  to  make  a  coupling  be- 
tween two  cars  of  said  train,  his  foot  became  caught  in  the 
defective  frog  because  of  its  defective  condition,  and  he 
was  run  over  by  the  wheels  of  the  train  and  instantly 
killed. 

The  leading  facts  involved  in  the  case  are  as  follows :  At 
the  time  of  the  accident  James  H.  Seevers,  appellee's  in- 
testate, was  employed  by  appellant  as  a  brakeraan  upon  its 
local  freight  train  running  between  Jacksonville  and  Ven- 
ice. He  had  been  so  employed  for  about  two  years  prior 
to  the  date  of  his  death.  About  12:30  o'clock  in  the  morn- 
ing of  that  day,  said  train  reached  Granite  City,  where  the 
deceased,  proceeded  to  assist  the  remainder  of  the  crew  in 
setting  off  certain  cars  from  the  train  and  in  picking  up 
others  from  a  side-track.  The  cars  that  were  to  be  set  out 
were  mixed  with  the  others  in  the  train,  and,  in  order  to 
get  to  theih,  it  was  necessary  to  shove  a  cut  of  cars  that 
were  behind  those  to  be  set  out,  up  the  main  track  and  cut 
them  off,  so  that  the  cars  to  be  set  out  could  be  pushed 
upon  the  side-track.  At  the  point  where  the  side-track 
united  with  the  main  track  there  was  a  spring-frog  by 
which  a  train  was  enabled  to  pass  from  the  siding  onto  the 
main  track  without  the  necessity  of  having  some  one  to 
throw  the  switch.  The  frogVas  so  constructed  that  as 
soon  as  a  train  passed  over  the  frog,  the  spring  adjusted 
the  rails  for  the  main  track,  but  when  a  train  passed  from 
the  side  to  the  main  track  the  spring  did  not  operate.  The 
track  and  the  guard  rail  ran  almost  parallel  with  each 
other  and  about  two  or  two  and  a  half  inches  apart,  for  a 
distance  of  about  one  or  one  and  a  half  feet  south  of  the 
spring  in  the  frog,  at  which  point  the  rails  began  to  diverge. 

To  prevent  switchmen  and  brakomen  from  getting  their 
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feet  caught  in  the  space  between  the  rails  of  this  and  other 
frogs,  the  appellant  had  in  use,  at  the  time  of  the  injury, 
a  system  of  blocking  by  which  a  block  or  blocks  were  put 
in  at  the  point  where  the  rails  began  to  diverge,  so  that  an 
employee  could  not  get  his  foot  into  the  hollow  below  the 
ball  of  the  rails.  The  frog  in  question  had  been  blocked 
with  what  is  known  as  the  Hartford  blocking,  which  con- 
sists of  two  small  blocks  of  wood,  one  fastened  in  the  hol- 
low of  each  rail  at  the  point  of  divergence.  At  the  time 
of  the  injury  one  of  these  blocks  was  out,  and  the  appear- 
ance of  the  frog  indicated  that  it  had  been  out  for  a  long 
time.  Several  of  the  witnesses  described  the  remaining 
block  as  being  old  and  chewed  or  frazzled  up  as  though  the 
wheels  of  trains  had  passed  over  it  for  sometime.  As  the 
cars  were  being  pushed  north  upon  the  main  track,  it  be- 
came the  duty  of  the  deceased  to  uncouple  the  cars  to  be 
left  upon  that  track,  by  means  of  a  "  Janney "  coupler, 
which,  if  in  proper  repair,  could  be  operated  by  a  lever 
near  the  outside  of  the  car.  The  last  seen  of  appellee's  in- 
testate alive  was  at  the  point  whsre  the  cars  should  have 
been  uncoupled.  He  had  stepped  between  the  outer  edges 
of  the  cars  for  the  purpose  of  uncoupling  this  cut  of  cars 
from  the  train.  Almost  immediately  thereafter  a  fellow- 
brakeman,  who  was  standing  about  a  car  length  away, 
heard  the  breaking  of  his  lantern  and  noticed  the  light  go 
out.  Upon  investigation  he  found  the  mutilated  body  of 
the  deceased,  with  his  foot  still  fast  in  the  frog. 

There  is  no  direct  evidence  as  to  how  deceased  was  at- 
tempting  to  uncouple  the  cars  when  he  got  his  foot  into 
the  frog,  but  immediately  after  the  accident  it  was  discov- 
ered that  the  car  he  was  cutting,  off  was  one  that  had  just 
been  picked  up  from  the  side-track,  and  that  the  coupler 
thereon,  although  apparently  in  good  repair,  was  defective 
in  that  the  pin  could  not  be  lifted  by  means  of  the  lever 
from  the  outside,  the  chain  attached  to  the  pin  being  too 
long.  It  was  shown  that  deceased  first  attempted  to  un- 
couple the  cars  by  means  of  the  lever  and  failed.  No  one 
witnessed  the  accident,  but  it  may  be  fairly  inferred  that 
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he  then  stepped  in  between  the  cars  and  either  attempted 
to  pull  the  pin  with  his  hand  or  that  he  stepped  upon  the 
brake-beam  in  order  to  reach  the  pin,  and  slipped  off.  How- 
ever that  may  be,  his  foot  entered  the  unblocked  frog,  and 
before  he  could  extricate  himself  the  wheels  of  the  car  fol- 
lowing hira  pressed  his  foot  along  into  the  frog  until  it 
reached  the  spring  in  the  frog  where  the  foot  could  not 
pass.  The  wheels  then  passed  up  the  leg  and  lengthwise 
over  the  body,  killing  him  instantly. 

A  time  card  adopted  over  three  years  prior  to  the  ac- 
cident was  introduced  in  evidence.  Among  other  rules 
printed  upon  the  back  thereof,  was  one  known  as  No.  72, 
which  prohibited  employees  going  between  cars  for  the 
purpose  of  uncoupling  them,  and  charging  all  train  men 
with  the  duty  of  inspecting  frogs,  guard-rails  and  switches 
before  they  attempted  to  ste.p  upon  or  near  them,  and  if 
the  same  were  not  properly  blocked  to  avoid  and  report 
them.  It  further  provided  that  "All  employees  are  en- 
joined, before  coupling  cars  or  engines,  to  examine  so  as 
to  know  the  kind  and  condition  of  the  draw-head,  draw* 
bar,  link  and  coupling  apparatus,  and  are  prohibited  from 
placing  in  the  trains  any  car  with  a  defective  coupling, 
until  they  have  first  reported  its  defective  condition  to  the 
yard  master  or  conductor.  Sufficient  time  is  allowed  and 
may  be  taken  by  employees  in  all  cases  to  make  the  ex- 
amination required." 

It  is  first  contended  by  appellant  that  there  is  an  entire 
absence  of  proof  of  the  material  allegation  of  the  declara- 
tion that  the  deceased  was,  at  the  time  of  receiving  his  in- 
jury, in  the  exercise  of  due  care,  and  for  that  reason  the 
trial  court  erred  in  refusing  to  instruct  the  jury  to  find  for 
the  defendant.  Such  contention  is  without  force.  A  num- 
ber of  witnesses  testified  to  the  fact  that  the  deceased  was 
careful  and  prudent  in  the  performance  of  his  duties  as  a 
brakeman  and  was  a  careful  person  generally.  As  no  one 
witnessed  the  accident,  direct  evidence  was  not  essential,and 
tbis  evidence  was  competent  (I.  C.  R.  R.  Co.  v.  No  wicki,  148 
111.  32),  and  was  clearly  sufficient,  in  the  first  instance,  to 
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establish  due  care.  If,  as  appellant  insists,  the  evidence 
shows  that  he  was  injured  because  of  a  violation  of  rule  72, 
it  would  merely  tend  to  create  a  conflict  in  the  evidence 
upon  the  question.  Upon  a  motion  of  this  character  all 
that  the  evidence  tends  to  prove  and  all  just  inferences  that 
may  be  drawn  from  it  in  appellee's  favor,  must  be  conceded 
to  her.  The  evidence  most  favorable  to  her  must  be  taken 
as  true,  and  all  opposing  testimony  ignored.  McGregor  v. 
Reid,  178  111.  471;  Martin  v.  C.  &  N.  W.  Ey.  Co.,  194  111.  148. 
The  trial  court  did  not  err  in  overruling  said  motions. 

Neither  can  it  be  truly  said  that  the  finding  of  the  jury 
that  the  deceased  was  in  the  exercise  of  due  care,  was  man- 
ifestly contrary  to  the  evidence.  Upon  the  questions  as  to 
whether  or  not  rule  72  was  in  force  at  the  time  of  the 
accident;  whether  or  not  the  deceased  violated  the  same; 
whether  or  not  such  rule  had  been  so  habitually  violated, 
to  the  knowledge  of  appellant,  as  that  it  might  be  consid- 
ered as  waived  or  abandoned,  and,  finally,  whether  or  not 
there  was  a  disobedience  of  the  same,  there  was  ample  evi- 
dence to  require  their  submission  to  the  jury  for  determina- 
tion. The  evidence  tends  to  show  that  said  rule  was  more 
honored  in  its  breach  than  in  its  observance.  We  are  of 
opinion  that  the  finding  of  the  jury  upon  the  question  of 
due  care  was  fairly  supported  by  the  evidence. 

By  special  findings  numbers  6  and  7,  the  jury  found  that 
the  deceased  and  the  other  members  of  the  train  crew  were 
fellow-servants,  and  by  special  finding  number  S,  further 
found  that  the  train  crew  had  put  the  car  with  the  defec- 
tive coupling  in  the  train,  in  violation  of  a  "  well-known" 
rule  of  the  company.  Appellant  insists  that  such  violation 
of  the  rule  by  the  fellow-servants  of  the  deceased,  was  the 
proximate  cause  of  his  death,  and  that  a  judgment  in  its 
favor  should  have  been  entered  upon  the  finding  referred 
to,  notwithstanding  the  general  verdict.  In  answer  to 
such  contention  it  may  be  said,  first,  that  special  finding 
number  8  was  improperly  submitted  to  the  jury,  and  con- 
sequently the  answer  thereto  could  not  control  the  general 
verdict.    It  did  not  relate  to  or  involve  the  ultimate  fact, 


564  Appellate  Coubts  of  Illikok. 

Vol.  122.]  C.  &  A.  Ry.  Co.  ▼.  Seevers. 

but  one  which  was  merely  evidentiary.  Furthermore,  the 
duty  imposed  by  law  upon  appellant  to  provide  a  reason- 
ably safe  place  for  the  deceased  to  work,  included  the  duty 
to  inspect  the  cars  going  to  make  up  the  train,  which  duty 
was  personal  and  could  not  be  delegated  so  as  to  relieve  it 
from  responsibility.  Eogers  v.  0.,  C,  C.  &  St.  L.  Ry.  Co., 
211  111.  132.  If,  therefore,  it  be  conceded  that  the  proxi- 
mate cause  of  the  accident  was  the  negligence  of  a  fellow- 
servant  of  deceased  in  placing  the  defective  car  in  the  train, 
without  first  notifying  the  conductor,  it  does  not  follow 
that  appellant  would  be  free  from  liability  under  the  fel- 
low-servant rule. 

We  are  of  opinion,  however,  that  the  jury  was  amply 
justified  in  finding  that  the  accident  would  not  have  oc- 
curred but  for  appellant's  negligence  in  maintaining  the 
defective  blocking,  and  that  such  negligence  was  the  proxi- 
mate cause  of  Seevers'  death.  The  fact,  therefore,  that  the 
negligence  of  a  fellow-servant  in  placing  the  defective  car 
contributed  to  the  result,  would  not  relieve  appellant  from 
liability.  We  find  no  error  in  the  action  of  the  trial  court 
in  refusing  to  submit  to  the  jury  the  special  interrogatories 
presented  by  appellant  and  refused.  They  all  related  to 
evidentiary  and  not  ultimate  facts.  The  same  may  be  said 
as  to  many  of  them  which  were  submitted. 

It  is  finally  urged  that  a  new  trial  should  have  been 
granted,  for  the  reaspn  that  the  jury  was  unwarranted  in 
finding  that  the  blocking  was  defective,  or  that  if  defective 
it  had  been  in  that  condition  for  such  length  of  time  that 
appellant  can  be  held  to  have  had  notice  thereof;  and 
further,  that  the  death  of  Seevers  resulted  from  one  of  the 
ordinarj7  risks  of  his  employment.  By  attempting  to  keep 
all  frogs  blocked,  appellant  recognized  the  danger  to  em- 
ployees in  leaving  them  unblocked.  Having  adopted  the 
blocking  system,  it  thereby  held  out  to  its  employees  that  all 
frogs  were  properly  blocked,  and  it  was  therefore  bound  to 
keep  such  blocking  in  a  reasonably  safe  condition.  Labatt 
on  Master  and  Servant,  1S1.  There  was  evidence  tending 
to  show  the  absence  of  one  of  the  blocks  from  the  frogs 
for  several  weeks  prior  to  the  accident,  and  that  the  other 
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was  old,  loose  and  frazzled,  and  not  sufficient  to  answer  its 
purpose.  The  record  shows  that  appellant's  section  fore- 
man, whose  duty  it  was  to  see  that  the  frog  was  kept  in 
safe  condition,  although  present  at  the  trial,  was  not  called 
as  a  witness.  The  testimony  of  the  other  witnesses  upon 
the  question  was  in  conflict.  We  cannot  say  that  the  jury 
was  unwarranted  in  Ending  not  only  that  the  blocking  was 
defective,  but  that  it  had  been  so  for  such  length  of  time 
that  by  the  exercise  of  ordinary  care  appellant  would  have 
known  it. 

If,  as  the  jury  found,  appellant  was  guilty  of  negligence 
in  failing  to  keep  the  frog  properly  blocked,  it  is  manifest 
that  the  deceased  did  not  assume  the  risk  of  injury  there- 
from. He  had  neither  actual  nor  constructive  notice  of 
the  fact.  The  rule  that  the  servant  assumes  the  ordinary 
risks  incident  to  the  business,  presupposes  that  the  master 
has  performed  the  duties  of  caution,  care  and  vigilance 
which  the  law  casts  upon  him.  It  is  those  risks  alone 
which  cannot  be  obviated  by  the  adoption  of  reasonable 
measures  of  precaution  by  the  master,  that  the  servant 
assumes.    Foundry  Co.  v.  Clark,  214  I1L  399. 

It  is  not  urged  that  the  damages  are  excessive.  We  find 
no  prejudicial  error  in  the  record  and  the  judgment  must 
be  affirmed. 

Affirmed. 


D.  A*  Herrin,  Jr.,  v.  George  F.  Bowsher. 

1.  Errors  assigned— when  will  not  be  considered.  When  it  is  ap- 
parent that  substantial  justice  has  been  done,  errors  assigned  will  not 
be  considered  or  determined. 

Mechanic's  lien  proceeding.  Appeal  from  the  Circuit  Court  of  Sanga- 
mon County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1905.  Affirmed.  Opinion  filed  October 
9,  1905. 

John  G.  Friedmeyeb,  for  appellant 
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B.  Galugan,  for  appellee;  E.  L.  Chapin,  of  counsel. 

Mr.  Presiding  Justice  Puterbaugh  delivered  the  opinion 
of  the  court. 

This  is  a  bill  in  chancery  by  appellee  against  appellant  by 
which  it  is  sought  to  enforce  a  mechanic's  lien.  The  facts 
involved,  briefly  stated,  are  as  follows:  On  September  29, 
1902,  appellee  entered  into  a  contract  in  writing  with  ap- 
pellant by  which  he  undertook  to  dp  the  carpenter  work 
necessary  in  the  construction  of  a  house  on  premises  owned 
by  appellant,  in  accordance  with  certain  plans  and  spec- 
ifications, for  the  sum  of  $253,  appellant  furnishing  the 
necessary  material.  The  contract  further  provided  that 
$150  of  the  contract  price  was  to  be  paid  when  the  house 
was  ready  for  plastering  and  accepted.  The  work  was  to 
be  completed  on  or  before  December  1,  1902,  provided  ap- 
pellant did  not  delay  appellee  by  not  having  the  material 
ready.  Appellee  began  the  construction  of  the  hoase  Oc- 
tober 1,  1902,  and  at  intervals  continued  the  work  thereon 
until  June  6,  1903,  at  which  date  the  building  was  ready 
for  plastering,  and  appellant  paid  to  appellee  the  sum  of 
$150,  as  agreed.  Appellee  then  ceased  work  thereon,  and 
failed  to  complete  his  contract,  by  reason  of  which  default 
appellant  was  compelled  to  employ  other  persons  to  finish 
the  house  at  a  cost  of  $145.  During  the  process  of  con- 
struction, appellant  caused  some  changes  to  be  made  in 
the  original  plans,  which  necessitated  extra  work  on  the 
part  of  appellee  to  the  extent  of  $108.  The  cause  was  re- 
ferred to  the  master,  who  reported  that  the  contract  price 
was  $253;  that  complainant  had  done  extra  work,  the  rea- 
sonable price  of  which  was  $10S;  that  he  abandoned  his 
contract,  whereby  defendant  was  damaged  to  the  extent  of 
$124,  the  actual  cost  of  finishing  the  house;  that  complain- 
ant had  received  $150  on  account  of  said  work  and  was  en- 
titled to  a  credit  of  $108  for  the  extra  work  performed  by 
him  and  not  included  in  the  original  contract;  that  by 
reason  of  the  abandonment  of  said  contract  on  the  part  of 
complainant,  he  was  not  entitled  to  receive  credit  for  the 
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balance  of  the  contract  price,  amounting  to  $103.  The 
court  sustained  exceptions  filed  by  complainant  to  said  re- 
port, and  found  that  complainant  was  not,  on  account  of 
his  abandonment  of  the  premises,  entitled  to  a  lien  upon 
the  premises,  but  further  found  that  he  was  entitled,  not- 
withstanding his  default,  to  receive  credit  for  the  balance 
of  the  contract  price. 

Under  section  13  of  the  statute  relative  to  mechanic's 
liens  (Rev.  Stat.  1903,  1196),  which  authorizes  a  decree 
notwithstanding  no  lien  is  found  to  exist,  a  personal  de- 
cree was  thereupon  entered  against  the  defendant  for  the 
sum  of  $87  and  costs  of  suit,  to  reverse  which  he  prosecutes 
this  appeal.  The  decree  of  the  Circuit  Court  was  right  and 
should  be  affirmed.  By  his  breach  of  contract  in  failing  to 
complete  the  work,  appellee  became  liable  for  all  damages 
occasioned  thereby.  No  other  damages  were  shown  than 
the  cost  of  completing  the  work.  In  stating  the  account 
such  cost  was  credited  to  appellant.  It  does  not  appear 
that  appellant  was  damaged  by  the  delay  occasioned  by  the 
breach,  and  no  reason  exists  why  appellee  should  not  be 
entitled  to  the  balance  due  him  on  his  contract.  The  con- 
clusion of  the  master  that  because  appellee  failed  to  com- 
plete the  contract,  the  balance  due  thereon  was  forfeited  by 
him  as  a  penalty  for  his  default,  was  unwarranted.  Inas- 
much as  substantial  justice  is  done  by  the  decree,  the  other 
errors  assigned  become  of  minor  importance  and  need  not 
be  discussed  nor  determined. 

Affirmed. 


Warren  Brockway  v.  William  A.  Kizer,  et  al. 

1.  Creditor's  bill—  what  essential  to  maintenance  of  bill  in  nature 
of.  It  is  essential  to  the  maintenance  of  a  bill  in  the  nature  of  a  cred- 
itor's bill,  that  it  appear  that  the  complainant  has  exhausted  his  remedy 
at  law. 

Bill  in  chancery.  Error  to  the  Circuit  Court  of  Edgar  County;  the 
Hon.  James  W.  Craig,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1905.    Affirmed.    Opinion  filed  October  9,  1905. 
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F.  W.  Dcjndas,  for  plaintiff  in  error;  F.  T.  O'Haib,  of 
counsel. 

F.  0.  Van  Sellar,  for  defendants  in  error. 

Mb.  Presiding  Justice  Pcterbaugh  delivered  the  opin- 
ion of  the  court. 

This  is  a  bill  in  chancery  filed  by  plaintiif  in  error  against 
defendants  in  error.  The  bill  avers  that  the  defendant, 
William  A.  Kizer,  is  indebted  to  complainant  in  the  sum  of 
$515,  as  evidenced  by  a  promissory  note,  which  said  note  was 
executed  in  Illinois  in  1893  by  the  said  William  A.  Kizer,  and 
is  payable  in  Illinois;  that  from  and  since  the  date  of  such 
note  the  said  Kizer  has  not  been  a  resident  of,  nor  in  Illi- 
nois, but  has  resided  in  Indiana;  that  he  had  no  personal 
property  and  no  legal  title  to  any  real  estate  either  in  Illi- 
nois or  Indiana  or  elsewhere,  out  of  which  any  judgment 
could  be  realized;  that  in  Indiana  where  the  said  Kizer  re- 
sides, said  note  is  now  barred  by  the  Statute  of  Limitations, 
and  that  the  said  Kizer  is  the  equitable  owner  of  a  one- 
fourth  interest  in  certain  real  estate  in  Edgar  county,  Illi- 
nois, a  description  of  which  is  then  set  forth. 

The  relief  asked  by  said  bill  is  that  Kizer  may  be  decreed 
to  be  the  owner  of  an  equitable  one- fourth  interest  in  such 
land,  that  the  amount  of  his  indebtedness  to  complainant 
may  be  decreed  a  lien  thereon,  and  that  it  be  sold  to  pay 
such  indebtedness. 

The  Circuit  Court  sustained  a  general  demurrer  to  the 
bill,  and  dismissed  the  same  for  want  of  equity.  The  de- 
cree was  proper  for  the  reason  that  it  is  not  averred  in  the 
bill  that  complainant  had,  prior  to  the  filing  of  the  same, 
reduced  his  claim  to  judgment.  The  law  in  this  State  is 
well  settled  that  a  simple  contract  creditor  cannot  invoke 
the  aid  of  a  court  of  equity  to  enforce  a  legal  demand.  It 
is  not  sufficient  for  the  complainant  to  aver  that  he  has  no 
adequate  remedy  at  law,  but  it  must  be  further  averred,  in 
order  to  establish  that  fact,  that  the  claim  or  demand  has 
been  reduced  to  a  judgment.  Detroit,  etc.,  v.  Ledwidge^ 
162  III.  305;  Houston  v.  Maddux,  179  I1L  377. 
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In  this  view  of  the  case  it  will  be  unnecessary  to  deter- 
mine the  other  grounds  of  demurrer  assigned.  The  decree 
of  the  Circuit  Court  is  therefore  affirmed  without  further 
discussion. 

Affirmed. 


The  Wabash  Railroad  Company  v.  F.  E.  Thomas. 

1.  Public  policy— when  contract  for  exemption  from  liability  void 
a*  against.  Public  policy  will  not  permit  a  common  carrier  to  contract 
for  exemption  from  liability  for  Joss  or  damage  resulting  from  the 
failure  on  its  part,  or  that  of  itd  servants,  to  exercise  ordinary  care  in 
the  transaction  of  its  business. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  Jambs  W.  Craig,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1904.  Affirmed. 
Opinion  filed  September  21,  1905. 

C.  N.  Travous  and  D.  D.  Evans,  for  appellant. 

W.  H.  Clinton,  H.  S.  Tanner,  and  Penwell  &  Lindley, 
for  appellee;  Walter  C.  Lindley,  of  counsel. 

Mr.  Justice  BAUMsdelivered  the  opinion  of  the  court. 

Appellee  recovered  a  verdict  and  judgment  against  ap- 
pellant in  the  Circuit  Court  of  Vermilion  County,  for  $2,400, 
for  damages  resulting  from  the  alleged  negligence  of  ap- 
pellant, in  the  shipment  of  a  car-load  of  horses  from  Coun- 
cil Bluffs,  Iowa,  to  Paris,  Illinois.  The  jury  was  justified 
in  finding  from  the  evidence  that  appellee  tendered  to 
appellant  at  Council  Bluffs,  twenty-five  horses  for  ship- 
ment to  Paris  by  way  of  St,  Louis;  that  appellee  told  ap- 
pellant's agent  at  Council  Bluffs  and  the  conductor  of 
appellant's  freight  train,  that  he  desired  to  have  the  horses 
fed  and  watered  at  St.  Louis,  and  that  the  conductor  in- 
formed appellee  that  the  car  would  be  taken  to  the  stock 
yards  at  St.  Louis  and  there  unloaded;  that  immediately 
upon  the  arrival  of  the  train  at  St.  Louis  the  car  was 
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transferred  by  appellant  to  its  connecting  line,  the  Big 
Four,  and  by  the  latter  road  at  once  taken  to  Paris,  without 
affording  appellee  an  opportunity  to  feed  and  water  the 
horses  at  the  stock  yards  in  St.  Louis,  and  whereby  he  was 
prevented,  without  his  fault,  from  so  doing;  that  upon  the 
arrival  of  the  car  at  Paris,  the  horses  were  in  such  condition, 
due  to  want  of  feed  and  water  for  about  fifty-one  hours, 
that  twelve  of  them  sickened  and  died  and  others  were 
seriously  and  permanently  injured;  that  appellee  upon  the 
presentation  to  him  by  appellant's  agent  at  Council  Bluffs, 
signed  a  contract  limiting  appellant's  common  law  liability, 
but  that  appellee  had  no  actual  knowledge  of  the  terms  of 
the  contract  and  did  not  in  fact  assent  thereto. 

If  appellant  is  liable  for  the  damages  resulting  to  appel- 
lee, it  is  practically  conceded  that  the  damages  awarded  by 
the  jury  are  not  so  excessive  aato  authorize  this  court  to 
interfere  with  the  verdict.  The  controverted  questions  of 
fact  in  the  case  having  been  resolved  by  the  jury  against 
appellant,  and  conclusively  so  upon  this  record,  only  ques- 
^  tions  of  law  remain  to  be  decided,  and  so  far  as  a  determi- 
nation of  those  questions  contrary  to  the  ruling  of  the  trial 
court  could  have  influenced  the  verdict,  they  are  presented 
by  appellant's  criticism  of  certain  instructions  refused  and 
modified. 

It  is  urged  by  appellant  that  it  only  undertook  to  carry 
appellee's  horses  to  St.  Louis,  and  that  its  liability  ceased 
upon  delivery  of  the  car  in  accordance  with  such  undertak- 
ing. True,  the  contract  signed  by  appellee  was  for  carriage 
of  the  horses  from  Council  Bluffs  to  St.  Louis,  and  if  appel- 
lant had  done  nothing  further  and  no  injury  had  resulted 
from  its  negligence  there  might  be  force  in  its  contention. 
The  contract,  however,  was  indorsed  on  its  back,  "Con- 
signee F.  E.  Thomas,  Paris,  111.,"  and  appellant  in  fact  as- 
sumed the  duty  of  selecting  its  connecting  line  at  St.  Louis 
to  carry  the  horses  to  Paris  and  delivered  the  car  to  such 
connecting  line  without  consulting  appellee.  The  contract 
should  be  construed,  therefore,  as  appellant  undertook  to 
perform  it,  viz.,  as  a  contract  of  carriage  from  Council 
Bluffs  to  Paris. 
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Appellant  seeks  to  avoid  liability  in  this  oase  because  of 
a  failure  by  appellee  to  comply  with  the  provisions  of  the 
contract  requiring  appellee  to  feed  and  water  the  horses  at 
his  own  risk  and  expense,  and  to  make  a  claim  for  loss  or 
damage,  in  writing,  verified  by  his  affidavit,  and  delivering 
the  same  to  the  freight  claim  agent  of  appellant  at  St. 
Louis,  within  ten  days  from  the  time  the  horses  were  re- 
moved from  the  car,  and  also  under  the  provision  in  the 
contract  limiting  appellant's  liability  thereunder  to  its  own 
line. 

The  contention  that  appellee  agreed  by  the  terms  of  the 
contract  to  feed  and  water  the  horses  at  his  own  risk  and 
expense,  and  therefore,  that  appellant  is  not  responsible  for 
the  injuries  resulting  to  the  horses  from  lack  of  feed  and 
water,  might  well  be  disposed  of  by  saying  that  the  con- 
tract reasonably  implies  that  appellant  should  afford  appel- 
lee an  opportunity  to  feed  and  water  the  horses  in  transit, 
and  where  damages  result  from  failure  of  appellant  so  to  do, 
it  will  not  be  permitted  to  escape  liability  by  setting  up 
such  provision.  W.,  St.  L.  &  P.  Ky.  Co.  v.  Pratt,  15  111. 
App.  177.  Appellee  was  led  to  believe  that  upon  the  ar- 
rival of  the  train  at  St.  Louis  the  car  would  be  taken  to  the 
stock  yards,  where  an  opportunity  would  be  afforded  him 
to  feed  and  water  the  horses,  and  there  is  nothing  in  the 
contract  to  relieve  appellant  from  liability  for  damages  re- 
sulting from  its  failure  to  afford  appellee  such  opportunity. 

The  provision  in  the  contract  limiting  appellant's  liabil- 
ity thereunder  to  its  own  line,  is  not  involved  here  because 
the  injury  complained  of  resulted  from  appellant's  failure 
to  afford  appellee  an  opportunity  to  feed  and  water  the 
horses  on  its  own  line  or  while  the  car  was  under  appel- 
lant's control. 

If  the  contract  should  be  held  to  bind  appellee,  the  only 
provision  here  involved,  operative  to  prevent  a  recovery,  is 
the  one  requiring  the  shipper,  within  ten  days  from  the 
time  stock  is  removed  from  the  car,  to  deliver  to  the  freight 
claim  agent  at  St.  Louis,  a  claim  in  writing,  verified  by 
affidavit,  of  his  loss  or  damage. 
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The  trial  court  instructed  the  jury  at  the  request  of  ap- 
pellee, that  the  burden  was  upon  appellant  to  show  by  a 
preponderance  of  the  evidence  that  appellee  assented  to  the 
terms  of  the  contract  signed  by  hirn,  and  refused  several 
instructions  offered  by  appellant,  the  substance  of  which  is 
embodied  in  the  following : 

"The  rule  of  law  is,  that  where  a  man  of  mature  years 
and  sound  mind,  and  able  to  read  and  write,  signs  an  agree- 
ment, he  is  bound  by  the  terras  of  the  agreement  signed  by 
him,  although  he  may  be  ignorant  of  them,  unless  he  can 
prove  by  a  preponderance  of  the  evidence  that  he  was  in- 
duced to  sign  the  agreement  by  fraud  or  misrepresentation. 
And,  in  this  case,  the  court  instructs  the  jury  that  the  plaint- 
iff is  bound  by  the  terms  of  the  agreement  offered  in  evi- 
dence, unless  the  jury  further  believe  from  the  preponder- 
ance of  the  evidence  that  he  was  induced  to  sign  the  agree- 
ment by  fraud  or  misrepresentation.  Fraud  and  misrepre- 
sentation are  never  to  be  presumed.     They  must  be  proved." 

The  court  also  modified  certain  of  the  instructions  offered 
by  appellant,  by  casting  the  burden  upon  it  to  show  that 
appellee  knew  of  and  assented  to  the  terms  of  the  con- 
tract. 

As  applied  to  ordinary  contracts  between  individuals, 
the  rule  of  law  stated  in  the  foregoing  refused  instruction, 
manifestly  prevails,  and  in  Black  v.  W.,  St.  L.  &  P.  Ry.  Co., 
Ill  111.  351,  the  court  in  discussing  the  law  governing  a 
contract  similar  to  the  one  here  involved,  said:  "Where 
a  party  of  mature  years  and  sound  mind,  being  able  to  read 
and  write,  without  any  imposition  or  artifice  to  throw  him 
off  his  guard,  deliberately  signs  a  written  agreement  with- 
out  informing  himself  as  to  the  nature  of  its  contents,  he 
will,  nevertheless,  be  bound;  for  in  such  case  the  Taw  will 
not  permit  him  to  allege,  as  matter  of  defense,  his  igno- 
rance of  that  which  it  was  his  duty  to  know;  particularly, 
where  the  means  of  information  are  within  his  reach  and 
he  neglects  to  avail  himself  of  them.  Applying  this  ele- 
mentary principle  to  the  case  in  hand,  it  was  clearly  the 
duty  of  appellant  to  have  examined  the  contract  in  ques- 
tion and  fully  advise  himself  as  to  its  contents  before  sign- 


Third  District— A.  D.  1905.  573 

Wabash  R.  R.  Co.  v.  Thomas. 

ing  it,  and  if,  by  a  failure  to  perform  this  duty,  be  bas  sus- 
tained an  injury,  he  must  suffer  the  consequence  unless  such 
failure  was  occasioned  by  the  fraud  or  artifice  of  appellee." 
In  some  of  the  reported  cases  it  has  been  held  that  public 
policy  will  not  permit  a  common  carrier  to  contract  for 
exemption  from  liability  for  loss  or  damage  resulting  from 
the  gross  negligence  or  wilful  misconduct  of  its  servants 
or  employees,  but  a  more  accurate  statement  of  the  rule  is, 
that  public  policy  will  not  permit  a  common  carrier  to  con- 
tract for  exemption  from  .liability  for  loss  or  damage  result- 
ing from  a  failure  on  its  part  or  that  of  its  servants  to  ex- 
ercise ordinary  care  in  the  transaction  of  its  business.  B. 
&  O.  8.  W.  R.  R.  v.  Fox,  113  111.  App.  180;  C,  R.  L  &  P. 
Ry.  Co.  v.  Hamler,  215  111.  525. 

It  has  been  held,  however,  that  a  common  carrier  may 
by  special  contract  with  a  shipper,  restrict  its  liability  in  a 
reasonable  manner  with  reference  to  collateral  matters  such 
as  that  it  shall  be  liable  only  for  loss  or  damage  occurring 
on  its  own  line;  that  the  shipper  shall  take  care  of,  load 
and  unload  and  prevent  the  escape  of  stock  in  transit,  and 
in  case  of  loss  or  damage  shall  make  a  claim  in  writing 
therefor  to  a  specified  agent  within  a  fixed  time.  B.  &  O. 
8.W.  R.  R.  Co.  v.  Fox,  supra. 

The  contract  of  shipment  must  stand  or  fall  as  a  whole. 
It  will  not  do  to  say  as  to  sofhe  of  the  provisions  of  such 
contract  that  the  burden  is  on  the  shipper  to  show  that  his 
signature  to  it  was  procured  by  fraud,  artifice  or  misrepre- 
sentation, and  as  to  others,  that  the  burden  is  on  the  carrier 
to  show  that  the  shipper  assented  thereto. 

Black  v.  W.,  St.  L.  &  P.  Ry.  Co.,  supra,  is  authority  sus- 
taining the  contention  of  appellant  as  to  the  propriety  of 
giving  the  refused  instructions,  but  the  Supreme  Court  in 
later  cases  involving  the  same  question  has  held  that  the 
burden  is  on  the  carrier  to  show  that  the  shipper  assented 
to  the  terms  of  such  a  contract.  C.  &  N.  W.  Ry.  Co.  v. 
Calumet  Stock  Farm,  194  111.  9;  C,  C,  C.  &  St.  L.  Ry.  Co. 
v.  Patton,  203  111.  376.  Counsel  for  appellant  are  in  error 
in  stating  that  the  contract  involved  in  C.  &  N.  W.  Ry.  Cc. 
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v.  Calumet  Stock  Farm,  supra^  was  not  signed  by  the  ship- 
per. The  statement  of  facts  in  the  opinion  of  the  Appel- 
late Court  for  the  Second  District  in  that  case,  reported  in 
the  96  111.  App.  337,  shows  that  the  contract  in  question 
was  signed  by  the  agent  of  the  Calumet  Stock  Farm. 

Upon  the  authority  of  these  later  decisions  of  the  Su- 
preme Court  the  trial  court  was  bound  to  rule  as  it  did 
upon  the  instructions  offered,  and  this  court  is  bound  to 
affirm  such  ruling. 

The  judgment  is  affirmed. 

Affirmed. 


Junction  Mining  Company  v.  Springfield  Junction  Coal 
Company,  et  al. 

1.  Lease— o/  mining  property,  construed.  In  this  case  a  lease  of 
mining  property  providing,  among  other  things,  that  at  the  end  of  the 
term  the  lessor  should  purchase  permanent  improvements,  etc. ,  made 
pursuant  to  the  lease,  various  questions  arising  under  the  lease  and  the 
particular  facts  of  the  case  as  to  what  the  lessor  was  liable  to  pay  for, 
and  what  not.  are  considered  and  determined. 

2.  Lessor— extent  of  obligation  of,  to  maintctin  demised  premises  in 
condition  received.  A  tenant  for  years  is  only  bound  to  treat  the 
premises  in  such  manner  that  no  substantial  injury  shall  be  done  them 
through  his  negligent  or  wilful  misconduct,  and  must  make  fair  and 
tenantable  repairs,  but  is  not  bound  to  rebuild  premises  whfrh  have  be- 
come ruinous  or  accidentally  destroyed  by  fire;  neither  is  he  liable  for 
mere  wear  and  tear  of  the  premises,  nor  bound  to  replace  any  portion 
thereof  worn  out  by  time. 

8.  Master's  finding— when  conclusive  upon  court  The  finding  of 
a  master  in  chancery  approved  by  the  chancellor,  where  not  against 
the  manifest  weight  of  the  evidence,  is  conclusive  upon  the  Appellate 
Court  upon  review. 

Bill  for  injunction,  etc.  Appeal  from  the  Circuit  Court  of  Sangamon 
County;  the  Hon.  James  A.  Creighton,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1904.  Affirmed.  Opinion  filed  October  9, 
1905. 

James  M.  Graham,  0.  E.  Cleveland  and  Newman, 
Northrup,  Levinson  &  Becker,  for  appellant. 


Third  District— A.  D.  1905.  575 

Junction  Mining  Co.  v.  Springfield  Junct.  Coal  Co. 

Patton  &  Patton,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

June  24,  1887,  appellant  corporation  executed  a  lease  to 
Thomas  R.  Gray,  Robert  0.  Solomon  and  Anna  M.  Loose 
of  certain  coal  mining  property  consisting  of  real  estate, 
coal  shafts,  right  of  way,  sidings,  switches,  tenement  houses, 
personal  property,  fixtures  and  appurtenances  belonging 
or  in  any  wise  appertaining  to  such  coal  mine,  for  the 
term  of  ten  years  from  July  1,  1887.  The  lessees  were 
given  the  exclusive  right  by  means  of  mines  or  shafts  then 
located  upon  the  premises,  or  to  be  by  the  lessees  located 
or  opened  thereon,  and  not  otherwise  or  in  any  other  man- 
ner, of  searching  for,  taking  and  mining  so  much  of  the 
coal  under  the  lands  described  as  could  be  properly  taken 
therefrom,  leaving  proper  and  sufficient  support  to  the  sur- 
face. The  lessees  were  also  given  the  right  and  privilege 
of  removing  part  or  all  of  the  machinery,  tenement  houses, 
appurtenances  and  improvements  from  the  place  or  places 
where  the  same  were  then  located  to  such  other  place  .or 
places  on  the  demised  premises,  but  not  elsewhere,  as  they 
might  think  proper. 

By  the  terms  of  the  lease,  the  lessees  agreed  substan- 
tially as  follows : 

1.  To  take  the  demised  premises  and  mining  rights  as 
an  entire  mining  property,  and  for  the  purpose  of  mining 
and  selling  the  coal  underlying  the  demised  premises,  as 
speedily  and  in  as  large  quantities  as  having  regard  to  the 
safety  of  the  surface  of  said  lands  and  the  ability  of  the 
lessees  by  the  exercise  of  the  best  business  skill  and  judg- 
ment to  obtain  a  market  for  such  coal,  was  reasonably 
practicable. 

2.  In  operating  the  mines  then  open  on  said  premises, 
and  in  protecting  new  mines  or  entries  thereon,  and  in 
adopting  any  means,  method  or  plan  for  taking  and  mining 
coal,  to  treat  the  demised  premises  and  the  said  right  and 
privilege  of  taking  and  mining  the  coal  thereunder  as  an 
entire  mining  property,  and  to  conduct  the  operations  with 
a  view  of  taking  and  selling  the  coal  underlying  the  de- 
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mised  lands  as  speedily  and  in  as  large  quantities  as  practi- 
cable, as  well  as  with  preference  to  mining  and  in  taking 
the  coal  underlying  the  demised  premises. 

3.  Continuously  during  the  term,  in  good  faith  and  with 
all  reasonable  and  practicable  speed,  to  prosecute  the  work 
of  mining  the  coal  underlying  the  demised  premises  in  a 
skillful  and  workmanlike  manner,  taking  the  coal  there- 
from in  as  large  quantities  and  as  thoroughly  as  could  be 
practicably  done  by  skillful  and  scientific  mining,  and  so 
that  the  surface  should  not  be  in  any  manner  injured,  and 
at  no  time  during  the  term  cease  to  so  continuously  prose- 
cute said  work,  unless  compelled  by  mobs,  strikes  or  in- 
evitable accident;  and  in  case  of  cessation  of  work  from 
any  of  the  causes  aforesaid  to  resume  such  work  as  speedily 
as  by  the  employment  of  the  best  business  management  and 
best  mining  and  engineering  skill  they  could  reasonably  do. 

4.  At  their  own  expense,  in  all  respects,  to  comply 
strictly  with  all  laws  of  the  United  States  or  of  Illinois 
then  in  force  or  which  might  be  in  force  at  any  time  during 
said  term. 

5.  At  all  times  in  mining  said  coal  to  so  conduct  its  op- 
erations as  that  (at  the  expiration  of  the  term  mentioned, 
or  the  termination  of  the  rights  of  the  lessees  thereunder 
during  the  said  term  for  any  cause)  the  entries,  approaches 
or  means  of  access  to  the  coal  not  then  mined  and  the  con- 
nections between  the  coal  not  then  mined  and  the  shafts 
or  other  means  of  hoisting  the  coal  to  the  surface,  should 
be  clear  and  unobstructed,  and  the  roofs  and  sides  properly 
supported  and  in  proper  and  suitable  condition  to  enable 
persons  reasonably  skilled  in  mining  to  continue  the  work 
of  taking  the  coal  not  mined  from  under  the  premises  de- 
mised, without  hindrance  or  interruption,  provided  the 
lessees  should  be  at  liberty  to  conduct  their  operations  in 
any  vein  or  veins  of  coal  underlying  said  lands  as  they 
chose,  and  might  abandon  the  workings  in  one  vein  when 
they  chose  to  work  and  did  actually  work  another  vein. 

6.  To  pay  the  lessor  one-eighth  of  one  per  cent  per 
bushel  for  each  bushel  of  lump  coal  hoisted  through  the 
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shaft  then  constructed  or  thereafter  to  be  constructed  upon 
the  premises  and  sold  by  the  lessees  during  the  term;  all 
coal  hoisted  and  sold  by  the  lessees  during  any  month  to 
be  paid  for  in  cash  on  or  before  the  20th  day  of  the  next 
succeeding  month;  lessees  to  keep  in  a  book  provided  for 
that  purpose  an  accurate  account  of  all  coal  hoisted  and 
sold  from  all  mines  and  shafts  on  the  premises,  which  book 
and  all  other  books,  papers  or  memoranda  of  the  lessees 
from  which  the  true  amount  of  coal  hoisted  and  sold  could 
be  ascertained,  to  be  at  all  reasonable  times  open  to  the 
inspection  and  examination  of  the  lessor  by  its  authorized 
agents  or  attorneys,  and  with  full  liberty  to  take  copies, 
etc. 

7.  To  pay  the  lessor  each  year,  except  the  first,  of  said 
term  $1,250,  whether  the  coal  taken  at  the  rate  aforesaid 
should  equal  that  sum  or  not;  and  if  the  monthly  payments 
tor  the  first  year  did  not  amount  to  $1,250,  then  within 
thirty  days  after  the  expiration  of  such  yejtr,  except  the 
first,  to  pay  the  lessor  a  sum  which,  with  the  monthly  pay- 
ments made  during  the  year,  would  amount  to  $1,250. 

8.  To  defend  all  suits  and  pay  all  damages  from  injury 
to  the  surface  of  the  ground. 

9.  That  a  specific  and  first  lien  be  created  in  favor  of 
the  lessor  upon  all  tools,  appliances,  animals,  appurte; 
nances,  fixtures  and  improvements  at  any  time  during  the 
term  placed  by  the  lessees  upon  the  premises,  to  secure  the 
lessor  in  the  payment  of  all  suraadue  it  under  the  terms 
thereof,  and  to  indemnify  it  against  all  loss,  damage  and 
detriment  occasioned  by  the  non-performance  by  the  les- 
sees of  their  part  of  the  lease,  such  lien  to  continue  for 
sixty  days  after  the  expiration  of  the  term,  and  until  the 
lessees  have  paid  the  lessor  everything  due  it;  and  until  the 
lessees  have  paid  the  lessor  for  all  loss  and  damage  as  may 
have  been  occasioned  by  the  non-performance  by  the  les- 
sees of  any  part  of  the  lease. 

10.  At  the  end  of  the  term  thereby  granted,  to  quit 
and  surrender  to  the  lessor  the  possession  of  the  premises 
demised  and  those  in  which  the  right  to  take  coal  was 
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granted,  in  good  condition,  as  an  entire  mining  property; 
leaving  all  shafts  or  other  means  of  hoisting  coal  from  the 
interior  to  the  surface  and  all  entries  or  other  means  of 
reaching  the  coal  not  then  mined  from  the  place  where 
mined  to  the  bottom  of  such  shafts,  safely  and  securely 
supported  according  to  the  improved  usages  of  mining,  and 
so  that  the  lessor,  by  the  exercise  of  ordinary  skill  in  min- 
ing, and  by  the  use  of  the  machinery  and  appliances  then 
on  the  mines,  or  other  like  machinery  and  appliances  might 
continue  the  work  of  taking  coal  from  under  said  demised 
premises  and  the  premises  in  which  the  right  to  take  coal 
was  granted,  with  reasonable  convenience  and  without  hin- 
drance or  interruption.  The  tenement  houses,  personal 
property  and  fixtures  on  said  premises  at  the  beginning  of 
the  term  to  be  returned  in  as  good  condition  as  then,  ordi- 
nary wear  and  tear,  use  excepted. 

11.  Not  to  assign  the  premises  or  any  rights  under  the 
lease  without  consent  in  writing  of  the  lessor,  provided  if 
the  lessees  within  ninety  days  after  the  date  of  the  lease 
should  cause  a  corporation  to  be  organized  to  operate  under 
the  terras  of  the  lease,  the  lessor  to  consent  to  the  substi- 
tution of  such  corporation  to  the  rights  and  liabilities  of 
the  lessees,  upon  the  execution  of  proper  conve\?ances  or 
assignments;  and  when  such  substitution  should  be  so  ef- 
fected, the  lessees  would  be  discharged  from  the  obligations 
thereof. 

The  final  clause  of  the  lease  is,  as  follows :  "Finally,  at 
the  expiration  of  the  term  hereby  created,  the  lessor  shall 
purchase  all  the  property  of  the  lessees  then  on  said  prem- 
ises, except  the  property  used  or  connected  with  the  tile 
works  and  brick  yard  which  may  then  be  thereon;  and  will 
-pay  the  lessees  the  value  of  all  improvements  of  a  perma- 
nent character  made  to  and  then  on  said  premises,  and 
which  shall  have  been  made  to  and  placed  there  by  the 
lessees,  except  the  improvements  connected  with  the  tile 
works  and  brick  yard;  the  price  and  value  of  such  prop- 
erty and  improvements  to  be  fixed  upon  the  basis  of  the 
actual  cost  to  the  .lessees,  with  a  proper  abatement  for 
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the  wear  and  tear  thereof  by  the  lessees,  to  be  determined 
by  the  appraisement  of  arbitrators  indifferently  chosen  in 
the  usual  manner,  the  decision  of  a  majority  of  said  arbi- 
trators to  be  binding;  and  the  lessees  agree  to  sell  such 
property  and  accept  as  payment  therefor  the  price  and 
value  so  to  be  fixed;  the  brick  yard  and  tile  works  property 
to  be  removed  by  the  lessees  within  ninety  days  after  the 
termination  of  the  lease." 

The  lessees  took  possession  under  the  lease,  of  the  real 
and  personal  property  therein  described,  and  conducted 
mining  operations  thereunder,  until  September  10,  1887, 
when  the  appellee,  Springfield  Junction  Coal  Company, 
having  been  organized  and  incorporated  as  contemplated 
by  the  11th  clause  of  the  lease,  said  lease  was  duly  as- 
signed to  it  and  mining  operations  were  conducted  by  it 
thereunder  until  the  expiration  of  the  term,  July  1, 1897. 

June  21,  1897,  before  the  expiration  of  the  lease,  ap- 
pellant filed  its  original  bill  against  the  Springfield  Junc- 
tion Coal  Company,  alleging  the  execution  of  the  lease; 
its  assignment  to  said  Springfield  Junction  Coal  Company; 
that  said  assignee  company  had  failed  to  comply  with  the 
covenants  and  conditions  in  said  lease  requiring  the  lessee 
to  surrender  to  the  lessor  at  the  expiration  of  the  lease, 
the  leased  premises  with  the  appurtenances  and  property 
necessary  to  constitute  an  entire  mining  property,  so  that 
appellant  or  any  one  reasonably  skilled  in  mining  could, 
"without  hindrance  or  interruption  continue  the  work  of 
taking  coal  from  the  demised  premises,"  but  was  about  to 
sell,  dispose  of  and  remove  such  property  from  the  demised 
premises  to  the  great  and  irreparable  injury  of  appellant. 
In  pursuance  of  the  prayer  of  the  bill  a  temporary  injunc- 
tion restraining  the  Springfield  Junction  Coal  Company 
from  "  removing,  selling,  disposing  of,  and  disturbing  rail- 
roads and  cars  or  any  of  the  machinery,  appliances,  appur- 
tenances or  improvements  and  all  and  every  means  used  in 
and  necessary  for  the  operation  of  said  mines  or  the  tene- 
ment houses  or  other  buildings,  personal  property  or  fix- 
tures upon  or  in  the  said  premises,"  was  issued  and  re- 
mained in  force  until  dissolved  by  the  final  decree. 
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The  Springfield  Junction  Coal  Company  answered  the 
bill,  and  on  January  29,  1898,  filed  its  cross-bill,  alleging 
that  on  the  day  after  the  expiration  of  the  lease,  it  at- 
tempted in  good  faith  to  carry  out  the  provisions  of  the 
final  clause  of  the  lease  whereby  the  value  of  the  property 
involved  was  to  be  fixed .  by  appraisal  and  paid  for  by  ap- 
pellant; that  because  of  the  fault  of  appellant  no  appraise- 
ment was  made;  that  during  the  term  of  the  lease  a  large 
part  of  the  property  which  it  thereby  secured  from  appel- 
lant wore  out  by  use,  so  that  it  had  to  be  replaced  by  new; 
that  a  new  escapement  shaft  had  to  be  sunk  and  the  old 
one  abandoned  in  order  to  safely  and  successfully  mine 
the  coal  from  the  demised  premises,  all  of  which  it  had 
a  right  to  do  under  the  lease.  The  cross-bill  concludes 
with  a  prayer  that  the  whole  controversy  be  determined  in 
that  proceeding  and  that  appellant  be  required  to  pay  the 
Springfield  Junction  Coal  Company  the  value  of  the  prop- 
erty and  improvements  mentioned  in  the  final  clause  of  the 
lease. 

Subsequently  appellant  filed  its  amended  and  supple- 
mental bill  against  appellees,  alleging  that  when  the  Spring- 
field Junction  Coal  Company  took  possession,  the  property 
leased  was  in  good  condition  as  an  entire  mining  property, 
and  there  was  upon  and  in  said  premises  a  large  number  of 
buildings,  machinery,  top  works,  hoisting  apparatus,  boil- 
ers, pumps,  railway  tracks,  cars,  shafts,  entrances,  and  a 
large  amount  of  personal  property  used  in  operating  the 
mines  and  in  connection  therewith,  all  in  good  repair  and 
condition;  that  during  the  term  of  said  lease  the  Springfield 
Junction  Coal  Company  used  and  enjoyed  all  said  property 
until  the  same  was  worn  out  and  it  became  necessary  for  it 
to  substitute  or  supply  others  therefor;  that  in  operating 
said  mines  it  sunk  a  shaft  upon  said  premises  in  addition  to 
those  sunk  and  used  when  the  lease  was  executed  and  when 
it  went  into  possession,  and  it  also  extended  the  railway 
tracks  on  which  cars  were  used  for  the  purpose  of  convey- 
ing the  coal  mined  in  said  premises  from  the  place  where 
the  same  was  mined  to  the  bottom  of  the  shaft,  in  order 
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that  it  might  be  hoisted  to  the  surface,  and  it  continued  to 
conduct  its  mining  operations  with  the  complete  equipment 
leased  as  aforesaid  until  shortly  before  the  termination  of 
the  lease;  that  prior  to  June  21,  1897.  the  Springfield  Junc- 
tion Coal  Company,  in  disregard  of  the  10th  clause  of  the 
lease,  tore  up  some  of  the  railway  tracks  in  said  mines  and 
took  and  carried  away  the  iron  rails  and  ties  used  in  the 
construction  thereof,  and  prior  to  said  June  21st,  removed 
from  said  premises,  a  barn  and  other  buildings  and  other 
property,  being  part  of  the  demised  premises  described 
as  tenement  houses,  personal  property  and  fixtures;  that 
the  Springfield  Junction  Coal  Company  did  not  during  the 
terra  keep  the  tenement  houses  and  other  buildings,  ma- 
chinery, fixtures  and  other  personal  property  in  good  re- 
pair, order  and  condition,  but  negligently  suffered  the  same 
to  become  in  bad  condition,  and  during  the  term  of  the 
lease  tore  down,  removed,  or  caused  to  be  torn  down  and 
removed  from  the  premises  many  of  the  tenement  houses 
and  other  buildings,  machinery,  fixtures  and  personal  prop- 
erty, and  converted  the  same  to  its  own  use;  and  on  the 
expiration  of  the  term  and  the  abandonment  of  the  prem- 
ises by  the  Springfield  Junction  Coal  Company  such  of  the 
tenement  houses,  other  buildings,  machinery  and  fixtures 
and  personal  property  remaining  upon  said  premises  and 
surrendered  to  appellant,  were  in  bad  condition  and  of 
little  or  no  value;  that  it  would  require  the  expenditure  of 
a  large  sum,  to- wit,  $20,000,  to  repair  the  tenement  houses 
and  other  buildings,  machinery,  fixtures  and  personal  prop- 
erty that  remain,  and  to  replace  or  substitute  those  used  up 
and  destroyed;  that  at  the  beginning  of  the  term  there  was 
on  the  premises  a  shaft  known  as  the  Old  South  Shaft, 
which  was  used  for  hoisting  coal  from  the  mines  to  the  sur- 
face, and  there  were  then  entries  and  approaches  running 
from  said  shaft  to  the  coal  under  said  premises;  that  the 
Springfield  Junction  Coal  Company  did  not  during  the 
term  properly  support  the  sides  or  roofs  of  the  entries  or 
approaches  from  and  to  the  Old  South  Shaft,  but  negli- 
gently permitted  the  roofs  and  sides  thereof  to  cave  and 
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fall  in,  and  at  the  expiration  of  the  term  the  shaft  and  en- 
tries and  approaches  connected  therewith  were  obstructed 
and  in  such  ruinous  and  impassable  condition  as  to  be  of  no 
value  in  working  said  mines;  whereby  appellant  had  been 
greatly  hindered  in  working  said  mines,  and  in  order  to  clear 
said  shaft,  entries  and  approaches  and  restore  them  to 
usable  condition  the  expenditure  of  a  large  sum  of  money, 
to- wit,  $131,707,  would  be  required;  that  said  company  did 
not  surrender  said  premises  in  such  condition  that  appellant 
or  persons  reasonably  skilled  in  mining  could  continue  the 
work  of  taking  coal  from  under  said  premises  without 
hindrance  or  interruption,  but  said  premises  at  the  expira- 
tion of  said  term  were  surrendered  by  the  said  Springfield 
Junction  Coal  Company  in  such  bad  and  ruinous  condition 
that  appellant  was  hindered  and  delayed  in  taking  coal 
from  the  premises,  whereby  it  suffered  damage  in  a  large 
sum,  to-wit,  $25,000;  that  when  the  Springfield  Junction 
Coal  Company  took  possession  under  the  lease  the  shafts, 
entries  and  approaches  connected  therewith  and  necessary 
to  the  operation  of  the  mines  were  all  upon  the  lands  of 
appellant  and  under  or  through  or  upon  lands  of  which 
appellant  had  the  right  of  possassion  for  mining  purposes 
and  of  drifting  or  running  entries  or  approaches,  and  said 
shafts,  entries  and  approaches  were  then  and  there  con- 
nected as  an  entire  mining  property;  that  said  Springfield 
Junction  Coal  Company  opened  and  sunk  other  shafts  not 
on  the  property  of  appellant  but  on  property  and  premises 
belonging  to  others,  and  projected  and  drifted  entries  and 
extended  the  same  from  those  on  the  premises  and  mining 
property  of  appellant  through  premises  and  property  not 
belonging  to  appellant  but  to  others,  and  in  which  appel- 
lant had  no  interest  or  right-of-way,  towards  or  to  the 
coal  belonging  to  appellant,  and  at  the  expiration  of  the 
term  surrendered  to  appellant  said  mining  property  in  such 
condition  that  it  had  no  right  to  use  said  shafts,  drifts  and 
entries  so  projected  and  extended  on  the  property  of  others, 
and  cannot  operate  its  mines  as  an  enti.e  mining  property 
without  delay  or  hindrance;  whereby  appellant  is  compelled 
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in  order  to  operate  said  mine  to  either  sink  or  provide  le- 
gal shafts  for  escapement  and  other  purposes,  or  to  pro- 
ject drifts  and  entries  on  and  through  property  which   it 
owns   and  has  a  right-of-way  over,  or  use  the  entries  so 
projected,  drifted  and  extended  through  the  property  of 
others;  in  either  case  to  the  great  expense,  cost  and  damage 
of  appellant  of  $15,000;  that  the  Old  South  Shaft  on  said 
premises  consisted  of  two  compartments  for  hoisting  cages 
and  one  compartment  for  air,  and  there  was  also  upon  said 
premises  and  connected  with  said  mines  an  escapement 
shaft  constructed  in  accordance  with  the  requirements  of 
the  laws  of  the  United  States  and  of  Illinois,  and  there 
was  also  an  escapement  entry  connecting  the  mines  on  the 
premises  with  the  Black  Diamond  mines,  and  said  shafts 
and  entry  were  necessary  for  the  proper  and  legal  workings 
of  the  mine  and  the  safety  of  the  miners  employed  therein; 
that  the  Springfield  Junction  Coal  Company  during  the 
term  of  the  lease  abandoned  the  Old  South  Shaft  and  con- 
verted said  escapement  shaft  into  and  used  it  for  a  main  or 
hoisting  shaft,  and  negligently  failed  to  keep  the  roofs  and 
sides  of  the  entries  connecting  the  Old  South   Shaft  with 
the  escapement  shaft  and  negligently  failed  to  keep  the 
escapement  shaft  connected  with  the  Black  Diamond  mine 
properly  supported   and   in   proper  condition  and  repair, 
whereby  the  roofs  and  sides  caved  in,  and  the  escapement 
connection  between   the  Old   South  Shaft  and  the  Black 
Diamond  mine  was  cut  off  from  said  shaft  as  a  main  or 
hoisting  shaft,  and  in  place  of  the  Old  South  Shaft  and 
escapement  entries  as  aforesaid  the  Springfield  Junction 
Coal  Company  sunk  a  combined  air  and  escapement  shaft 
on  premises  in  which  appellant  had  no  right,  title  or  in- 
terest; that  said  shaft  was  condemned   by  the  State   In- 
spector of  Mines  for  the  Fifth  District  of  Illinois,  as  an 
unfit  and  illegal  means  of  escape  and  not  in  compliance 
with  the  laws  of  Illinois;  that  the  Springfield  Junction 
Coal  Company  in  violation  of  the  lease  did  not,  during 
the   term  thereof,  treat,  use  or  leave   the  said  premise*, 
as  an  entire  mining  property;  that  the  escapement  shaft 


584  Appellate  Courts  op  Illinois. 

Vol.  122.]  Junction  Mining  Co.  v.  Springfield  Junct.  Coal  Co. 

as  so  sunk  by  the  Springfield  Junction  Coal  Company, 
is  upon  lands  not  owned  by  appellant  and  of  no  use  or 
value  to  appellant;  that  in  order  to  operate  the  mine  it 
will  be  necessary  for  appellant  to  provide  a  fit  and  legal 
escapement  and  air  shaft  on  the  premises  at  an  expenditure 
of  $5,000;  that  when  the  Springfield  Junction  Coal  Com- 
pany took  possession  there  were  two  railroad  tracks  be- 
longing to  appellant,  with  switches,  one  connecting  with 
the  Chicago  &  Alton  Railroad  and  the  other  with  the  Wa- 
bash, with  top  works  so  arranged  that  coal  could  be  dis- 
charged and  delivered  into  cars  on  either  track,  and  so  that 
shipments  of  coal  could  be  made  by  either  and  both  rail- 
roads; that  the  Springfield  Junction  Coal  Company  took  up 
and  converted  the  material  in  said  railroad  tracks  to  its 
own  use,  and  did  not  lay  down  or  build  other  tracks  in 
place  or  substitution  thereof,  also  tore  down  the  top  works 
and  converted  same  to  its  own  use,  so  that  now  coal  can  be 
delivered  only  to  the  Wabash  Railroad  and  on  the  track 
belonging  to  it,  for  the  use  of  which  in  having  cars  placed 
thereon  for  the  purpose  of  having  the  same  loaded  with 
coal,  it  is  obliged  to  pay  a  rental  of  $54.62  per  year  and 
keep  the  track  in  repair,  that  the  rails  of  the  track  are 
owned  by  the  Wabash  Railroad,  which  can  take  up  and  re- 
move the  same  and  discontinue  the  track  at  any  time  at  its 
pleasure;  that  the  cost  and  expense  of  reconstructing  and 
restoring  the  tracks  and  switches  making  connections  with 
the  Chicago  &  Alton,  as  it  was  at  the  time  the  Springfield 
Junction  Coal  Company  took  possession  reasonably  amount 
to  $3,000;  and  the  cost  and  expense  of  reconstructing  and 
restoring  the  track  and  switches  making  connection  with 
the  Wabash  Railroad  as  it  was  when  it  took  possession, 
reasonably  amount  to  $2,000;  and  the  cost  of  restoring  the 
top  works,  including  chutes  and  other  arrangements,  as  they 
were  when  it  took  possession,  so  that  coal  can  be  handled 
and  "loaded  into  cars  on  both  railroads  as  expeditiously  as  be- 
fore, reasonably  amount  to  the  sum  of  $25,000;  that  in  disre- 
gard of  the  covenants  of  the  lease,  the  Springfield  Junction 
Coal  Company  did  not  enter  in  its  books  a  large  amount  of 
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the  coal  mined  and  raised  from  said  mines  and  disposed  of  by- 
it,  but  so  increased  the  size  and  measure  of  the  meshes  of 
the  screens  that  a  large  amount  of  the  coal  falling  through 
said  screens  was  of  good  merchantable  and  marketable 
quality,  and  possessed  of  great  value,  and  the  Springfield 
Junction  Coal  Company  did  not  account  for  the  said  coal 
so  fraudulently  permitted  and  caused  to  be  passed  through 
the  screens,  but  sold  the  same  and  converted  the  proceeds 
therefrom  to  its  own  use,  to  the  injury  of  appellant  in 
the  sum  of,  to  wit,  $6,534.51;  that  when  the  Springfield 
Junction  Coal  Company  took  possession  of  the  mines  there 
were  valuable  entries  run  or  extended  in  advance  of  the 
workings  to  the  extent  of,  to-wit,  2,100  feet,  so  that  the 
prosecution  of  mining  operations  of  the  mine  could  be  con- 
ducted extensively  and  profitably  and  without  hindrance 
or  interruption;  that  in  violation  of  the  lease  the  said 
Springfield  Junction  Coal  Company,  when  it  surrendered 
possession,  left  no  entries  in  advance  of  workings  of  any 
amount  by  means  of  which  the  mining  operations  could  be 
carried  on  profitably  and  without  let,  interruption  or  hin- 
drance, but  caused  the  entries  to  be  worked  out  and  to  be- 
come exhausted,  and  operated  said  mines  in  such  manner  and 
surrendered  them  to  appellant  in  such  ruinous  state  and  con- 
dition that  on  account  thereof  it  is  unable  profitably  to  carry 
on  the  mining  operations  in  said  mine  without  first  incur- 
ring great  expense  and  delay  in  causing  drifts  or  entries  to 
be  extended  and  said  mines  to  be  put  in  proper  repair  and 
condition  so  that  the  mining  operations  can  be  legally  con- 
ducted or  carried  on  profitably,  by  means  whereof  it  is 
damaged  in  a  large  sum,  to-wit,  $100,000. 

The  bill  concludes  with  a  prayer  for  an  accounting,  as- 
sessment of  damages  and  general  relief. 

Appellees  answered  the  amended  and  supplemental  bill 
and  upon  issue  joined  the  cause  was  referred  to  the  master 
in  chancery  to  take  and  report  proofs  with  his  conclusions. 
After  the  master,  to  whom  the  cause  was  first  referred, 
had  filed  his  report,  appellant  petitioned  the  chancellor  to 
re-refer  the  cause  to  the  then  master  to  take  additional 
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proof  relative  to  injury  and  damage  accruing  to  appellant 
by  the  wrongful  acts  of  appellees,  and  upon  a  considera- 
tion of  such  petition  the  chancellor  ordered  that  the  cause 
and  all  testimony  theretofore  taken  before  the  former  mas- 
ter and  the  report  thereupon  by  said  former  master,  and 
all  objections  filed  to  such  report,  be  re-referred  to  the  then 
master  in  chancery,  Charles  A.  Keyes,  and  that  said  master 
allow  appellant  to  offer  additional  proof  upon  the  question 
of  injury  and  damage  to  the  mine  u  by  means  of  or  as  a 
result  of  water  flowing  or  percolating  into  said  mines,  or 
any  part  thereof,  from  the  shafts  of  said  mine,  or  shafts 
made  by  the  defendants  or  any  of  them,  and  connecting 
said  mines,"  and  report  his  conclusions  of  law  and  fact 
upon  the  whole  case. 

The  master  filed  his  report  of  proofs  and  findings,  and 
upon  the  controverted  questions  involved,  his  conclusions 
were  substantially  as  follows: 

1.  That  appellees  were  not  liable  to  appellant  for  mov- 
ing or  changing  any  of  the  property  from  one  place  to 
another  upon  the  demised  premises. 

2.  That  at  the  termination  of  the  lease  the  appellee 
company  turned  over  to  appellant  the  mine,  premises  and 
personal  property  in  good  condition  as  an  entire  mining 
property,  except  that  through  the  negligence  of  the  appel- 
lee company,  water  had  come  down  the  escapement  shaft 
made  by  it  and  was  lying  in  the  southwest  part  of  the 
mine;  that  appellant  had  expended  $800  in  removing  said 
water  and  should  be  reimbursed  therefor. 

3.  That  after  the  termination  of  the  lease  appellant 
was  compelled  by  a  State  Mine  Inspector  to  open  up  the 
way  between  the  mine  of  appellant  and  the  Black  Diamond 
mine,  at  a  cost  of  $1,100;  that  said  way  was  obstructed  by 
the  neglect  of  the  appellee  company  and  it  should  reim- 
burse appellant  therefor. 

4.  That  the  appellee  company  should  pay  appellant 
$150  for  sixty  pit  cars  which  it  received  from  appellant, 
and  which  it  sold  and  received  the  money  for. 

5.  That  the  charge  by  appellee  company  of  $2,660  for 
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the  construction  of  an  escapement  shaft  upon  lands  pur- 
chased by  it  from  Samuel  H.  Jones  should  not  be  allowed 
against  appellant,  because  said  escapement  shaft  was  placed 
upon  other  lands  than  the  demised  premises. 

6.  That  appellant  was  not  liable  to  pay  appellee  com- 
pany the  sum  of  $1,547.50  paid  by  the  latter  to  Samuel  H. 
Jones  for  10.20  acres  of  land,  because  the  appellee  company 
took  the  title  to  the  said  land  to  itself  and  there  the  title 
remained. 

7.  That  appellant  should  be  reimbursed  by  the  appellee 
company  in  the  sum  of  $360,  for  six  mules  which  were  on 
the  premises  at  the  termination  of  the  lease,  and  which  the 
appellee  company  removed  and  kept. 

8.  That  at  the  time  appellee  company  delivered  up  pos- 
session there  were  no  rails  on  the  north  side  of  the  mine  in 
its  haulage  ways  that  were  fit  to  be  used,  and  that  appel- 
lant was  compelled,  before  it  could  operate  the  mine,  to 
purchase  steel  rails  and  place  them  in  the  haulage  ways  on 
the  north  side  of  the  mine  at  a  cost  of  §437.37  for  the  rails 
and  $42  for  spikes,  making  $479.37,  and  that  appellant  paid 
out  for  the  labor  of  laying  out  said  tracks  on  the  north  side 
$480,  making  in  all  $959.37,  for  which  appellant  should  be 
reimbursed. 

9.  That  when  appellee  company  surrendered  the  mine 
there  was  not  connected  with  it  any  top  scales,  and  appel- 
lant thereupon  purchased  top  scales  at  a  cost  of  $92.76,  and 
at  a  cost  to  set  them  up  of  $27.60,  making  in  all  $120.36, 
for  which  appellant  should  be  reimbursed. 

10.  That  appellee  company  removed  from  the  demised 
premises  without  authority  a  stable  and  placed  the  same 
upon  its  own  premises  and  converted  it  to  its  own  use;  that 
said  stable  was  worth  $100  and  that  appellant  should  be 
reimbursed  therefor. 

11.  That  the  value  of  the  personal  property  remaining 
upon  the  demised  premises  at  the  time  appellee  company 
surrendered  the  premises,  and  the  value  of  all  improvements 
placed  upon  said  premises  by  said  company  was  in  the  ag- 
gregate $13,290. 
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12.  That  appellee  company  was  not  liable  in  damages 
to  appellant  for  the  condition  and  want  of  repair  of  the 
tenement  houses  situated  upon  the  premises;  that  said  tene- 
ment houses  were  in  as  good  repair  and  condition  at  the 
termination  of  said  lease  as  they  were  at  the  beginning 
thereof,  and  appellee  company  was  not  liable  to  appellant 
for  the  destruction  by  fire  of  the  building  that  was  situated 
upon  the  demised  premises  known  as  the  hotel. 

13.  That  appellee  company  was  not  liable  in  damages 
for  the  condition  or  removal  of  the  switches  connecting  said 
mine  with  the  Wabash  and  Chicago  &  Alton  tracks;  that 
when  appellee  company  took  possession  of  the  mine  there 
was  no  switch  connecting  it  with  the  Chicago  &  Alton 
tracks,  and  that  the  switch  connecting  it  with  the  Wabash 
track  was  in  bad  repair,  and  afterwards  was  rebuilt  by  the 
appellee  company,  connecting  shaft  number  2  with  the  Wa- 
bash Railroad  track. 

14.  That  appellee  company  was  not  liable  to  appellant 
for  the  price  given  to  Mrs.  Jessie  V.  Price  for  the  land  pur- 
chased from  her  by  appellant. 

15.  That  shaft  number  2  was  left  by  appellee  company 
at  the  expiration  of  the  lease  in  such  a  condition  as  to  en- 
able persons  reasonably  skilled  in  mining  to  continue  the 
work  of  taking  the  coal  not  mined  from  under  the  demised 
premises  without  hindrance  or  interruption,  except  that  ap- 
pellant had  not  the  right  to  use  the  escapement  or  air  shaft 
placed  by  the  appellee  company  on  lands  that  were  not 
part  of  the  demised  premises,  and  the  other  exceptions  be- 
fore stated. 

16.  That  appellee  company  paid  appellant  one-eighth  of 
one  per  cent,  per  bushel  for  each  and  every  bushel  of  mer- 
chantable lump  coal  raised  or  hoisted  by  or  through  the 
mines  or  shafts  operated  by  it  during  the  term  of  the  lease, 
whether  said  coal  came  from  the  demised  premises  or  the 
land  leased  from  Jessie  V.  Price. 

17.  That  appellee  company  selected  as  arbitrator  Will- 
iam Wilms,  but  appellant  did  not  select  an  arbitrator  until 
ordered  by  the  court,  and  that  no  third  arbitrator  was 
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chosen  and  no  appraised  value  of  the  permanent  improve- 
ments and  property  upon  said  demised  premises  was  then 
fixed  specifically  in  compliance  with  the  lease,  and  that  it 
was  the  fault  of  appellant  that  the  third  arbitrator  was  not 
chosen. 

18.  That  the  main  entry  driven  by  appellee  company  at 
shaft  number  2  beyond  the  first  300  feet,  is  an  improvement 
to  the  mining  plant,  and  that  after  the  expiration  of  the 
lease  the  lessor  should  pay  the  lessee  for  the  same,  as  it  is 
a  permanent  improvement. 

19.  •  That  at  the  time  Solomon,  Gray  and  Annie  M.  Loose 
commenced  to  operate  the  shaft  number  2  as  a  hoisting 
shaft,  the  Wabash  Kailroad  Company  tore  up  the  switch 
which  led  from  the  track  to  mine  number  1,  known  as  the 
Old  South  Shaft,  and  that  Solomon,  Gray  and  Loose  made 
an  agreement  with  the  Wabash  Railroad  Company  for  the 
building  of  a  switch  from  its  main  track  to  shaft  number  2, 
and  that  the  labor  and  lies  were  furnished  by  Solomon. 
Gray  and  Loose,  and  the  rails  were  the  property  of  the 
railroad  company,  and  that  at  the  time  Solomon,  Gray  and 
Loose  took  possession  of  the  mining  property  under  the 
lease,  there  was  no  switch  connection  between  the  shafts 
number  1  and  number  2  with  the  track  of  the  Chicago  & 
Alton  Railroad,  and  there  never  was  during  the  term  of 
said  lease  any  switch  connection  between  the  said  shafts 
with  the  track  of  the  Chicago  &  Alton  Railroad,  and  that 
appellee  company  is  ip  no  way  liable  to  appellant  for  the 
cost  of  constructing  switches  from  the  mines  to  connect 
with  the  tracks  of  either  the  Wabash  or  Chicago  &  Alton 
Railroad. 

20.  That  Solomon,  Gray  and  Loose  took  down  the  en- 
gine chutes  constructed  at  shaft  number  1  under  an  order 
made  to  them  by  the  Wabash  Railroad  Company,  and  said 
order  was  made  for  the  removal  of  said  chutes  at  shaft 
number  1  for  the  reason  that  they  overhung  and  were  on 
the  ground  of  the  railroad  company,  and  that  Solomon, 
Gray  and  Annie  M.  Loose  were  under  no  obligations  to  re- 
place said  chutes  at  their  own  expense. 


590  Appellate  Coubts  op  Illinois, 

Vol.  122.]  Junction  Mining  Co.  v.  Springfield  Junct  Coal  Co. 

21.  That  Jessie  V.  Price  did  not  convey  to  appellee 
company  fifty-five  hundredths  of  an  acre  of  land,  or  any 
land,  to  be  used  by  appellee  company  for  the  purpose  of 
placing  thereon  an  escapement  shaft,  and  that  no  escape- 
ment shaft  was  placed  upon  any  part  of  the  land  of  Jessie 
V.  Price  by  appellee  company,  but  that  the  said  appellee 
company  did  place  an  escapement  shaft  upon  lands  pur- 
chased by  it  from  Samuel  H.  Jones,  and  said  escapement 
shaft  was  not  placed  upon  the  demised  premises,  except  a 
corner  of  it  rests  upon  a  very  small  fractional  part  of  the 
lands  of  appellant. 

22.  That  Solomon,  Gray  and  Loose,  after  they  took  pos- 
session of  the  demised  premises,  took  and  removed  from 
said  mine  the  water  that  was  standing  on  the  bottom  in  all 
parts  thereof,  and  that  when  appellee  company  took  pos- 
session of  said  mine  on  July  1, 1887,  there  was  no  water  in 
the  mine,  that  the  water  that  was  found  in  the  mine  by 
Solomon  had  been  removed. 

23.  That  after  allowing  appellant  all  proper  charges  and 
claims  as  a  credit,  and  charging  appellant  with  the  value 
fixed  by  the  evidence  upon  all  and  several  the  property  of 
appellee  company  on  the  premises  and  permanent  improve- 
ments made  thereon  at  and  before  the  time  of  the  termina- 
tion of  the  lease,  except  the  property  used  by  and  connected 
with  the  tile  works  and  brick  yard  on  the  premises,  there 
was  due  from  said  appellant  to  said  appellee  company 
$5,493.77. 

To  this  report  of  the  master  appellant  filed  fifty  several 
objections,  which  were  overruled  by  the  master  and  the  ob- 
jections were  thereupon  filed  as  exceptions  to  said  report 
on  the  hearing  before  the  chancellor.  The  chancellor  over- 
ruled all  the  exceptions  of  appellant  to  the  master's  report, 
except  as  to  two  items  charged  to  appellant  as  permanent 
improvements  made  by  appellee  company,  viz.,  one  of 
$1,000  for  1,120  feet  of  main  entry  through  the  field  from 
which  the  coal  was  taken  out  by  the  appellee  company  dur- 
ing the  lease,  and  one  of  $45  for  a  powder  magazine,  allowed 
appellee  company,  and  ordered  and  decreed  that  the  origi- 
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nal  bill  be  dismissed  for  want  of  equity;  that  the  injunction 
issued  thereon  be  dissolved;  and  that  the  appellee  company, 
complainant  in  the  cross-bill,  have  and  recover  from  appel- 
lant the  sum  of  $4,448.77,  with  costs  of  suit. 

As  grounds  for  reversal  of  the  decree  it  is  urged  by  ap- 
pellant, generally,  that  it  is  predicated  upon  an  erroneous 
construction  of  the  lease  and  of  the  rights,  obligations  and 
liabilities  of  the  respective  parties  thereto;  that  the  account 
between  the  parties  was  stated  upon  wrong  premises;  and 
that  the  case  should  be  remanded  for  a  proper  accounting 
under  specific  directions  by  this  court.  Particularizing, 
appellant  claims,  first,  that  the  appellee  company  should  be 
required  to  pay  the  cost  of  reopening  and  putting  the  Old 
South  Shaft  in  a  workable  condition;  second,  that  appellee 
company  should  be  charged  not  only  with  the  expense  of 
opening  the  escape  way  connected  with  the  Black  Diamond 
Mine,  but  also  with  the  necessary  cost  of  procuring  a  right- 
of-way  for  such  escape  way  over  the  intervening  property 
of  Mrs.  Price;  third,  that  appellee  company  should  pay  the 
value  of  certain  entries  which  were  open  when  the  lease 
was  made  and  which  were  opened  by  appellee  company  and 
subsequently  abandoned  or  allowed  to  become  closed  by  it, or 
should  pay  the  reasonable  cost  of  re-opening  and  putting  the 
same  in  proper  condition;  fourth,  that  appellant  is  entitled 
to  damages  for  the  extension  by  appellee  company  of  min- 
ing operations  into  adjoining  land  belonging  to  Mrs.  Price, 
the  amount  of  such  damages  to  be  measured  by  the  cost  of 
extending  entries  on  appellant's  property  equal  to  those 
extended  on  the  Price  land,  less  the  value  of  the  coal  that 
would  be  extracted  in  so  doing;  fifth,  that  appellee  company 
should  respond  in  damages  to  the  extent  of  the  value  of  the 
hotel  and  tenement  houses  destroyed  by  fire  during  the 
term  of  the  lease;  sixth,  that  appellee  company  should  re- 
spond in  damages  for  its  alleged  failure  to  put  and  keep 
the  mine  in  good  condition  and  repair;  seventh,  that  appel- 
lant should  be  allowed  the  value  of  top  works,  switches, 
trestles,  chutes,  etc.,  alleged  to  have  been  torn  down  and 
destroyed  by  appellee  company;  eighth,  that  appellee  com- 
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pany  should  respond  in  damages  for  its  alleged  failure  to 
surrender  the  demised  premises  in  good  condition  as  an 
entire  mining  property,  so  that  appellant  could,  at  the  end 
of  the  term,  proceed  to  mine  coal  without  hindrance,  delay 
or  interruption;  ninth,  that  appellee  company  should  be 
required  to  surrender  to  appellant  the  escapement  shaft  on 
the  Jones  land,  as  an  accretion  to  the  mining  property,  and 
in  the  alternative,  if  said  shaft  shall  not  be  held  to  be  an 
accretion,  appellee  company  should  pay  the  cost  of  con- 
structing such  a  shaft  on  the  demised  premises,  under  its 
covenant  in  the  lease  to  return  the  demised  premises  in 
good  condition  as  an  entire  mining  property. 

This  case  is  characterized  by  counsel  for  both  parties  as 
one  involving  interminable  detail  and  after  an  examination 
and  consideration  of  1,087  pages  of  an  abstract  of  a  record 
containing  2,200  pages,  we  readily  confirm  such  character- 
ization. 

The  provisions  of  the  lease  are  not  difficult  of  apprehen- 
sion and  manifestly  express  the  intention  of  the  parties  to 
it  and  determine  their  relative  rights  and  obligations  so 
clearly  and  comprehensively  as  not  to  permit  a  recourse 
to  extraneous  facts  and  circumstances  in  aid  of  their  con- 
struction and  interpretation.  It  is  clearly  apparent  from 
the  express  terms  of  the  lease  that  it  was  executed  with  a 
view  to  profit  to  the  lessor  in  the  payment  of  royalty  by  the 
lessee  upon  coal  mined  from  the  demised  premises,  and  the 
conservation  by  the  lessee  of  said  premises  as  an  entire  min- 
ing property  in  good  condition,  so  that  at  the  end  of  the  term 
the  lessor  might  continue  the  mining  of  coal  therein  "  with 
reasonable  convenience  and  without  hindrance  or  interrup- 
tion." The  lease  distinctly  provides  that  the  lessee  should 
have  the  use,  during  the  term,  of  all  mining  property  of 
every  description  upon  the  premises,  and  at  the  end  of  the 
term  that  the  lessee  shall  return  the  same  in  as  good  con- 
dition as  when  received,  ordinary  wear  and  tear  by  use  ex- 
cepted, and  that  the  lessor  shall  purchase  from  the  lessee 
all  the  property  of  the  latter  then  on  the  premises  and 
shall  pay  to  the  lessee  the  value  of  all  improvements  of  a 
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permanent  character  made  by  it  and  then  on  the  premises- 
It  was  unmistakably  contemplated  that  in  the  conduct  and 
operation  of  the  mine  by  the  lessee  some  of  the  personal 
property  and  fixtures  on  the  promises  at  the  beginning  of 
the  term  would  be  worn  out  by  use  and  decay;  that  the 
lessee  would  necessarily  be  required  to  substitute  therefor 
new  property  and  fixtures  and  from  time  to  time  provide 
additional  property  and  fixtures  necessary  for  the  proper 
operation  of  the  mine;  and  for  the  same  purpose,  that  the 
lessee  would  make  certain  improvements  of  a  permanent 
character  upon  the  premises.  For  all  such,  the  final  clause 
of  the  lease  provided  compensation  to  be  paid  by  the  lessor 
to  the  lessee  at  the  end  of  the  term.  No  other  construc- 
tion of  the  lease  is  possible  and  there  is  no  force  in  appel- 
lant's contention  that  the  chancellor  misconstrued  the  lease 
in  that  particular  and  that  the  account  as  stated  is  based 
on  such  erroneous  construction. 

The  evidence  tends  to  show  that  at  the  beginning  of  the 
tprra  the  shaft  known  as  the  "  Old  South  "  was  a  combina- 
tion hoisting  and  escapement  shaft;  that  it  had  been  used 
as  such  for  about  twenty  years  and  had  outlived  its  useful- 
ness; that  the  entries  connected  with  it  had  been  worked 
out;  that  the  escape  way  therefrom  to  the  Black  Diamond 
mine  was  impassable;  that  the  timbers  were  rotten;  that 
the  top  works  were  dilapidated;  and  that  the  mine  could 
not  be  properly  operated  as  an  entire  mining  property  by 
means  of  such  shaft.  This  condition  was  apparent  to  the 
original  lessees  before  the  assignment  of  the  lease  to  appel- 
lee company  and  they  immediately  took  steps  to  convert 
shaft  number  2,  on  the  premises,  into  a  hoisting  shaft,  and 
to  that  end  removed  all  the  available  machinery  and  top 
works  from  the  Old  South  Shaft  to  shaft  number  2.  The 
lease  provides  that  "  the  lessees  should  have  the  right  and 
privilege  of  removing  part  or  all  of  the  machinery,  tene- 
ment houses,  appurtenances  and  improvements  from  the 
place  or  places  where  the  same  were  located,,  to  such  place 
or  places  on  the  demised  premises,  but  not  elsewhere, 
asf  they  may  deem  proper,"  and  this  provision  was  ample 
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authority  to  lessees  to  make  the  removal  from  one  shaft  to 
the  other.  It  was  not  contemplated,  in  case  such  right  of 
removal  was  exercised,  that  the  lessee  should  at  the  expira- 
tion of  the  term,  again  remove  all  property  back  to  its  orig- 
inal location.  If,  at  the  end  of  the  term,  the  lessee  surren- 
dered possession  of  the  demised  premises  in  good  condition 
as  an  entire  mining  property,  leaving  all  shafts  or  other 
means  of  hoisting  coal  and  all  entries  or  other  means  of 
reaching  the  coal  not  then  mined,  safely  and  securely  sup- 
ported according  to  the  more  improved  usages  of  mining, 
so  that  the  lessor  by  the  exercise  of  ordinary  skill  in  min- 
ing, and  by  the  use  of  the  machinery  and  appliances  then 
on  the  mines,  or  other  like  machinery  and  appliances,  might 
continue  the  work  of  taking  the  coal  not  rained  from  the 
demised  premises  without  hindrance  or  interruption,  it 
fully  met  its  obligation  under  the  lease.  It  does  not  ap- 
pear that  a  reinstatement  of  the  Old  South  Shaft  was  nec- 
essary to  effect  the  purposes  of  the  lease  or  that  appellant 
suffered  any  damage  by  reason  of  the  failure  of  appellee  to 
so  reinstate  it.  Furthermore,  there  is  no  substantial  evi- 
dence in  the  record  upon  which  to  predicate  an  award  of* 
damages,  if  any  resulted.  Nearly  four  years  intervened  be- 
tween the  commencement  of  this  suit  and  the  close  of  ap- 
pellant's proofs  in  the  case,  ample  time  for  appellant  to 
have  introduced  evidence  to  establish  damages  and  the 
amount  of  such  damages,  if  any,  and  we  decline  to  re- 
mand the  case,  as  suggested  by  appellant's  counsel,  to  en- 
able it  to  introduce  such  evidence  and  farther  prolong  the 
litigation. 

There  is  no  equity  in  appellant's  contention  that  it  should 
be  reimbursed  by  appellee  company  in  the  sum  of  $140,000, 
being  the  amount  paid  by  appellant  for  1  i0  acres  of  land 
claimed  to  have  been  purchased  by  it  from  Mrs.  Price  for 
right-of-way  for  the  escape  way  connected  with  the  Black 
Diamond  Mine.  The  decree  awards  appellant  $1,100,  as 
the  cost  to  it  of  opening  up  such  escape  way,  obstructed  by 
the  negligence  of  appellee  company,  and,  under  the  proof, 
this  is  the  full  measure  of  the  liability  of  appellee  company. 
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The  escape  way  in  question  existed  long  before  the  exe- 
cution of  the  lease,  and  appellant  had  an  easement  there- 
for through  the  lands  of  Mrs.  Price  to  the  Black  Diamond 
Mine.  The  escapement  shaft  on  the  Jones  land,  referred  to 
hereafter  more  particularly,  was,  on  December  4, 1897,  de- 
clared by  the  State  Mine  Inspector  not  to  comply  with  the 
law  and  to  be  an  unsafe  escape  shaft,  and  appellant  was 
ordered  to  connect  its  mine  with  the  Black  Diamond  Mine 
by  means  of  such  escape  way.  This  appellant  did  under 
the  assurance  from  the  mine  inspector  that  the  owners  of 
the  Black  Diamond  Mine  consented  thereto,  and  such  con- 
sent is  not  denied  by  appellant. 

There  is  nothing  in  the  lease  requiring  appellee  company 
to  keep  open  and  unobstructed,  entries  in  the  mine  which 
had  been  worked  out  at  the  time  of  the  execution  of  the 
lease  or  which  were  opened  and  worked  out  by  appellee 
company  during  its  tenancy,  except  such  as  afforded  access 
to  coal  not  mined,  and  appellant  is  not  entitled  to  damages 
on  account  of  any  such  entries  left  closed  or  obstructed  at 
the  termination  of  the  lease.  It  is  conceded  by  appellant 
that  the  proof  in  the  record  with  reference  to  its  claim  for 
damages  on  account  of  closed  and  obstructed  entries,  is  too 
meager  to  furnish  anything  but  an  approximation  of  the 
amount  of  such  damages,  if  any,  and  we  are  asked  to  re- 
mand the  case  to  enable  appellant  to  offer  more  definite 
proof  with  respect  to  such  alleged  damages.  For  the  rea- 
sons heretofore  given,  appellant  is  not  in  a  position  to  urge 
such  request. 

Construing  the  lease  in  its  entirety,  we  are  of  opinion  it 
did  not  permit  the  lessee  to  mine  and  take  coal  from  other 
than  the  demised  premises,  and  that  the  mining  of  coal 
by  appellee  company  in  adjacent  lands  belonging  to  Mrs. 
Price  was  a  violation  of  the  covenants  of  the  lease.  Ap- 
pellant, however,  is  not  in  a  position  to  claim  damages  for 
the  acts  of  appellee  company  in  that  regard.  The  adjacent 
lands  belonging  to  Mrs.  Price  were  leased  to  appellee  com- 
pany  with  the  full  knowledge  of  appellant  and  without  any 
protest  or  objection  by  it.    Mrs.  Price  was  a  stockholder  in 
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appellant  company  and  its  treasurer,  and  upon  all  the  coal 
mined  from  her  land  appellee  company  paid  to  appellant 
a  royalty  of  one-eighth  of  a  cent  per  bushel,  and  the  same 
was  accepted  by  appellant  with  full  knowledge  of  the  source 
of  such  royalty.  In  the  face  of  such  facts  it  would  be 
grossly  inequitable  to  mulct  appellee  company  in  damages, 
if  any  were  proven,  for  a  breach  of  the  covenants  in  the  lease 
against  mining  by  instroke. 

During  the  term  of  the  lease,  five  buildings  designated 
in  the  record  as  tenement  houses  and  one  building  known 
as  "the  hotel,"  were  destroyed  by  fire,  without  the  negli- 
gence or  fault  of  appellee  company,  and  it  is  insisted  by  ap- 
pellant that  under  the  covenant  in  the  lease  imposing  the 
duty  on  the  lessee  to  return  the  tenement  houses,  personal 
property  and  fixtures  on  the  premises,  "in  as  good  condi- 
tion as  when  received,  ordinary  wear  and  tear,  use  ex- 
cepted," it  was  incumbent  upon  appellee  company  to  rebuild 
said  buildings,  and  upon  its  failure  so  to  do  that  appellant 
is  entitled  to  damages  therefor.  The  evidence  tends  to 
show  that  "the  hotel"  was.  a  hotel  in  name  only,  and  with 
the  tenement  houses,  constituted  at  the  beginning  of  the 
term,  a  lot  of  abandoned  buildings,  the  abode  of  rodents 
and  tramps  and  wholly  worthless  for  any  purpose;,  and 
that  the  tenement  houses  on  the  premises,  suitable  for 
habitation,  were  returned  by  appellee  company  at  the  end 
of  the  term,  in  as  good  condition  as  when  received 

In  the  absence  of  a  contract  or  express  agreement,  a  ten- 
ant for  years,  at  common  law,  is  only  bound  to  treat  the 
premises  in  such  manner  that  no  substantial  injury  shall  be 
done  them  through  his  negligence  or  wilful  misconduct,  and 
must  make  fair  and  tenantable  repairs,  but  is  not  bound 
to  rebuild  premises  which  have  become  ruinous  or  acci- 
dentally destroyed  by  fire;  neither  is  he  liable  for  mere 
wear  and  tear  of  the  premises,  nor  bound  to  replace  any 
portion  thereof  worn  out  by  time.  Taylor's  Landlord  and 
Tenant  (6th  ed.),  sec.  343.  There  is  no  covenant  by  the  les- 
see, in  the  lease  in  question,  to  repair  or  rebuild,  and  we  are 
of  opinion,  that  by  the  great  weight  of  authority,  the  stip- 
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ulation  in  the  lease  to  surrender  the  tenement  houses,  per- 
sonal property  and  fixtures  at  the  expiration  of  the  term, 
in  as  good  condition  as  when  received,  ordinary  wear  and 
tear,  use  excepted,  is  but  the  expression  of  the  implied 
common  law  obligation  resting  upon  the  tenant  and  not  a 
covenant  to  repair  or  rebuild.  A  review  of  the  authorities 
upon  this  question  would  unnecessarily  extend  this  already 
lengthy  opinion.  They  will  be  found  fully  collated  in  the 
note  to  Board  man  v.  Howard,  64  L.  E.  A.  648.  Ely  v. 
Ely,  80  111.  532,  is  cited  by  appellant  as  authority  for  the 
position  contended  for  by  it,  but  an  examination  of  that 
case  shows  that  there  was  an  express  covenant  by  the  lessee 
to  repair. 

It  does  not  appear  that  the  hotel  and  tenement  houses 
in  question  are  necessary  to  constitute  the  premises,  "an 
entire  mining  property,"  and  the  covenant  by  the  lessee  to 
quit  and  surrender  the  same  in  good  condition  as  such,  did 
not  require  appellee  company  to  restore  the  buildings  de- 
stroyed by  fire. 

The  evidence  upon  the  question  of  the  alleged  failure  of 
appellee  company  to  keep  the  mine  in  good  condition  and 
repair  is  close  and  conflicting.  A  careful  consideration  of 
the  proof  offered  upon  that  question  leads  us  to  the  con- 
clusion, that  the  finding  of  the  master  approved  by  the 
chancellor  is  not  against  the  manifest  weight  of  the  evi- 
dence, and  is  therefore  conclusive  upon  us.  Siegel  v.  An- 
drews &  Co.,  181  111.  350. 

For  the  same  reason  we  are  not  at  liberty  to  set  aside 
the  master's  findings  disallowing  appellant's  claim  for  dam- 
ages for  the  value  of  certain  top  works,  switches,  trestles, 
chutes,  etc.,  alleged  to  have  been  torn  down  and  destroyed 
by  appellee  company.  Furthermore,  in  this  connection, 
the  record  is  barren  of  proof  of  any  damage  resulting  to 
appellant  with  respect  to  several  of  the  items  named.  No 
proof  was  offered  by  appellant  when  the  same  was  compe- 
tent under  the  original  order  of  reference  to  the  master, 
and  such  proof  being  incompetent  under  the  order  re-re- 
ferring the  cause  to  take  proof  upon  other  specifio  matters, 
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j 
it  was  properly  excluded  as  not  within  the  scope  of  the 
order  of  re- reference. 

Appellant,  at  the  termination  of  the  lease,  entered  upon 
the  demised  premises  and  proceeded  to  mine  coal  without 
apparent  hindrance,  delay  or  interruption,  and  the  prem- 
ises were  surrendered  in  good  condition  as  an  entire  mining 
property,  except  that  there  was  water  in  the  southwest 
portion  of  the  mine  and  there  was  no  escape  way  required 
by  law,  except  the  shaft  sunk  by  the  original  lessees  on 
adjacent  land  belonging  to*  Mr.  Jones.  For  these  violations 
of  its  covenant,  appellee  company  was  required  by  the  de- 
cree to  pay  the  cost  of  removing  the  water,  amounting 
to  $800,  and  the  cost  of  opening,  and  removing  obstruc- 
tions in,  the  escape  way  connecting  with  the  Black  Dia- 
mond Mine,  amounting  to  $1,100.  Appellant  was  not  en- 
titled to  both  an  escapement  shaft  and  an  escape  way  con- 
necting with  the  Black  Diamond  Mine,  in  order  to  consti- 
tute the  premises  an  entire  mining  property.  The  report  of 
the  State  Mine  Inspector  Rutledge  shows  that  an  escape 
way  connecting  with  the  Black  Diamond  Mine  was  ade- 
quate for  the  purposes  of  the  mine.  And,  furthermore, 
the  provisions  of  the  statute  of  this  State  entitled,  "  Mines 
and  Mining,"  enacted  for  the  special  protection  of  coal 
miners,  only  recognize  and  require  one  or  the  other,  and 
not  both  means  of  escape,  as  necessary  In  a  coal  mine. 
Section  3, chap.  &o\  Hurd'sStat.  1903,  provides:  "Foreverj' 
coal  mine  in  this  State,  whether  worked  by  shaft,  slope 
or  drift,  there  shall  be  provided  and  maintained,  in  addition 
to  the  hoisting  shaft  or  other  place  of  delivery,  a  separate 
escapement  shaft  or  opening  to  the  surface,  or  an  under- 
ground  communicating  passage  way  between  every  such  mine 
and  some  other  contiguous  minef  such  as  shall  constitute 
two  distinct  and  available  means  of  egress  to  all  persons 
employed  in  such  coal  mine."  The  hoisting  shaft  on  the 
demised  premises  and  the  escape  way  connecting  with  the 
Black  Diamond  Mine,  constituted  the  two  sufficient  means 
of  egress  from  the  mine,  required  by  statute. 

With  reference  to  the  escapement  shaft  sunk  on  the 
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Jones  land  by  the  original  lessees  and  their  successor,  the 
appellee  company,  the  position  of  appellant  is  somewhat 
anomalous.  Appellant  in  its  amended  and  supplemental 
bill  charges  appellee  company  with  having  sunk  a  shaft 
not  on  the  property  of  appellant  but  on  property  belong- 
ing to  another,  and  in  which  appellant  had  no  right  or 
interest,  and  alleges  that  appellant  has  no  legal  right  to 
use  such  shaft,  and  now  claims  and  insists  that  such  es- 
capement shaft  on  the  Jones  land  is  an  accretion  and  ap- 
purtenance to  the  mining  property  in  question  and  belongs 
to  appellant  and  that  appellee  company  is  necessarily  re- 
quired to  surrender  the  same  to  appellant  under  its  cov- 
enant in  the  lease  to  surrender  to  it  an  entire  mining 
property  at  the  expiration  of  the  term.  By  its  cross-bill, 
appellee  company  claimed  from  appellant,  $1*547.50,  the 
price  paid  by  it  to  Samuel  H.  Jones  for  10.20  acres  of 
land  upon  which  the  escapement  shaft  was  sunk,  and 
$2,660  as  the  cost  of  constructing  said  escapement  shaft, 
upon  the  ground  that  they  constituted  improvements  of  a 
permanent  character  which  appellant  was  required  to  pur- 
chase under  the  "final"  clause  of  the  lease.  Both  claims 
were  resisted  by  appellant,  and  denied  by  the  master,  for 
the  reason  that  the  escapement  shaft  was  placed  on  other 
land  than  the  demised  premises  and  that  the  title  to  such 
other  land  was  in  appellee  company.  The  escapement 
shaft  on  the  Jones  land  was  sunk  by  the  order  and  under 
the  direction  of  a  State  Mine  Inspector,  and  on  land  other 
than  the  demised  premises  because  it  was  determined  that 
there  was  no  available  place  on  the  demised  premises  in 
which  to  sink  such  shaft.  If  such  shaft  had  been  sunk  on 
the  demised  premises,  it  would  undoubtedly  have  consti- 
tuted an  improvement  of  a  permanent  character,  for  which 
appellant  would  be  required,  under  the  "final"  clause  of  the 
lease,  to  compensate  appellee  company.  If  the  escapement 
shaft  should  be  held  to  be  an  accretion  to  the  mining  prop- 
erty, appellant  would  still  remain  liable  to  compensate 
appellee  company  therefor.  No  objection  was  filed  by  the 
appellee  company  to  the  finding  of  the  master  denying  its 
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claim  for  compensation,  and  no  cross-error  has  been  as- 
signed by  it  in  this  court.  Appellee  company  having  sur- 
rendered an  entire  mining  property,  excluding  the  escape- 
ment shaft  on  the  Jones  land,  and  such  escapement  shaft 
being  on  other  land  than  the  demised  premises,  appellant 
is  not  bound  to  take  it  and  compensate  appellee  company 
for  it  as  an  improvement  of  a  permanent  character  on  the 
demised  premises,  and  we  cannot  enforce  compensation  un- 
der the  tender  of  appellee  company,  because  no  cross-er- 
rors are  assigned  by  it. 

Other  questions,  not  controlling,  are  discussed  by  coun- 
sel in  argument,  but  their  consideration  is  not  necessary  to 
the  determination  of  the  case. 

We  are  satisfied  that  the  decree  is  predicated  upon  a 
proper  construction  of  the  lease;  that  appellee  company 
surrendered  to  appellant,  at  the  expiration  of  the  term, 
the  demised  premises  in  good  condition  as  an  entire  mining 
property,  except  in  the  particulars  heretofore  mentioned, 
and  for  which  appellant's  claim  for  damages  was  allowed; 
and  that  the  decree  of  the  court  below  is  supported  by  the 
evidence  and  should  be  wholly  affirmed. 

Affirmed. 


The  Western  Underwriters  Association  v.  William  N. 

Hankins. 

1.  Proofs  op  loss— when  presentat ion  of.  within  time  specified  in 
policy,  waived.  Where  it  appears  by  the  negotiations  between  the  par- 
ties after  the  loss  that  no  dispute  existed  between  them  with  respect  to 
the  liability,  except  as  to  the  amount,  the  presentation  of  proofs  of  loss 
within  the  time  provided  by  the  policy  is  waived. 

2.  Arbitration— when  insured  not  responsible  for  failure  to  obtain. 
Where  pursuant  to  the  provisions  of  the  policy  the  insured  appointed 
an  appraiser  and  made  repeated  efforts  to  agree  with  the  appraiser 
designated  by  the  company  upon  an  umpire,  he  cannot  be  held  to 
have  been  responsible  for  the  failure  to  secure  an  appraisement  where 
an  umpire  agreed  upon  has  refused  to  act,  stating  his  incompetency, 
and  then  upon  the  personal  solicitation  of  the  appointee  of  the  com- 
pany agreed  to  act.    Under  such  circumstances  the  insured  is  justified 
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in  refusing  to  proceed  with  the  appraisement  with  such  person  acting 
as  umpire. 

3.  Verdict— when  not  disturbed  as  excessive.  Notwithstanding  a 
verdict  may  appear  large,  yet  the  Appellate  Court  will  not  set  aside  the 
same  as  excessive  where  it  does  not  appear  to  have  been  the  result  of 
passion,  prejudice  or  mistake. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Sangamon 
County;  the  Hon.  Jambs  A.  Creighton,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1904.  Affirmed.  Opinion  filed  Octo- 
ber 9,  1905. 

Henry  .Russell  Platt  and  J.  T*  Gakbetson,  for  ap- 
pellant. 

Robert  H.  Patton  and  B.  Galligan,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court 
This  is  an  action  in  assumpsit  by  appellee  against  ap- 
pellant upon  a  policy  of  insurance  for  $2,000  covering  loss  or 
damage  by  fire.  There  was  a  verdict  against  appellant  for 
$2,000  from  which  appellee  remitted  $666.67,  and  the  court, 
after  overruling  appellant's  motion  for  a  new  trial,  entered 
judgment  against  it  for  $1,333.33  damages  and  costs  of  suit 
The  provisions  of  the  policy  sued  on,  and  particularly 
involved  in  this  controversy,  are  substantially,  as  follows  : 
That  the  company  should  not  be  liable  beyond  the  actual 
cash  value  of  the  property  at  the  time  of  the  loss;  that  the 
loss  should  be  determined  by  the  insured  and  the  company, 
with  proper  deductions  for  depreciation,  or  if  they  differed, 
by  appraisers,  and  the  amount  of  such  loss  having  been 
thus  determined,  the  sum  for  which  the  company  was  lia- 
ble should  be  payable  sixty  days  after  due  notice,  ascer- 
tainment, estimate  and  satisfactory  proof  of  loss  had  been 
received  by  the  company  in  accordance  with  the  terms  of 
the  policy;  that  if  lire  occurred,  the  insured  should,  within 
sixty  days  after  the  fire,  unless  such  time  was  extended 
in  writing  by  the  company,  render  a  statement  to  the  com- 
pany, signed  and  sworn  to  by  the  insured,  stating  his 
knowledge  and  beliof  as  to  the  time  and  origin  of  the  fire; 
the  interest  of  the  insured  and  all  others  in  the  property; 
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the  cash  value  of  each  item  thereof  and  the  amount  of 
loss  thereon;  all  incumbrances  thereon;  all  other  insur- 
ance covering  any  of  said  property,  and  a  copy  of  all  the 
descriptions  and  schedules  in  all  the  policies;  any  changes 
in  the  title,  use,  occupation,  location,  possession  or  expos- 
ure of  the  property  since  the  issuing  of  the  poli  y,  together 
with  other  information;  that  in  the  event  of  disagree- 
ment as  to  the  amount  of  loss,  the  same  should  be  ascer- 
tained by  two  competent  and  disinterested  appraisers,  the 
insured  and  the  company  each  selecting  one,  and  that  the 
two  so  chosen  should  first  select  a  competent  and  disinter- 
ested umpire;  that  the  appraisers  together  should  then  de- 
termine and  appraise  the  loss,  and,  failing  to  agree,  should 
submit  their  differences  to  the  umpire,  and  that  the  award 
in  writing  of  any  two  should  be  prima  facie  evidence  of 
the  amount  of  the  loss;  that  the  company  should  not  be 
held  to  have  waived  any  condition  or  provision  of  the 
policy  or  any  forfeiture  thereof,  by  any  requirement,  act 
or  proceeding  on  its  part  relating  to  the  appraisal  or  to  any 
examination  provided  for  in  the  policy,  and  that  the  loss 
should  not  become  payable  until  sixty  days  after  the  no- 
tice, ascertainment,  estimate  and  satisfactory  proof  of  the 
loss  required  therein  had  been  received  by  the  company, 
including  an  award  by  appraisers  when  appraisal  had  been 
required;  that  the  company  should  not  be  liable  for  any 
loss  on  the  property  greater  than  the  proportion  which  the 
amount  thereby  insured  should  bear  to  the  whole  insur- 
ance covering  the  property;  that  no  suit  or  action  on  the 
policy  for  the  recovery  of  any  claim,  should  be  sustainable 
in  any  court  of  law  or  equity  until  after  full  compliance  by 
the  insured  with  all  the  foregoing  requirements. 

June  23,1903,  a  building  belonging  to  appellee,  in  the 
city  of  Springfield,  and  upon  which  appellee  had  two  poli- 
cies of  insurance,  one  in  appellant  for  $2,000,  and  one  in 
the  Anchor  Fire  Insurance  Company  for  $1,000,  was  dam- 
aged by  fire.  In  response  to  a  notice  of  the  loss  by  the 
local  agent  of  appellant,  it  sent  its  adjuster,  S.  E.  Lowe,  to 
Springfield  to  settle  the  same.    Lowe  examined  the  prem- 
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ises  and  offered  appellee  $650,  being  two-thirds  of  his  esti- 
mate of  the  total  loss,  in  f nil  settlement  on  behalf  of  appel- 
lant. Upon  appellee's  refusal  to  accept  said  sum,  Lowe 
notified  appellee,  that  under  the  terms  of  the  policy  appel- 
lant demanded  that  the  loss  be  submitted  to  appraisers  for 
determination,  and  named  S.  E.  White  as  appraiser  for  ap- 
pellant. After  some  further  negotiations,  appellee  selected 
M.  R.  Mulvihill  as  his  appraiser,  and  thereupon  White  and 
Mulvihill  selected  Fred  Gehlman  as  umpire. 

The  appraisers,  White  and  Mulvihill,  failing  to  agree  as 
to  the  amount  of  the  loss,  notified  Gehlman  of  his  selection  as 
umpire.  Gehlman,  who  had  previously  been  notified  by  the 
local  agent  of  appellant  that  he  would  probably  be  selected 
as  umpire,  when  notified  by  White  and  Mulvihill,  said  he 
would  rather  not  have  anything  to  do  with  it;  that  he  had 
figured  on  a  loss  on  a  former  occasion  and  his  experience 
had  been  unsatisfactory  and  that  he  would  not  serve.  Mul- 
vihill testifies  that  Gehlman  said  at  that  time,  he  did  not 
think  he  was  competent,  that  an  older  man  or  one  with 
more  experience  should  be  selected  as  umpire.  Gehlman 
testifies  that  on  the  day  before  White  and  Mulvihill  called 
upon  him  to  notify  him  of  his  selection  as  umpire,  Mulvi- 
hill oalled  him  up  over  the  telephone  and  told  him  that 
White  and  himself  (Mulvihill)  would  be  around  the  next 
day  for  him  (Gehlman)  to  act  as  umpire  on  the  fire  loss; 
that  he  (Mulvihill)  did  not  want  him  to  go  on  at  all,  and 
that  he  (Gehlman)  had  better  tell  them  he  would  not  go 
on.  This  telephone  conversation  is  denied  by  Mulvihill. 
Upon  the  refusal  of  Gehlman  to  serve  as  umpire,  Mulvihill 
suggested  to  White  the  names  of  other  persons  he  consid- 
ered competent  to  act,  but  White  said  that  Gehlman  was 
competent  and  would  finally  act;  that  he  (White^  would 
insist  upon  Gehlman  acting.  Mulvihill  then  said  he  did 
not  want  Gehlman,  as  the  latter  had  refused  to  act  and  had 
said  he  was  not  competent.  Thereafter,  White  called  on 
Gehlman  privately  and  obtained  his  consent  to  act  as  um- 
pire. Appellee  and  Mulvihill  persisted  in  their  determina- 
tion not  to  consent  to  the  selection  of  Gehlman,  and  made 
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further  efforts  without  success  to  secure  White's  consent  to 
the  selection  of  some  other  competent,  disinterested  person 
to  act  as  umpire.  Upon  Mulvihill's  refusal  to  act  with 
Gehlman,  White  and  Gehlman  formulated  an  award  or  ap- 
praisal of  the  loss  at  $1,165.95,  and  the  same  was  forwarded 
to  appellee  by  mail  accompanied  by  notice  from  appellant's 
adjuster,  Lowe,  that  upon  execution  by  appellee  of  proofs 
of  loss  in  accordance  with  said  award,  the  same  would  be 
paid.  Appellee  refused  to  execute  the  proofs  of  loss  in 
form  as  requested,  and  brought  this  suit  upon  the  policy  to 
recover  the  amount  of  damage  sustained. 

It  is  contended  by  appellant  that  there  is  no  proof  in  the 
record  of  a  waiver  by  it  of  the  provision  in  the  policy  re- 
quiring appellee  to  furnish  to  appellant  within  sixty  days 
after  the  fire,  proofs  of  loss  accompanied  by  the  award  of 
the  appraisers;  and  that  the  furnishing  of  .such  proofs  of 
loss  by  appellee  is  a  condition  precedent  to  his  right  of  re- 
covery under  the  policy.  Based  upon  such  contention,  ap- 
pellant at  the  close  of  appellee's  evidence  and  again  at  the 
close  of  all  the  evidence  requested  the  court  to  give  to  the 
jury  peremptory  instructions.  The  instructions  were  prop- 
erly refused.  Upon  his  inspection  of  the  property  appel- 
lant's adjuster,  Lowe,  offered  to  pay  appellee  $650  in  settle- 
ment of  the  loss.  So  far  as  the  record  shows,  no  condition 
was  attached  to  the  acceptance  by  appellee  of  such  offer. 
The  origin  of  the  fire,  the  interest  of  appellee  in  the  prop- 
erty and  other  matters,  except  the  amount  of  the  loss,  nec- 
essary and  proper  to  appear  in  formal  proof  of  loss,  were 
not  in  dispute.  There  is  no  force  in  appellant's  contention 
that  no  waiver  can  be  inferred,  because  it  subsequently 
specifically  informed  appellee  that  proofs  of  loss  were  nec- 
essary. 

True,  proofs  of  loss  prepared  by  appellant  were  sent  to 
appellee  accompanied  by  the  award  of  White  and  Gehlman 
as  appraisers,  but  appellee  was  required  to  execute  the  same 
"in  accordance  with  said  award."  The  form  of  appellant's 
request  for  proofs  of  loss  gave  appellee,  in  effect,  the  alter- 
native of  executing  those  sent  or  none  at  all,  and  we  think 
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justified  the  jury  in  finding  that  proofs  of  loss  executed  by 
appellee  in  any  other  form  would  avail  him  nothing. 

Until  the  acceptance  by  Gehlman  of  his  appointment  as 
umpire,  Mul vihill  had  the  right  for  reasonable  cause  to  with-, 
draw  his  consent  to  the  appointment.  The  unqualified  re- 
fusal of  Gehlman  to  act  and  his  subsequent  acceptance  of  the 
duty  at  the  private  solicitation  and  insistence  of  White,  was, 
in  our  opinion,  sufficient  justification  for  the  attitude  later 
assumed  by  Mulvihill.  The  conduct  of  White  was  arbitrary, 
to  say  the  least,  and  in  view  of  Mulvihill's  repeated  efforts 
to  select  a  competent  and  disinterested  umpire  in  lieu  of 
Gehlman,  must  be  held  responsible  for  the  failure  of  an 
impartial  appraisal. 

Heading  the  instructions  as  a  series,  the  seventh  instruc- 
tion given  at  the  instance  of  appellant  cured  the  error,  if 
any,  oomplained  of  in  the  second  given  instruction  offered 
by  appellee. 

The  criticism  upon  the  ruling  of  the  trial  court  in  ad- 
mitting in  evidence  a  letter  written  by  appallee  to  appel- 
lant is  not  justified.  It  was  written  after  Mulvihill  and  ap- 
pellee had  refused  to  recognize  Gehlman  as  umpire,  and  for 
the  purpose  of  securing  an  impartial  appraisement  by  other 
appraisers.  That  appellee  may  have  construed  the  policy 
as  authorizing  him  to  select  appraisers  upon  the  refusal  of 
appellant  to  co-operate  with  him,  could  not  have  misled  the 
jury.  They  were  fully  instructed  by  the  court  as  to  the 
relative  rights  and  duties  of  the  parties  with  reference  to 
an  appraisement  under  the  terras  of  the  policy. 

Appellee  was  asked  to  state  the  reasons  which  induced 
him  to  refuse  to  execute  the  proofs  of  loss  sent  him  by  ap- 
pellant. The  question  was  objected  to  as  calling  for  the 
mental  operation  of  the  witness.  In  the  abstract  the 
question  was  subject  to  the  objection  made,  but  the  answer 
of  the  witness  could  not  have  prejudiced  appellant.  It 
was,  in  substance,  that  there  had  not  been  such  an  appraise- 
ment as  he  conceived  the  policy  provided  for,  and  that  he 
didn't  think  the  amount  the  appellant  offered  to  pay  was 
enough.    The  reason  which  impelled  appellee  to  refuse  to 
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execute  the  proofs  of  loss  referred  to,  was  so  patent  upon 
his  mere  refusal,  that  the  statement  of  his  reason  added 
nothing  that  could  have  improperly  influenced  the  jury. 

The  evidence  upon  the  question  'of  the  loss  sustained  by 
appellee  is  close  and  conflicting.  It  would  serve  no  useful 
purpose  to  review  it  in  detail. 

A  careful  consideration  of  the  evidence  in  the  record 
compels  us  to  say,  we  should  have  been  better  satisfied  if 
the  verdict  of  the  jury  had  been  for  a  less  amount,  but  we 
cannot  say  it  is  so  manifestly  against  the  weight  of  the  evi- 
dence as  to  justify  a  reversal  of  .the  judgment  or  the  requir* 
ing  of  a  remittitur. 

The  record  does  not  disclose  that  the  jury  was  actuated 
by  passion  or  prejudice.  This  criticism  by  appellant  is 
urged  upon  the  ground  that  the  verdict  against  it  is  for  the 
full  amount  of  the  loss  when  it  is  liable,  if  at  all,  for  only 
two-thirds  of  the  total  loss,  and  counsel  argue  that  the  loss 
must  have  been  estimated  by  the  jury  at  $3,000,  or  the 
jury  must  have  utterly  failed  to  understand  or  impartially 
consider  the  evidence.  There  is  no  evidence  in  the  record 
to  justify  a  finding  that  the  loss  sustained  by  appellee 
amounted  to  $5,000,  and  we  are  not  disposed  to  conclude 
that  the  jury  so  far  disregarded  the  evidence  as  to  so  find. 
On  the  other  hand,  there  is  evidence  in  the  record  to  sus- 
tain a  finding  that  the  loss  sustained  by  appellee  amounted 
to  $2,000.  The  jury  were  instructed  by  the  court  that  ap- 
pellant was  only  liable,  in  any  event,  for  two-thirds  of  the 
total  loss,  but  they  were  not  specifically  instructed,  as  they 
might  have  been  at  appellant's  instance,  that  their  verdict 
in  the  case,  if  against  appellant,  should  be  for  two-thirds 
of  the  amount  fixed  by  them  as  the  total  loss.  The  jury 
may  have  supposed,  as  we  are  disposed  to  think  they  did, 
that  the  duty  of  apportioning  the  loss  between  the  two  in- 
surers properly  devolved  upon  the  court. 

The  remittitur  required  by  the  court  and  entered  by  ap- 
pellee fully  accomplished  the  duty  of  the  jury. 

The  record  being  free  from  substantial  error,  the  judg- 
ment  is  affirmed. 

Affirmed. 
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Gregory. 

1.  Instructions — must  be  predicated  upon  the  evidence.  Instruc- 
tions given  in  a  cause  must  be  predicated  upon  the  evidence  therein. 

2.  Instructions—  must  not  give  undue  prominence  to  particular 
facts.  Instructions  given  in  a  case  must  not  give  undue  prominence 
to  particular  facts  in  controversy. 

3.  Instructions— must  not  ignore  material  facts.  Instructions 
which  undertake  to  sum  up  the  evidence  on  the  issues  must  not  ignore 
material  facts. 

4.  Instructions  -must  not  assume  facts  in  dispute.  Instructions 
given  in  a  case  must  not  assume  the  existence  or  non-existence  of  facts 
in  dispute. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  James  A.  Creiohton,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1904.  Affirmed. 
Opinion  filed  October  9,  1905. 

Wilson,  Waeren  &  Child,  for  appellant 

Timothy  MoGrath,  for  appellee, 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

Appellee  recovered  a  verdict  and  judgment  against  ap- 
pellant in  the  Circuit  Court  of  Sangamon  County  for  $500 
for  injuries  sustained  by  the  alleged  negligent  operation  by 
appellant's  servants  of  one  of  its  street  cars. 

Appellant  operates  a  street  railway  on  Eighth  street  in 
the  city  of  Springfield.  Eighth  streets  runs  north  and  south 
and  is  intersected  by  Monroe  street,  Capital  avenue,  Jack- 
son, Edwards  and  Cook  streets  running  east  and  west  in 
the  order  named  beginning  at  the  north.  On  January  5, 
1904,  appellee,  driving  one  horse  hitched  to  a  wagon  loaded 
with  ten  bushels  of  coal,  having  come  west  on  Edwards 
street,  was  traveling  south  on  the  east  side  of  Eighth  street. 
At  about  the  time  appellee  came  onto  Eighth  street,  appel- 
lant's street  car  operated  by  overhead  electric  trolley,  com- 
ing east  on  Monroe  street,  also  turned  south  on  Eighth 
street.    At  a  point  about  fifty  feet  north  of  the  intersec- 
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tion  of  Cook  street  a  wagon  was  standing  on  the  east  side 
of  Eighth  street,  occupying  the  space  between  the  curb  and 
the  railway  track.  Appellee  continuing  south  was  obliged 
in  order  to  avoid  the  wagon  to  turn  to  the  west  and  travel 
on  the  portion  of  the  street  occupied  by  the  track  of  the 
street  railway.  Appellee  drove  on  the  track  to  avoid  the 
wagon,  when  appellant's  street  car,  traveling  down  grade 
at  a  speed  of  about  twenty  miles  an  hour,  collided  with  ap- 
pellee's wagon,  with  sufficient  force  to  throw  appellee  out 
and  completely  demolish  the  wagon,  and  came  to  a  stop  150 
or  200  feet  south  of  the  point  of  collision.  Appellee  was 
quite  seriously  injured,  and  it  is  conceded  that  if  he  is  en- 
titled to  recover,  the  damages  awarded  are  not  excessive. 

The  evidence  tends  to  show  that  the  gong  on  the  street 
car  was  sounded  for  the  Edwards  street  crossing  and  that 
thereafter  the  motorman  sounded  the  gong  as  a  warning  to 
appellee.  Appellee  testified  that  he  did  not  see  the  car  ap- 
proaching and  did  not  hear  the  gong  until  he  had  driven 
on  the  railway  track;  that  he  then  heard  it  sound  twice  and 
made  an  effort  to  get  off  the  track,  but  was  unable  to  do  so 
in  time  to  avoid  the  collision. 

We  are  not  disposed  to  say  that  the  finding  of  the  jury 
that  appellee  was  in  the  exercise  of  due  care  for  his  own 
safety  and  that  appellant  was  negligent  in  the  operation  of 
its  car,  is  manifestly  against  the  weight  of  the  evidence  in 
the  case. 

The  court  did  not  err  in  giving  the  first  instruction  re- 
quested by  appellee  or  in  refusing  the  twelfth  instruction 
requested  by  appellant.  In  several  recent  cases  in  this 
court  in  which  the  propriety  of  these  instructions  was  in- 
volved, counsel  for  appellant  appeared  and  made  identically 
the  same  argument  they  now  make  in  this  case.  It  is  un- 
necessary to  repeat  what  we  there  said. 

The  ninth  instruction  asked  by  appellant  and  refused  by 
the  court,  is  held  in  North  Chicago  Elec.  Ry.  Co.  v.  Peuser, 
190  III.  67,  to  be  an  accurate  statement  of  the  law  as  appli- 
cable to  the  facts  of  that  case.  In  the  case  at  bar  appellee 
was  not  using  the  railway  track  in  the  street  for  the  pur- 
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pose  of  traveling  continuously  thereon  in  conflict  with  the 
superior  right  of  the  street  railway  company,  but  was  nec- 
essarily compelled,  in  avoidance  of  an  obstruction  in  the 
street  in  his  line  of  travel,  temporarily  to  go  upon  such 
track.  Appellee  was  rightfully  on  tjie  track  for  that  pur- 
pose. The  obstruction  and  the  necessity  of  appellee's  going 
upon  the  track  to  avoid  it  was  obvious  to  appellant's  mo- 
torman  when  he  gave  the  warning  for  the  Edwards  street 
crossing,  a  sufficient  distance  north  of  the  point  of  collision, 
to  have  had  his  car  under  control.  That  the  track  was 
frosty  and  slippery  does  not  in  this  case  excuse  the  failure 
to  control  the  car.  The  motorman  knowing  the  exist- 
ing conditions  in  that  regard  must  be  held  to  have  an- 
ticipated that  the  brake  on  the  car  would  not  operate 
effectively  on  a  steep  down  grade  such  as  that  upon  which 
he  was  then  running,  and  in  then  operating  the  car  should 
have  exercised  the  degree  of  care  necessary  under  the  sur- 
rounding circumstances  and  conditions.  The  instruction 
was  not  applicable  to  the  facts  in  the  case  at  bar  and  was 
properly  refused.  The  tenth  instruction  offered  by  appel- 
lant was  properly  refused  because  it  gives  undue  prominence 
to  certain  facts,  ignoring  others.  The  eleventh  instruction  .' 
requested  by  appellant  is  bad  because  it  assumes  that  ap- 
pellee did  not  look  to  see  whether  a  car  was  approaching. 
Appellee  testified  that  when  he  came  onto  Eighth  street  he 
looked  north  and  saw  no  car  approaching. 

The  record  is  free  from  substantial  error  and  the  judg- 
ment will  be  affirmed. 


David  L.  Campbell  v.  Charles  Eichorst. 

1.  Cross-examination— what  proper  upon.  Questions  should  bo- 
permitted  which  pertain  to  the  suhject-matter  of  the  direct  and  relate 
to  evidence  material  to  the  issue. 

2.  Cross-examination— im/>eac7ii?igr  questions  competent  upon. 
Upon  cross-examination  a  party  should  be  allowed  to  lay  the  founda- 
tion for  the  impeachment  of  a  witness. 

Vol.  CXX1I 39 
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3.  OwNERSHip—wfcaf  evidence  competent  upon  question  of.  It  is 
competent  to  show  in  connection  with  the  question  of  ownership  the 
statements  in  disparagement  of  title  made  by  the  vendor  prior  to  the 
time  when  it  is  claimed  he  parted  with  bis  title. 

Action  of  replevin.  Appeal  from  the  Circuit  Court  of  Champaigm 
County;  the  Hon.  Solon  Philbrick,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1904.  Reversed  and  remanded.  Opinion 
filed  October  9,  1005. 

Ray,  Dobbins  &  Riley,  for  appellant. 

F.  M.  Gbebn  &  Son,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  replevin  by  appellant  against  appellee 
to  recover  possession  of  a  mare.  In  the  court  below  there 
was  a  verdict  and  judgment  against  appellant. 

Michael  Schum,  a  tenant  of  appellant,  had  possession  of 
the  mare  in  question  and  sold  her  to  John  Stalhut,  from 
whom  appellee  claimed  title  by  purchase.  It  is  not  denied 
by  appellee  that  the  mare  originally  belonged  to  appellant 
and  that  Schum  then  had  possession  of  her  and  other 
horses  belonging  to  appellant  under  an  arrangement  for 
their  use  in  tending  the  crops  on  the  {arm,  but  it  is  claimed 
that  appellant  subsequently  traded  the  mare  to  Schum  for 
a  colt,  which  the  latter  purchased  at  Rock's  sale,  and  $50, 
and  it  is  conceded  by  counsel  that  this  is  the  only  material 
controverted  question  involved  in  the  case. 

On  his  direct  examination,  Schum,  a  witness  for  appel- 
lee, testified  with  reference  to  the  details  of  a  trade  with 
appellant  by  which  it  was  claimed  he  had  become  the 
owner  of  the  mare.  On  cross-examination  counsel  for  ap- 
pellant asked  the  witness  whether  he  had  not  purchased 
the  colt,  which  he  claimed  to  have  traded  in  part  for  the 
mare,  for  and  at  the  instance  of  appellant  and  whether  ap- 
pellant had  not  in  fact  paid  for  said  colt,  and  also  further 
interrogated  the  witness  relative  to  his  alleged  purchase  of 
the  colt  at  Rock's  sale  and  what  he  had  said  with  refer- 
ence thereto  to  other  parties.  Appellant  was  not  permitted 
by  the  court  to  pursue  this  line  of  cross-examination  and 
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error  is  assigned  on  such  ruling.  Appellant  in  attacking 
the  alleged  trade  of  the  mare  to  the  witness,  was  entitled 
to  inquire  fully  into  the  consideration  claimed  by  the  wit- 
ness to  have  moved  from  him  to  appellant  to  induce  the 
alleged  trade,  and  the  ownership  of  the  colt  which  the  wit- 
ness claims  to  have  traded  to  appellant  in  part  for  the 
mare,  was  not  so  far  collateral  to  the  issue  involved  as  to 
warrant  the  court  in  sustaining  the  objections  interposed  by 
appellee  to  the  questions  asked. 

Appellant,  further,  in  cross-examination  of  the  witness 
Schum  asked  him  whether  he  had  not.  after  his  alleged 
trade  for  the  mare,  said  to  one  O'Neill,  in  substance,  that 
he  was  going  to  work  appellant's  mare,  referring  to  the 
mare  in  question,  the  next  season  as  he  had  the  season  pre- 
vious. The  time  and  place  when  and  where  the  alleged 
statement  was  made,  was  sufficiently  indicated  in  the  ques- 
tion, and  the  witness  should  have  been  permitted  to  answer 
the  question  as  a  foundation  for  his  impeachment. 

On  rebuttal  appellant  was  permitted  to  show  by  the  wit- 
nesses Louis  Trueblood  and  John  Wilson,  what  Schum  had 
said  with  regard  to  the  ownership  of  the  mare,  in  con- 
tradiction of  his  statement  on  cross-examination,  but  the 
court  refused  to  allow  the  witnesses  Henry  Hatchell,  Jacob 
Holdreith  and  Joseph  Craig,  to  testify  to  like  statements 
by  Schum  which  he  had  denied  on  his  cross-examination. 
This  was  error.  The  evidence  sought  to  be  adduced  by  ap- 
pellant of  alleged  statements  by  Schum  in  disparagement 
of  his  title  to  the  mare,  made  before  the  sale  to  Stalhut, 
was  competent.  Waggoner  v.  Colley,  17  111.  239;  V^nnum 
v.  Thompson,  38  111.  143;  First  Nat'l  Bank  v.  Strang,  138 
111.  347;  Gage  v.  Eddy,  179  111.  492.  Appellant,  when  called 
as  a  witness  in  rebuttal,  should  have  been  permitted  to  state 
the  entire  conversation  with  the  witness  Stover.  In  so  far 
as  we  have  not  adverted  to  the  rulings  of  the  trial  court  in 
the  admission  and  exclusion  of  evidence,  such  rulings  were 
proper. 

The  court  did  not  err  in  giving  and  modifying  the  in- 
structions complained  of.    Possession  of  personal  property 
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is  indicia  of  ownership  although  not  conclusive.    Bergen 
v.  Riggs,  34  III  170. 

The  abstract  in  this  case  is  not  indexed  in  conformity 
with  the  rule  of  this  court.  The  index  required  by  rule  21 
is  an  index  of  the  abstract  and  not  of  the  record. 

For  the  errors  indicated  in  excluding  competent  evidence, 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Andrew  Lindstrum  v.  John  Kraft* 

1.  Verdict — when  not  disturbed.  A  verdict  will  not  be  set  aside  on 
appeal  as  against  the  weight  of  the  evidence  unless  clearly  and  palpa- 
bly so. 

Action  in  trespass.  Error  to  the  Circuit  Court  of  Champaign  County; 
the  Hon.  Solon  Philbrick,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1904.    Affirmed.    Opinion  filed  October  9,  1905. 

Rot  Wright  and  J.  J.  Rea,  for  plaintiff  in  error. 

Sohaefer  &  Rhodes  and  Ray,  Dobbins  &  Riley,  for  de- 
fendant in  error. 

Mr,  Justice  Baume  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  trespass  by  appellee  against  appellant 
to  recover  damages  for  an  assault,  whereby  appellee  lost 
the  sight  of  one  eye.  There  was  a  verdict  and  judgment 
against  appellant  in  the  court  below  for  $500.  The  only 
substantial  ground  urged  for  a  reversal  of  the  judgment,  is 
that  the  verdict  is  against  the  clear  preponderance  of  the 
evidence. 

On  April  21, 1904,  appellant  was  the  keeper  of  the  poor 
house  in  Champaign  county,  and  appellee,  a  pauper,  was  an 
inmate  of  that  institution.  On  that  day  appellee  had  been 
absent  from  the  poor  house  without  the  consent  of  appellant, 
contrary  to  the  rules  governing  the  conduct  of  the  inmates, 
and  returned  between  six  and  seven  o'clock  in  the  even- 
ing.   Appellant  having  been  instructed  by  the  committee 
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i 
of  the  board  of  supervisors  having  supervision  of  the  poor 

house  to  dismiss  appellee  in  case  he  persistently  violated 
the  rules,  followed  appellee  to  the  door  of  his  room, 
charged  him  with  again  violating  the  rules  and  told  him  to 
leave  the  premises. 

Appellee  refused  to  leave  and  thereupon,  as  he  testifies, 
appellant  struck  him  in  the  eye  with  sufficient  force  to 
knock  him  down  and  produce  the  injury  complained  of. 
Appellant  denies  that  he  struck  appellee,  and  attempts  to 
account  for  the  resulting  injury  by  saying  that  he  took 
hold  of  appellee  to  emphasize  his  demand  that  he  leave  the 
premises  and  that  appellee  in  attempting  to  jerk  away  from 
him  fell  on  the  floor  of  the  corridor  and  so  received  the 
injury.  There  is  evidence  tending  to  show  that  a  cylindri- 
cal steel  or  iron  bar  five  or  six  inches  in  length  and  an  inch 
and  a  half  in  diameter,  used  to  support  the  radiator,  had 
become  detached  and  was  found  on  the  floor  of  the  corri- 
dor in  close  proximity  to  the  place  where  the  altercation 
took  place,  and  although  there  is  no  direct  evidence  to  that 
effect,  the  theory  advanced  by  appellant  is  that  appellee  in 
falling  struck  his  eye  on  the  end  of  the  baf  as  it  stood 
vertically  on  the  floor.  August  Lindstrum,  a  brother  of 
appellant,  corroborates  the  latter's  version  of  the  transac- 
tion, and  Thomas  Davis  and  Pete  Rogers,  testifying  on 
behalf  of  appellant,  say  they  did  not  see  him  strike  appel- 
lee. These  witnesses  also  contradict  appellee  as  to  other 
details  of  the  affair.  The  location  of  Davis  and  Rogers 
with  reference  to  the  place  where  the  altercation  took  place 
makes  it  highly  improbable  that  they  were  in  a  position  to 
see  what  occurred,  and  we  are  not  favorably  impressed  by 
their  evidence,  as  it  appears  in  the  record. 

The  theory  advanced  by  appellant  that  appellee  received 
the  injury  complained  of  by  falling  on  the  end  of  the  bar 
referred  to,  does  not  fit  the  other  uncontroverted  facts  in 
the  case.  Immediately  upon  receiving  the  injury,  appel- 
lee's eye  bled  and  was  swollen  shut;  the  flesh  became  soft 
and  pulpy  and  so  remained  for  a  considerable  length  of 
time.    The  skin  was  not  broken  and  there  was  no  cut  or 
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laceration  observable  by  the  attending  surgeon  and  other 
witnesses  who  saw  and  examined  appellee  within  a  short 
time  after  he  received  the  injury.  The  iron  or  steel  bar 
referred  to,  was  offered  in  evidence  by  appellant  and  was 
certified  with  the  record  to  this  court  for  our  inspection. 
We  have  no  hesitancy  in  saying  that  the  physical  facts 
contradict  appellant's  theory  of  the  manner  in  which  the 
injury  resulted.  The  proof  tends  to  show  that  the  bar  was 
in  a  vertical  position  before  appellee  fell  on  the  floor  and 
that  it  occupied  the  same  position  when  he  was  lifted  up. 
It  seems  incredible  that  a  man  weighing  approximately 
200  pounds,  as  did  appellee,  could  fall  striking  his  eye  on 
the  upright  end  of  a  metal  bar  such  as  described,  with  the 
force  requisite  to  produce  the  resulting  injury,  without  dis- 
placing or  overturning  it.  But  conceding  that  the  appar- 
ently incredible  in  that  respect  might  occur,  an  examination 
of  the  bar  discloses  that  its  edges  are  sharp,  and  if  appellee 
had  fallen  npon  it  his  flesh  would  certainly  have  been  cut 
and  lacerated.  No  other  conclusion  is  possible.  The  ap- 
pearance of  the  injury  to  appellee,  as  described  by  the 
witnesses,  was  such  as  would  in  all  probability  result  from 
a  violent  blow  by  a  clinched  fist  The  surrounding  facts 
and  circumstances  in  evidence  in  the  case,  lead  us  to  the 
conclusion,  notwithstanding  the  weight  of  the  spoken  evi- 
dence of  witnesses  as  it  appears  in  the  record  is  on  the  side 
of  appellant,  that  tbe  jury  was  justified  in  finding  the 
injury  was  produced  in  the  manner  claimed  by  appellee. 
We  are  loath  upon  this  record  to  set  aside  the  verdict  of 
the  jury  approved  by  the  trial  judge  and  the  judgment 
will  be  affirmed. 

AJirmed. 
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Thomas  Gannon,  et  ah,  v.  C.  F.  Cooke. 

1.  Payment — what  constitutes.  Payment  is  established  by  a  trans- 
action in  which  a  third  party  agrees  to  take  up  the  obligation  of  the 
defendant  and  actually  does  take  up  the  same  by  entering  into  a  nova- 
tion with  the  plaintiff. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  Vermilion 
County;  the  Hon.  Morton  W.  Thompson,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1905.  Reversed  and  remanded.  Opinion 
tiled  October  9,  1905. 

F.  K.  Dunn,  G.  M.  McDowell  and  O.  M.  Jones,  for  ap- 
pellants. 

J.  B.  Mann  and  Rearick  &  Meeks,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  assumpsit  by  C.  F.  Cooke,  appellee, 
against  Thoraas  Gannon,  C.  W.  Busby  and  S.  D.  Richard- 
son, appellants,  and  one  A.W.  Cooke,  to  recover  the  amount 
due  on  a  promissory  note  for  $1,000  dated  January  27, 
1901,  executed  by  the  defendants  and  payable  to  Samuel 
W.  Baum,  one  year  after  date,  with  seven  per  cent,  interest, 
and  indorsed  by  him  to  appellee.  Appellants  filed  a  plea  al- 
leging they  were  sureties  only  for  the'  principal  debtor,  A. 
W.  Cooke,  as  appellee  well  knew;  that  during  the  month  of 
March,  1904,  the  said  A.  W.  Cooke  was  indebted  to  divers 
persons,  including  one  Samuel  W".  Baum,  the  payee  in  the 
note  sued  on;  that  the  said  A.  W.  Cooke  then  agreed  with 
appellee  and  one  Bertie  Cooke  to  sell  and  convey  to  them 
certain  real  and  personal  property,  and  in  consideration 
thereof  appellee  and  the  said  Bertie  Cooke  agreed  to  pay 
all  the  debts  of  said  A.  W.  Cooke,  including  the  note  sued 
on,  and  to  repay  themselves  out  of  the  said  property,  re- 
turning the  balance,  if  any,  to  said  A.  W.  Cooke;  that  said 
A.  W.  Cooke  did  sell  and  convey  said  real  estate  and  per- 
sonal property  to  appellee  and  said  Bertie  Cooke,  and  that 
appellee  paid  said  note  to  said  Baum  in  pursuance  of  said 
agreement,  and  thereby  it  was  fully  paid  and  satisfied. 
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Appellee  replied  denying  the  making  of  the  agreement,  the 
sale  and  conveyance  of  the  property  and  the  payment  of 
the  note  as  alleged  in  the  plea,  and  upon  the  .issues  thus 
joined  the  parties  proceeded  to  trial  before  a  jury.  Dur- 
ing the  progress  of  the  trial  appellants  were  permitted  by 
the  court  to  file  an  additional  plea  alleging  that  appellee 
and  one  Bertie  Cooke,  in  consideration  of  the  sale  and  con- 
veyance by  said  A.  W.  Cooke  to  said  Bertie  Cooke,  of  cer- 
tain real  and  personal  property,  promised  to  pay  the  note 
in  the  declaration  mentioned,  and  afterwards,  on  July  1, 
1904,  appellee  and  said  Bertie  Cooke  executed  and  deliv- 
ered to  Samuel  W.  Baum  their  promissory  note  in  lieu  of 
the  note  mentioned  in  the  declaration;  that  said  Baum  ac- 
cepted said  note  so  executed  by  appellee  and  Bertie  Cooke, 
and  surrendered  the  note  in  the  declaration  mentioned  to 
appellee,  whereby  the  said  last  note  was  fully  paid  and  sat- 
isfied. A  general  demurrer  interposed  by  appellee  to  the 
additional  plea  was  sustained  by  the  court,  and  at  the  close 
of  all  the  evidence  the  jury,  by  direction  of  the  court,  re- 
turned a  verdict  for  appellee,  and  the  court  rendered  judg- 
ment thereon  against  appellants  and  A.  W.  Cooke,  for 
81,001.80.  Error  is  assigned  upon  the  rulings  of  the  court 
in  sustaining  the  demurrer  to  the  additional  special  plea,  in 
excluding  certain  evidence  offered  by  appellants,  and  in  giv- 
ing the  peremptory  instruction  asked  by  appellee. 

It  is  only  necessary  to  consider  the  propriety  of  the  ac- 
tion of  the  court  in  sustaining  appellee's  demurrer  to  the 
additional  special  plea.  The  demurrer  should  have  been 
overruled.  The  plea  in  question  is  inartificially  drawn,  but 
we  have  no  doubt  it  is  good  on  general  demurrer. 

If  appellee  and  Bertie  Cooke  agreed  with  A.  W.  Cooke, 
in  consideration  of  the  sale  and  conveyance  by  him  of  cer- 
tain real  and  personal  property  to  Bertie  Cooke,  to  pay  the 
debts  of  A.  W.  Cooke,  including  the  note  sued  on,  and  in 
pursuance  of  such  agreement  appellee  and  Bertie  Cooke 
gave  to  Samuel  W.  Baum  their  note  in  lieu  of  the  note  sued 
on,  and  Baum  so  accepted  their  note  and  surrendered  the 
note  sued  on  to  appellee,  it  operated  as  a  payment  and  dis- 
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charge  of  said  note.  Apart  from  the  agreement  set  up  in 
the  plea,  the  transaction  would  not  necessarily  constitute 
a  payment  and  discharge  of  the  note  mentioned  in  the 
declaration,  but  upon  the  execution  of  that  agreement,  ap- 
pellee and  Bertie  Cooke  became  the  principal  debtors,  in 
lieu  of  A.  W.  Cooke,  and  appellants  became  their  sureties. 
Manifestly  a  principal  debtor  may  not  make  himself  the 
creditor  of  his  surety  with  reference  to  the  identical  trans- 
action out  of  which  the  relation  of  principal  and  surety 
grows. 

The  proposition  contended  for  by  appellee,  that  the  giv- 
ing of  a  new  note  in  renewal  of  a  former  note  will  not  oper- 
ate as  a  payment  of  such  former  note,  unless  it  shall  ap- 
pear the  parties  so  intended  it,  cannot  be  successfully  con- 
troverted, but  it  is  not  applicable  to  the  facts  alleged  in  the 
plea  here  involved.  The  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Andrew  Lindblad  v.  Board  of  Education  of  Normal 
School  District  of  McLean  County,  et  al. 

1.  Board  op  education— when  courts  will  not  interfere  with.  Courts 
will  not  interfere  with  the  exercise  by  a  board  of  education  of  it?  dis- 
cretionary powers  unless  such  discretion  is  manifestly  abused  to  the  op- 
pression of  a  citizen. 

2.  Injunction  -what  does  not  confer  jurisdiction  to-  award,  as 
against  board  of  education.  The  mere  fact  that  a  board  of  education 
may  have  illegally  delegated  a  portion  of  its  discretionary  powers  and 
may  likewise  have  entered  into  a  contract  in  part  or  in  whole  void,  will 
not  confer  jurisdiction  upon  a  court  of  equity  to  award  an  injunction  at 
the  instance  of  a  citizen  who  has  not  alleged  some  special  injury  accru- 
ing or  liable  to  accrue  to  himself  as  a  taxpayer  in  the  district  or  as  a 
patron  of  the  public  schools.    ' 

Injunctional  proceeding.  Appeal  from  the  Circuit  Court  of  McLean 
County;  the  Hon.  Colostin  D.  Myers.  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1904.    Affirmed.     Opinion  filed  October  9,  1905. 
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Wight  &  Alexander,  for  appellant. 

Welty,  Steeling  &  Whitmore  and  Thomas  W.  Tipton, 
for  appellees.  ' 

Mr.  Justice  Battue  delivered  the  opinion  of  the  court. 

Appellant,  a  taxpayer  and  legal  voter  in  the  Normal 
School  District  of  McLean  County  and  a  patron  of  the  com- 
mon schools  in  said  district,  tiled  his  bill  in  equity  against 
the  Board  of  Education  of  Normal  School  District,  the 
Board  of  Education  of  the  State  of  Illinois,  and  certain  in- 
dividuals, appellees,  for  the  purpose  of  having  a  certain 
contract  entered  into  between  said  Board  of  Education  of 
Normal  School  District  and  said  Board  of  Education  of  the 
State  of  Illinois,  merging  the  model  school  of  the  Illinois 
State  Normal  University  into  the  public  school  system  of 
the  town  of  Normal,  declared  illegal  and  void  and  for  an 
injunction  restraining  the  Board  of  Education  of  Normal 
School  District  from  carrying  out  the  terms  and  conditions 
of  said  contract  and  from  issuing  orders  upon  the  treasurer 
of  said  district  directing  him  to  pay  the  salaries  of  certain 
critic  teachers  and  of  Enoch  A.  Fritter,  superintendent. 

The  contract  is  as  follows: 

"This  agreement  made  and  entered  into  this  eighteenth 
day  of  April,  1901,  by  and  between  the  Board  of  Education 
of  the  Town  of  Normal,  County  of  McLean  and  State  of 
Illinois,  and  the  Board  of  Education  of  the  State  of  Illi- 
nois: 

AVitnesseth:  That  the  Model  School  of  the  Illinois 
State  Normal  University  shall  be  merged  into  the  public 
school  system  of  the  town  of  Normal  and  that  said  Normal 
University  shall  be  permitted  to  use  certain  grades  or 
rooms  as  practice  schools  under  the  following  conditions: 

1.  Pupils  of  the  first  five  years  of  school  life  shall  at- 
tend the  West  Side  school  or  the  East  Side  system  under 
regulations  fixed  by  the  Public  School  Board. 

2.  Pupils  attending  the  East  sub-district  doing  the  work 
of  the  first  eight  school  years  shall  be  distributed  among 
twelve  rooms  or  grades,  the  pupils  to  remain  on  the  aver- 
age of  two  terms  or  twenty-four  weeks  in  each  grade. 

3.  The  twelve  grades  shall  be  housed,  six  (or  seven)  in 
the  Model  School,  the  rest  in  the  Public  School  Building. 
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4.  The  grades  in  the  Model  School  Building  shall  be 
grades  or  rooms  1,  2,  3,  4,  11,  12  or  such  other  rooms  as 
may  be  agreed  upon  by  the  Superintendent  of  the  Public 
School  and  President  of  the  University.* 

5.  The  High  School  Department  of  the  Model  School 
shall  be  abandoned,  but  the  University  shall  be  permitted 
to  furnish  teachers  for  six  high  school  classes  each  term, 
such  classes  to  be  selected  by  the  city  superintendent  and 
such  student  teachers  to  be  approved  by  him.  In  such 
classes  lesson  plans  shall  be  submitted  to  the  High  School 
authorities  and  shall  be  under  their  supervision  and  direc- 
tion. Any  such  teacher  may  be  deprived  of  his  class  at  any 
time  his  work  be  not  satisfactory  to  the  superintendent. 

6.  The  University  shall  furnish  janitor,  fuel,  repairs 
and  ordinary  school  supplies  for  the  grades  housed  in  the 
Model  School  building.  The  Public  School  Board  shall 
furnish  the  same  for  the  grades  in  the  Public  School  build- 
ing. 

7.  The  University  may  be  permitted  to  use  the  grades 
in  the  Model  School  building  and  one  or  two  grades  as 
needed  in  the  Public  School  as  a  practice  school. 

8.  The  Public  School  Board  shall  pay  the  teachers  in 
the  practice  schools  not  less  than  $42.50  per  month. 

9.  In  each  room  so  used  as  a  practice  school  the  teachers 
shall  be  paid  by  the  University  such  additional  sura  as  may 
be  necessary  to  secure  persons  able  to  supervise  and  direct 
the  work  of  student  teachers  in  the  most  thorough  manner. 
Such  additional  salary  shall  not  be  less  than  $234  per  }^ear. 
The  University  shall  not  be  bound  by  this  section  to  pay 
more  than  $450  per  year  additional  salary  to  any  critic 
teacher. 

10.  No  teacher  shall  be  permitted  to  teach  in  the  prac- 
tice school  except  members  of  the  senior  class  or  persons 
whose  general  experience  has  eminently  fitted  them  for 
teaching. 

11.  At  a  date  not  later  than  April  1st,  the  University 
authorities  shall  notify  the  Public  School  Board  what 
grades  the  University  shall  wish  to  use  the  following  year 
as  practice  schools. 

12.  In  all  grades  used  as  practice  schools  the  teachers 
shall  be  selected  by  the  concurrent  action  of  the  State 
Board  and  of  the  Public  School  Board.  In  all  grades  not 
used  as  practice  schools  the  Public  School  Board  shall  have 
exclusive  right  to  select  the  teachers. 

13.  The  course  of  study  shall  be  prepared  by  the  Presi- 
dent of  the  University  and  the  Superintendent  of  Schools 
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and  submitted  to  the  Public  School  Board  for  amendment 
and  adoption. 

14.  Rules  and  regulations  relating  to  rights  and  obliga- 
tions of  parents'  and  pupils'  reports,  discipline,  promotions 
and  all  other  matters  of  general  character  shall  be  made  by 
the  Public  School  Board. 

15.  The  University  shall  have  power  to  make  necessary 
regulations  in  regard  to  the  use  of  the  University  property 
and  in  regard  to  the  mode  of  instruction  and  daily  program 
in  the  practice  schools. 

16.  All  text-books  that  puoils  are  required  to  buy  shall 
be  prescribed  by  the  public  school  authorities. 

17.  If  copies  of  such  regularly  adopted  text-books  are 
needed  by  indigent  children,  they  shall  be  furnished  by  the 
Public  School  Board. 

18.  The  school  year  in  the  public  school  shall  be  divided 
into  terms  in  conformity  with  the  three  regular  terms  of 
the  University  calendar. 

19.  Tuition  in  all  grades  shall  be  free  to  all  residents  of 
Normal. 

20.  Rates  of  tuition  for  non-resident  pupils  shall  be 
fixed  by  the  Public  School  Board,  and  such  tuition  shall  be 
paid  into  the  Public  School  treasury. 

21.  All  pupils  attending  the  grades  in  the  Model  School 
building  shall  have  the  privilege  of  the  campus  of  the 
University,  library  and  gymnasium  under  such  regulations 
as  the  University  may  adopt. 

22.  The  high  school  pupils  may  be  permitted  to  use  the 
campus  for  a  playground  and  shall  be  granted  one  hour  per 
day  of  physical  culture  in  the  gymnasium  under  the  super- 
vision of  the  teacher  of  physical  culture  on  such  terms  as 
may  be  agreed  upon  by  the  President  of  the  University 
and  the  Superintendent,  providing  such  privileges  shall  not 
conflict  with  the  paramount  rignts  of  the  Normal  stu- 
dents. 

23.  The  University  instructors  in  music,  drawing  and 
physical  culture  shall  supervise  the  work  in  their  respective 
departments  in  the  various  grades  of  the  Normal  Public 
Schools.  One-third  of  their  time  shall  be  thus  at  the  dis- 
posal of  the  Public  School  authorities. 

24.  These  articles  of  agreement  may  be  amended  by  the 
concurrent  action  of  the  Public  School  Board  and  the  State 
Board  of  Education. 

25.  Either  party  to  this  agreement  may  cause  the  same 
to  terminate  on  June  30,  of  any  year,  by  giving  written 
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notice  to  the  other  party  at  least  six  months  prior  to  the 
proposed  termination. 

Wesley  Grinstead,  President. 
Enoch  A.  Fritter,  Clerk. 
For  the  Board  of  Education  of  the  Normal  School  District, 
Normal,  111. 

The  Board  of  Education  of  the  State  of  Illinois, 
By  William  H.  Green,  President. 
[Seal]  Alfred  Bayliss,  Secretary." 

The  bill  alleges  that  the  public  schools  of  the  town  of 
Normal  are  conducted  under  and  in  pursuance  of  the  terms 
of  said  contract  and  that  the  students  in  attendance  upon  the 
Illinois  State  Normal  University  and  who  teach  the  grades 
housed  in  the  model  school  building  and  one  or  more  of 
the  grades  housed  in  the  public  school  buildings  of  Normal 
School  District  are  not  required  to  have  certificates  from 
the  county  superintendent  of  schools  of  McLean  county; 
that  appellee  Enoch  A.  Fritter  is  superintendent  of  the 
public  schools  in  the  Normal  School  District  and  receives 
a  salary  as  such  superintendent  of  $167.64  per  month,  and 
that  the  said  Fritter  also  performs  educational  work  for 
appellee  the  Board  of  Education  of  the  State  of  Illinois, 
in  supervising,  directing  and  controlling  the  work  of  the 
critic  teachers  employed  under  the  contract,  and  receives 
an  additional  salary  therefor  from  said  Board  of  Educa- 
tion of  the  State  of  Illinois. 

The  chancellor  sustained  a  general  demurrer  to  the  bill 
interposed  by  appellees  and  entered  a  decree  dismissing  the 
bill  for  want  of  equity.  To  reverse  this  decree,  appellant 
prosecutes  this  appeal. 

The  town  of  Normal  was  incorporated  by  special  act  of 
the  legislature  approved  February  25,  1867.  Article  VIII 
of  the  charter  provides  for  a  public  school  system;  that  the 
town  of  Normal  shall  constitute  a  school  district,  known  as 
'"Normal  School  District;"  that  the  governing  body  of  the 
public  schools  of  such  district  shall  be  styled  "Board  of 
Education  of  Normal  School  District,"  and  shall  consist  of 
five  members,  each  of  whom  shall  hold  office  for  a  term  of 
five  years,  one  to  be  elected  each  year  on  the  first  Monday 
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in  March.  Section  4  of  said  article  provides :  "  Said  Board 
of  Education  shall  be  a  body  corporate  and  politic,  by  the 
name  and  style  of  Board  of  Education  of  Normal  School 
District;  may  have  a  common  seal  and  change  the  name  at 
pleasure,  and  as  such  may  contract  and  be  contracted  with, 
sue  and  be  sued,  plead  and  be  impleaded  in  and  before  any 
tribunal  having  competent  jurisdiction." 

Section  11  provides :  "The  said  Board  of  Education  shall 
have  the  entire  management  and  control  of  all  the  common 
schools  and  transact  all  business  whioh  may  be  necessary  in 
relation  to  said  common  schools  in  said  district,  and  shall 
have  all  the  rights,  power  and  authority  necessary  for  the 
proper  management  of  the  schools  and  school  funds,  with 
the  power  to  make  all  such  rules,  orders  and  requirements 
as  they  may  deem  necessary  to  carry  their  powers  and  duties 
into  effect  and  perfect  a  good  system  of  public  instruction 
and  common  schools  in  said  district." 

Section  13  provides :  "  Said  Board  shall  have  power  and 
authority  to  divide  said  School  District  into  two  or  more 
districts,  when  in  the  opinion  of  the  Board  it  shall  seem 
advisable." 

The  jurisdiction  of  a  court  of  equity  to  award  the  decree 
sought  by  the  bill  in  this  case,  is  invoked  upon  three  grounds. 
First,  that  the  contract  in  question  is  ultra  vires,  illegal 
and  void  for  the  reason  that  the  Board  of  Education  of 
Normal  School  District  has  thereby  surrendered  or  dele- 
gated, in  whole  or  in  part,  certain  discretionary  powers 
vested  in  it  as  a  quasi  municipal  corporation  by  its  charter, 
to  its  superintendent  Enoch  A.  Fritter,  and  to  the  Board 
of  Education  of  the  State  of  Illinois;  second,  that  certain 
persons  named  in  the  bill  as  defendants  and  designated  in 
the  contract,  critic  teachers,  and  to  whom  is  paid  $42.50 
per  month,  each,  by  the  Board  of  Education  of  Normal 
School  District,  are  also  in  the  employment  of  and  receive 
pay  from  the  Board  of  Education  of  the  State  of  Illinois; 
that  the  duties  of  said  critic  teachers  are  to  supervise  and 
direct  the  work  of  the  student  teachers  who  teach  in  those 
grades  of  the  common  schools  denominated  in  the  contract* 
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practice  schools,  and  tbat  said  critic  teachers  devote  very 
little,  if  any,  of  their  time  to  the  work  of  teaching  the  pupils 
attending  the  public  schools;  third,  that  Enoch  A.  Fritter 
receives  a  salary  as  superintendent  of  the  Normal  School 
District  of  $167.64  per  month,  and  also  performs  educational 
work  for  the  Board  of  Education  of  the  State  of  Illinois  in 
supervising,  directing  and  controlling  the  work  of  said  critic 
teachers,  and  receives  therefor  a  salary  from  said  Board  of 
Education  of  the  State  of  Illinois,  in  addition  to  the  salary 
paid  him  by  the  Normal  School  District. 

The  management  and  control  of  the  common  schools  of 
the  district  involves,  primarily,  the  exercise  of  discretion- 
ary and  not  merely  ministerial  functions.  These  discretion- 
ary functions  are  by  the  charter  creating  the  Board  of  Edu- 
cation of  Normal  School  District  vested  in  such  board  and 
may  only  be  exercised  in  the  manner  thereby  authorized. 
Cook  County  v.  McCrea,  93  III.  236.  Such  discretionary 
functions  are  in  the  nature  of  trusts  imposed  by  legislative 
authority  upon  the  Board  of  Education,  and  call  for  the  ex- 
ercise by  it,  as  trustee  for  the  public,  of  its  exclusive  judg- 
ment in  their  performance,  and  cannot  be  delegated  by  it 
to  another.  1  Dillon's  Municipal  Cor.  (4th  ed.),  154;  East 
St.  Louis  v.  Wehrung,  50  111.  28;  City  of  Chicago  v.  Trotter, 
136  111.  430.  Courts,  however,  will  not  interfere  with  the 
exercise  by  a  municipal  corporation  of  its  discretion  unless 
such  discretion  is  manifestly  abused  to  the  oppression  of  a 
citizen.  Canal  Commissioners  v.  Village  of  E.  Peoria,  179 
111.  214. 

Appellant  has  not  directed  our  attention  to  any  specific 
provision  in  the  contract  which  manifests  an  abuse  of  dis- 
cretion by  the  Board  of  Education  of  Normal  School  Dis- 
trict, to  his  injury  or  oppression,  nor  does  he  in  his  bill 
allege  that  any  injury  or  oppression  has  resulted  or  will 
result  to  him  by  carrying  out  the  terms  of  the  contract. 
It  may  be  conceded  that  the  Board  of  Education  of  Nor- 
mal School  District  has,  by  the  contract  in  question,  sur- 
rendered or  delegated  in  whole  or  in  part,  some  of  its  dis- 
cretionary powers  and  functions  to  its  superintendent  and 
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to  the  Board  of  Education  of  the  State  of  Illinois,  and  that 
said  contract  is,  in  these  respects,  if  not  as  a  whole,  illegal 
and  void,  but  this  alone  will  not  confer  jurisdiction  on  a 
court  of  equity  to  enjoin  its  enforcement. 

Appellant  must  allege  some  special  injury  accruing  or 
liable  to  accrue  to  himself  as  a  taxpayer  in  the  district  or 
as  a  patron  of  the  public  schools,  and  in  the  absence  of  any 
such  allegation  he  cannot  maintain  a  bill  to  enjoin  the  en- 
forcement of  a  contract,  solely  upon  the  ground  that  such 
contract  as  made,  contravenes  a  dry,  abstract,  legal  duty. 
Chicago  v.  Union  Building  Ass'n,  102  111.  379. 

An  attempt  is  made  to  bring  the  case  at  bar  within  a 
well  recognized  field  of  equity  jurisdiction,  by  the  allega- 
tions in  the  bill  that  the  payment  by  the  Board  of  Educa- 
tion of  Normal  School  District  of  $42.50  per  month  to  each 
of  eight  critic  teachers,  and  of  $167.64  per  month*  to  its 
superintendent,  Enoch  A.  Fritter,  is  unauthorized  and  il- 
legal. 

The  appointment  o,f  a  superintendent  of  the  public 
schools  of  the  district  and  of  teachers  for  said  schools  and 
the  fixing  the  salary  of  such  superintendent  and  teachers 
are  purely  discretionary  powers  vested  exclusively  in  the 
Board  of  Education  of  Normal  School  District,  and  a  court 
of  equity  will  not  presume  to  direct  or  prevent  the  exercise 
of  those  powers.  Neither  the  appointment  of  a  person,  as 
superintendent,  who  is  engaged  in  other  educational  work 
for  which  he  is  paid  a  salary,  nor  the  appointment  of  and 
payment  of  salaries  to  critic  teachers,  is  prohibited  by  the 
organic  law  of  the  Normal  School  District. 

The  allegation  in  the  bill  that  student  teachers  are  per- 
mitted to  teach  certain  high  school  classes,  without  having 
first  procured  certificates  from  the  county  superintendent 
of  schools  of  McLean  county,  does  not  invest  a  court  of 
equity  with  jurisdiction  to  enjoin  the  Board  of  Education 
from  permitting  such  person  to  teach.  The  contract  con- 
tains no  provision  that  the  student  teachers  shall  not  be 
required  to  have  such  certificates,  and  the  bill  does  not 
allege  that  they  are  paid  for   their  services  out  of  the 
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common  school  funds  of  the  district.  Furthermore,  such 
student  teachers  may,  for  anything  that  appears  to  the 
contrary,  have  certificates  granted  to  them  by  the  state 
superintendent  of  public  instruction  authorizing  them  to 
teach  in  any  county  and  school  district  in  the  State. 

The  bill  does  not  allege  that  the  critic  teachers  or  the 
student  teachers  employed  under  the  contract  are  incom- 
petent or  inefficient;  that  the  taxes  are  increased  by  reason 
of  the  performance  of  thQ  contract;  that  the  instruction 
or  discipline  of  the  pupils  in  the  public  schools  is  impaired 
or  prejudiced  by  it.  It  may  well  be  that  the  contract  is 
not  enforceable  by  either  party  to  it;  that  it  is  merely  a 
status  at  will,  but  so  long  as  it  fulfills  the  object  for  which 
it  was  manifestly  entered  into,  viz.,  the  proper  instruction 
of  pupils  attending  the  public  schools  of  the  district,  and 
no  injur}7  to  appellant  is  alleged,  he  cannot  enjoin  its  en- 
forcement. It  does  not  appear  from  the  bill  but  that  the 
arrangement  is  mutually  beneficial  to  the  parties  and  ad- 
vantageous to  every  person  and  interest  involved,  and 
appellant  does  not  show  himself  to  be  in  any  manner  ag- 
grieved. The  decree  of  the  Circuit  Court  dismissing  the 
bill  for  want  of  equity  is  right  and  will  be  affirmed. 

Affirmed. 


John  C.  Pfeiffer,  et  al.,  v.  John  Bauer,  Jr.,  et  al. 

1.  Assumpsit— when  does  not  lie.  Notwithstanding  the  action  of  as- 
sumpsit is  equitable  in  its  nature  and  available  to  recover  back  money 
which  in  equity  and  good  conscience  the  defendant  ought  not  to  retain,, 
yet  it  is  not  a  substitute  for  the  proceeding  in  equity  to  correct  mistakes 
and  does  not  lie  for  the  purpose  of  reviewing  and  revising  a  partnership 
settlement. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Shelby 
County;  the  Hon.  Samuel  L.  Dwight,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1905.    Affirmed.    Opinion  filed  October  9^  1903.. 

Walter  C.  Hbaden,  for  appellants. 
Chafes  &  Chew,  for  appellees, 

VOL.  CXXII  40 
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Mr.  Justice  Baumk  delivered  the  opinion  of  the  court 
Prior  to  January  1, 1904,  appellants,  John  C.  Pfeiffer  and 
Bert  Harves,  and  appellees,  John  Bauer,  Jr.,  and  Julius  J. 
Kull,  constituted  a  partnership  engaged  in  the  conduct  of 
a  general  mercantile  business  in  the  village  of  Strasburg, 
appellants  conducting  the  dry  goods,  groceries,  boots  and 
shoes  and  undertaking  departments  on  the  east  side  of  the 
main  store  room  and  appellees  conducting  the  hardware, 
furniture  and  implement  departments  on  the  west  side  of 
said  store  room.  Separate  books  of  account  and  cash  reg- 
isters were  kept  for  the  convenience  of  the  business,  by 
appellants  and  appellees,  but  all  moneys  were  deposited 
into,  and  checked  out  of,  one  bank  account,  all  the  partners 
being  equally  interested  in  the  entire  business  and  property 
of  the  firm.  In  the  regular  course  of  business  and  without 
any  reference  to  a  dissolution  of  the  partnership,  an  inven- 
tory of  the  partnership  property,  assets  and  liabilities  was 
taken  at  the  close  of  business,  December  31,  1903,  appel- 
lants invoicing  the  merchandise  in  the  departments  man- 
aged by  them  and  appellees  doing  the  like  in  the  depart- 
ments under  their  control.  It  is  agreed  that  all  of  the 
parties  understood  and  believed  that  the  invoices  as  made 
and  submitted  were  true  and  correct,  and  that  as  so  in- 
voiced the  following  was  accepted  by  them  as  a  true  and 
correct  inventory  of  the  partnership  assets,  on  January  1, 
1904;: 

Cash  on  hand ...$      16S  07 

Hardware,  Furniture  and  Implements 8,970  56 

Store  Book  Accounts 4,557  15 

Undertaking  Accounts 161  61 

Notes  on  hand 1,607  00 

Huckster  Wagon  and  Team 320  00 

Fixtures. 1,454  49 

Undertaking  Stock 1,507  62 

Dry  Goods,  Groceries,  Boots  and  Shoes 13,957  09 

Produce  on  Market 257  36 

Old  Hardware  store  and  lot 1,800  00 

Yakey  lot 650  00 
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Brick  store  building 5,700  00 

Total  assets $41,110  95 

It  is  also  agreed' that  the  total  indebtedness  of  the  firm 
on  January  1,  1904,  was  $19,230.98. 

In  the  latter  part  of  January,  1904,  appellee  Bauer  pro- 
posed a  dissolution  of  the  partnership  property,  and  after 
some  consideration  an  agreement  was  arrived  at,  amica- 
bly, without  friction  or  controversy,  that  the  partnership 
assets  be  divided  and  the  firm  dissolved  and  that  the  in- 
ventories taken  January  1,  1904,  should  be  accepted  as  the* 
basis  of  such  division.  In  pursuance  of  such  agreement,  a 
division  was  made,  appellants  Pfeiffer  and  Harves  taking 
jointly  property  of  the  firm  at  valuations,  as  follows : 

Dry  Goods,  Groceries,  etc $13,957  09 

Huckster  Wagon  and  Team 320  00 

Undertaking  stock 1,507  62 

Produce  on  Market 257  36 

Keai  Estate 650  00 

Fixtures 650  08 

Book  Accounts 2,230  96 

Notes. 745  07 


.  $20,318  18 
and  appellees  Bauer  and  Kull  taking  jointly,  property  of 
the  firm  at  valuations,  as  follows : 

Hardware,  Implements  and  Furniture $   8,970  56 

Fixtures 738  12 

Eeal  Estate 7,500  00 

Book  Accounts 2,231  37 

Notes. 736  00 


$20,176  05 
The  difference  between  the  total  of  the  valuations  as  in- 
dicated was  satisfactorily  adjusted  between  the  parties  at 
the  time  of  the  division,  and  deeds  were  executed  and  de- 
livered vesting  title  in  the  several  parties,  in  accordance 
with  the  terms  of  the  agreement.    Thereafter,  appellants 
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conducted  their  business  in  the  store  room  formerly  occu- 
pied by  them,  as  tenants  of  appellees,  under  a  lease  expir- 
ing November  1,  1904. 

In  April,  1904,  appellants  listed  their  stock  of  dry  goods, 
groceries,  etc.,  with  one  Martin  Hamm,  a  broker,  for  sale 
or  trade,  at  a  valuation  of  $14,000,  and  about  the  middle  of 
May  following,  Hamm  succeeded  in  trading  the  same,  sub- 
ject to  invoice,  to  J.  B.  Shafer  &  Co.,  of  Fairfield,  Illinois, 
for  certain  real  estate.  The  invoice  then  taken  of  the  stock 
of  dry  goods  and  groceries  amounted  to  about  $11,000,  and 
it  was  apparent  that  if  the  prior  invoice  of  January  1, 1904, 
which  had  been  accepted  by  all  parties  as  the  basis  of  the 
division,  was  correct,  there  was  a  discrepancy  of  about 
$3,000  in  the  value  of  such  stock.  Appellants  were  then 
moved  to  make  a  more  careful  examination  of  the  invoice 
of  January  1,  1904,  and  such  examination  disclosed  that 
certain  partnership  property  consisting  of  store  furniture 
and  fixtures,  produce  on  market,  horses  and  wagons  sepa- 
rately invoiced  at  $2,031.85,  and  listed  in  the  same  book  in 
which  the  stock  of  dry  goods  and  groceries  was  listed,  had 
also  through  inadvertence,  been  improperly  included  in  the 
total  valuation  of  $13,957.09,  as  dry  goods  and  groceries. 
An  examination  of  the  invoice  book  prepared  by  appellants 
also  disclosed  other  errors  in  footings  and  in  carrying  out 
the  valuation  of  articles  invoiced,  amounting  to  $945.98, 
of  which  $907.05  was  against  appellants  and  $38.93  against 
appellees,  leaving  $868.12  as  the  net  amount  against  appel- 
lants on  account  of  such  errors. 

Appellants  brought  this  suit  in  assumpsit  against  appel- 
lees to  recover  the  sum  of  $2,899.97,  claimed  to  be  due 
appellants  by  reason  of  the  alleged  mistakes.  The  declara- 
tion consists  of  the  common  counts,  and  the  cause  was  tried 
by  the  court,  without  a  jury,  resulting  in  a  finding  and 
judgment  against  appellants. 

All  the  alleged  mistakes  relied  upon  by  appellants  as 
grounds  of  recovery  appear  in  the  invoice  book  prepared 
by  appellants.  The  original  memoranda  of  the  invoice 
taken  by  appellants  were  made  by  them  on  small  slips  of 


Third  District— A.  D.  1905.  629 

Pf eiffer  v.  Bauer. 

paper,  and  subsequently  copied  therefrom  by  them  into  a 
bound  blank  book.  Appellees  do  not  admit  that  the  in- 
voice slips  were  accurately  copied  into  the  book,  and  many 
of  such  slips  having  been  lost  or  destroyed  it  is  impossible 
precisely  to  determine  that  fact.  It  is,  however,  practi- 
cally conceded  that  the  alleged  errors  are  unmixed  with 
any  element  of  fraud  on  the  part  of  appellants. 

Manifestly  the  partners  had  entire  confidence  in  each 
other  and  in  the  accuracy  of  the  statements  made  by  each 
to  the  other  as  to  the  quantity  and  value  of  the  partnership 
property  invoiced  by  the  respective  managers  of  the  several 
departments  of  the  partnership  business.  Each  had  access 
to  the  invoice  taken  by  the  other  and  ample  opportunity 
to  examine  and  verify  the  accuracy  of  the  same,  but  they 
chose  to  rely  solely  upon  the  correctness  of  the  statements 
in  gross  made  by  each  to  the  other. 

There  is  evidence  in  the  record  tending  to  show  it  was 
understood  and  agreed  between  the  parties  that  if  any  mis- 
takes were  afterwards  discovered  in  the  matter  of  the  divis- 
ion, they  should  be  corrected,  and  the  evidence  also  shows 
that  some  mistakes  involving  comparatively  small  amounts 
were  subsequently  discovered  and  amicably  and  satisfac- 
torily adjusted. 

While  we  fully  recognize  the  action  of  assumpsit  as  equi- 
table in  its  nature,  and  available  to  a  plaintiff  to  recover 
back  money  which,  in  equity  and  good  conscience,  the  de- 
fendant ought  not  to  retain,  we  are  constrained  to  hold  it 
is  not  sufficiently  elastic  to  be  available  to  appellants  as  a 
remedy  upon  the  facts  in  this  case.  Assumpsit  lies  only 
for  money,  and  onfy  when  the  rights  of  the  parties  will  be 
adequately  conserved  by  the  payment  and  receipt  of  money. 

In  the  case  at  bar  appellants  supposed  they  were  receiv- 
ing, in  the  division  of  the  partnership  property,  a  stock  of 
dry  goods,  groceries,  etc.,  of  the  value  of  $13,957.09,  and 
appellees  supposed  they  were  receiving  the  equivalent  in 
value  of  such  stock  in  other  property  of  the  firm.  It  may 
well  be  that  appellees  would  be  satisfied  to  take  the  prop- 
erty received  by  them  in  exchange  for  their  interest  in  the 
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property  received  by  appellants,  on  the  basis  of  the  valu- 
ations as  then  determined,  and  be  entirely  unwilling  to 
receive  the  same  property  on  the  basis  of  different  valua- 
tions. The  effect  of  a  recovery  by  appellants  against  appel- 
lees in  this  case  would  be  to  compel  appellees  to  keep  the 
property  received  by  them  in  the* division  and  to  pay  ap- 
pellants a  large  sum  of  money  as  boot.  It  would  force 
appellees  to  consummate  a  contract  never  entered  into  or 
contemplated  by  them,  and  one,  doubtless,  they  would  never 
have  consented  to  be  bound  by.  True,  the  valuations  placed 
upon  the  property  involved  in  the  exchange  were  agreed  to 
by  all  the  parties,  but  such  valuations  were  so  agreed  to  in 
contemplation  of  an  exchange  of  property  and  not  with  a 
view  to  its  purchase  and  sale  for  cash.  Appellants  insist 
upon  a  strict  performance  of  the  contract  for  exchange,  so 
far  as  it  relates  to  the  specific  property  taken  by  the  re- 
spective parties,  and  in  addition  that  appellees  shall  pay 
them  the  sum  of  nearly  $3,000.  This,  they  cannot  do,  in 
the  absence  of  proof  of  fraud  or  other  improper  conduct  on 
the  part  of  appellees. 

Before  appellants  can  be  relieved  from  the  consequences 
of  a  bargain  induced  by  their  own  mistakes,  they  must  do 
equity  by  placing  appellees  in  a  position  corresponding  as 
nearly  as  may  be  with  that  occupied  by  them  before  the 
execution  of  the  contract  of  exchange.  This  appellants  can 
only  do  in  a  court  of  equity. 

The  agreement  of  the  parties  to  correct  any  mistakes  that 
might  be  discovered  in  the  division  of  the  property,  was 
clearly  not  contemplated  to  cover  mistakes  of  the  magni- 
tude of  those  here  involved,  but  was  in  anticipation  of  the 
discovery  of  such  clerical  errors  as  would  not  materially 
change  the  status  of  the  parties  and  could  be  readily  and 
amicably  adjusted. 

The  judgment  of  the  Circuit  Court  is  right  and  will  be 
affirmed. 

Affirmed. 
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Lewis  W.  Green  v.  George  Buckingham. 

1.  Trespasser— extent  of  right  of  owner  of  land  to  eject.  The  owner 
of  land  has  a  right  to  eject  a  trespasser  thereon;  where  in  so  doing  he 
employs  more  force  than  is  reasonably  necessary  to  that  end,  he  is  guilty 
of  trespass. 

Action  of  trespass  for  assault  and  battery.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  E.  R.  E.  Kimbrough,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1905.  Reversed  and 
remanded.    Opinion  filed  October  9,  1005. 

J.  B.  Mann,  for  appellant. 
Eeariok  &  Meek8,  for  appellee. 

Mr,  Justice  Baume  delivered  the  opinion  of  the  court. 

Appellant  brought  this  suit  against  appellee  to  recover 
damages  for  an  assault  and  battery  committed  on  the  per- 
son of  the  former  by  the  latter.  The  case  was  tried  upon 
the  issue  made  by  appellee's  plea  justifying  the  assault  in 
defense  of.  the  possession  of  land  occupied  by  him  and  ap- 
pellant's replication  averring  the  use  of  excessive  force  by 
appellee.  There  was  a  verdict  and  judgment  in  favor  of 
appellee. 

The  uncontradicted  evidence  discloses  that  on  the  day  of 
the  assault  appellant  was  engaged  in  constructing  a  rail 
fence  on  land  which  he  claimed  to  own  and  which  appellee 
claimed  he  was  entitled  to  the  possession  of.  Appellee  ob- 
serving the  progress  of  the  work  ordered  appellant  to  quit 
building  the  fence,  and  kicked  down  several  panels  of  the 
fence  then  constructed.  Appellant  refused  to  quit  and  was 
proceeding  to  construct  the  fence  whereupon  appellee, 
without  warning  and  without  any  demonstration  on  the 
part  of  appellant,  struck  the  latter  a  violent  blow  on  the 
side  of  the  head  with  his  fist.  The  force  of  the  blow  cut 
appellant's  ear  and  knocked  him  against  the  fence  injuring 
his  leg,  long  afflicted  with  varicose  veins.  Appellant  was 
seventy- two  years  of  age  and  weighed  150  pounds,  and  ap- 
pellee was  thirty-five  years  of  age  and  weighed  170  pounds. 
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A  trespasser  who  refuses  to  comply  with  the  request  of 
the  rightful  occupant  to  leave  the  premises  may  be  forcibly 
ejected,  but  no  more  force  must  be  used  than  is  reasonably 
necessary  to  that  end.     Jones  v.  Jones,  71  111.  562. 

Clearly,  in  this  case,  appellee  did  not  commit  the  assault 
complained  of  in  the  exercise  of  his  lawful  right  to  eject 
appellant  from  the  premises.  Rather,  the  character  and 
circumstances  of  the  assault  show  that  it  was  made  mali- 
ciously and  for  the  sole  purpose  of  inflicting  an  injury  upon 
the  person  of  appellant. 

Because  the  verdict  is  against  the  manifest  weight  of  the 
evidence,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Louis  Lowenstein,  Administrator,  v.  The  Franklin  Life 
Insurance  Company  of  Illinois. 

1.  Insurance  policy—  when  defense  of  death  resulting  from  use  of 
intoxicating  liquors  not  waived.  The  fact  that  an  insurance  company 
may  by  conduct  have  waived  the  right  to  cancel  a  policy  because  of  the 
intemperate  use  by  the  insured  of  intoxicating  liquors,  does  not  affect 
its  right  to  defend  against  an  action  upon  such  policy  on  the  ground 
that  the  death  of  the  insured  resulted  from  the  effects  of  intoxication. 

2.  Judgment— when  entry  of  proper,  notwithstanding  plea  of  gen- 
eral issue  remains  undisposed  of  The  entry  of  judgment  for  the  de- 
fendant is  proper  notwithstanding  a  plea  of  general  issue  remains  on 
file  and  undisposed  of,  where  the  plaintiff  abided,  after  demurrer  sus- 
tained, by  his  replication  to  a  special  plea  which  presented  a  complete 
defense. 

Action  of  assumpsit.  Error  to  the  Circuit  Court  of  Greene  County; 
the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1905.     Affirmed.     Opinion  filed  October   9,  1905. 

Albert  Salzenstein  and  Mark  Meyerstein/,  for  plaintiff 
in  error. 

McAnultt  &  Allen,  for  defendant  in  error. 

Mr.  Justice  Batjme  delivered  the  opinion  of  the  court. 
Tiiis  is  a  suit  by  plaintiff  in  error  against  defendant  in 
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error  on  a  policy  of  life  insurance  for  $3,000  issued  August 
10,  1903,  to  William  EL  Young,  whose  death  occurred  Sep- 
tember 25,  1904.  The  declaration  consists  of  one  count,  in 
the  usual  form,  setting  up  the  policy  in  Kgbc  verba,  and  al- 
leging the  payment  of  premiums  and  the  performance  by 
the  insured  of  all  the  conditions  of  the  policy,  and  the  due 
execution  and  delivery  of  the  required  proofs  of  death.  To 
this  declaration,  defendant  in  error  filed  a  plea  of  the  gen- 
eral issue  and  plaintiff  in  error  added  his  similiter  thereto. 
Defendant  in  error  also  filed  a  special  plea  averring  that 
the  policy  of  insurance  sued  on  was  issued  and  delivered  to 
the  insured  and  accepted  by  him  under  and  in  consideration 
of  a  written  application  therefor,  executed  by  the  insured 
and  delivered  to  defendant  in  error,  August  10,  1903., 
wherein  the  insured  agreed  that  if  within  two  years  from 
the  date  of  any  policy  issued  to  him  upon  said  application  he 
should  become  intemperate  in  the  use  of  narcotic  or  alco- 
holic or  other  stimulants,  or  in  the  event  of  his  death  as  the 
result  of  the  use  of  narcotic  or  alcoholic  or  other  stimulants, 
then  said  policy  should  be  null  and  void;  that  by  the  terms 
of  the  policy  said  application  was  made  a  part  thereof,  and 
that  within  two  years  from  the  date  of  said  policy,  the. 
insured  died  as  the  result  of  the  use  of  alcoholic  stimu- 
lants, by  reason  of  which  said  policy  became  and  has  ever 
since  remained  null  and  void.  To  this  special  plea  plaintiff 
in  error  replied  that  the  insured  on  August  10,  1903,  and 
for  sometime  previous  thereto  and  continuously  from  said 
date  to  the  date  of  his  death,  was  habitually  and  con- 
firmedly  addicted  to  the  intemperate  use  of  alcoholic 
liquors;  and  that  defendant  in  error  ou  the  date  when  said 
policy  was  issued  and  for  sometime  previous  thereto  and 
ever  since  said  date  well  knew  that  the  insured  was  so  har 
bitually  and  confirmedly  addicted  to  the  intemperate  use 
of  alcoholic  liquors,  and  so  well  knowing  all  of  the  same, 
issued  said  policy  to  said  insured.  By  leave  of  court, 
plaintiff  in  error  subsequently  filed  three  additional  repli- 
cations to  said  special  plea.  The  first  avers,  that  on  July 
5,  1904,  and  long  before  the  death  of  the  insured,  defend- 
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ant  in  error  had  due  notice  that  said  insured  was  habit- 
ually, confirmedly  and  so  excessively  using  alcoholic  liquors 
that  by  reason  thereof  his  life  was  seriously  endangered, 
and  that  such  use  of  said  liquors  by  said  insured  was  so 
seriously  impairing  his  life  that  the  necessary  result  would 
be  that  he  would  die  therefrom  in  the  near  future;  that 
notwithstanding  such  knowledge  of  the  defendant  in  error 
it  kept  said  policy  in  full  force  and  effect  to  the  date  of  the 
death  of  said  insured. 

The  second  additional  replication  avers  that  the  policy 
in  question  was  issued  to  insured  in  consideration  of  the 
payment  by  him  to  defendant  in  error  of  $143.99,  and  that 
defendant  in  error  then  well  knew  that  said  insured  was 
habitually  and  confirmedly  addicted  to  the  intemperate  use 
of  alcoholic  liquors.  The  third  additional  replication  avers 
that  at  the  time  the  alleged  application  for  the  policy  in 
question  was  obtained  from  said  insured,  and  when  the 
signature  of  insured  was  procured  thereto,  said  insured 
was  then  and  there  so  intoxicated  by  the  drinking  of  spirit- 
uous liquors  that  he  could  not  and  did  not  then  know 
what  was  contained  in  said  application,  which  fact  was 
well  known  to  defendant  in  error;  that  said  insured  did  not 
see  said  application  thereafter,  or  then  or  thereafter  know 
the  contents  thereof,  but  died  in  ignorance  of  the  provis- 
ion set  up  as  a  defense  in  the  special  plea.  The  demurrer 
of  defendant  in  error  to  the  original  and  three  additional 
replications  was  sustained  by  the  court,  and  plaintiff  in  er- 
ror electing  to  abide  by  his  said  replications,  judgment 
was  entered  against  him  in  bar  of  the  action  and  for  costs. 

The  demurrer  to  the  several  replications  to  the  special 
plea  was  properly  sustained.  The  plea  does  not  aver  facts 
constituting  a  forfeiture  of  the  policy  in  the  lifetime  of  the 
insured,  as  that  within  two  years  from  the  date  of  the  pol- 
icy he  became  intemperate  in  the  use  of  narcotic  or  alcoholic 
stimulants,  but  avers  his  death  resulting  from  the  use  of 
alcoholic  stimulants,  as  the  ground  of  forfeiture. 

If  the  intemperate  use  by  the  insured  of  alcoholic  stimu- 
lants had  been  the  ground  of  forfeiture  relied  upon  by  do- 
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fendant  in  error,  as  a  defense  to  the  action  on  the  policy, 
the  facts  averred  in  the  original  and  first  and  second 
additional  replications  would  amount  to  a  waiver  of  such 
ground  of  forfeiture,  but  no  facts  are  averred  amounting 
to  a  waiver  by  defendant  in  error  of  the  forfeiture  occa- 
sioned by  the  death  of  the  insured  as  the  result  of  his  use 
of  alcoholic  stimulants.  In  Newman  v.  Covenant  Mutual 
Ins.  Co.,  76  Iowa,  56,  the  certificate  provided  that  if  the  in- 
sured "shall  use  alcoholic,  narcotic,  or  other  stimulants  to 
such  an  extent  as  to  injure  his  or  her  health,  or  produce . 
ddirium  tremens,  or  shall  die  while  intoxicated,  or  from  the 
effects  of  drunkenness,  the  certificate  shall  be  void  and  of 
no  effect."  There  was  proof  in  that  case  that  the  agent 
of  the  insurer  had  full  knowledge  of  the  intemperate  use  by 
the  insured  of  alcoholic  stimulants,  and  that  the  insured 
was  an  habitual  drunkard,  but  the  court  held  that  the' 
waiver  of  the  right  by  the  insurer  to  cancel  the  certificate 
on  those  grounds  did  not  operate  to  waive  the  provision 
voiding  the  policy  if  the  insured  died  from  the  effects  of 
intoxication  or  while  intoxicated.  Joyce  on  Insurance,  vol. 
3,  sec.  2613. 

The  averment  in  the  first  additional  replication  that 
defendant  in  error  had  due  notice  that  the  insured  was 
habitually,  confirraedly  and  so  excessively  using  alcoholic 
liquors  that  by  reason  thereof  his  life  was  seriously  endan- 
gered, and  that  such  use  of  said  liquors  by  said  insured  was 
so  seriously  impairing  his  life  that  the  necessary  result  would 
be  that  he  would  die  therefrom,  is  the  mere  statement  by 
the  pleader  of  his  conclusion  and  not  the  averment  of  a 
fact  upon  which  a  waiver  of  the  defense  in  the  plea  may 
be  predicated. 

By  the  terms  of  this  policy,  the  application  by  the  insured 
was  made  a  part  of  such  policy.  The  third  additional 
replication  avers  the  intoxication  of  the  insured  at  the  time 
he  signed  the  application  and  his  ignorance  of  its  contents; 
but  does  not  aver  that  the  insured  was  ignorant  of  the 
terms  of  his  policy  whereby  the  application  became  a  sub- 
stantial part  of  his   contract  of  insurance.    A  policy  is- 
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sued  upon  an  application  obtained  under  the  circumstances 
averred  in  the  replication  would  be  voidable,  not  void,  and 
no  facts  are  averred  excusing  the  failure  of  the  insured  to 
have  his  contract  of  insurance  canceled  or  reformed.  Fur- 
thermore, the  policy  constitutes  an  entire  contract  and  plaint- 
iff in  error  cannot  affirm  it  in  part  and  at  the  same  time 
disaffirm  it  in  part. 

It  is  insisted  by  plaintiff  in  error  that  the  court  below 
erred  in  rendering  judgment  in  bar  of  the  action  while  the 
plea  of  the  general  issue  remained  undisposed  of.  The 
special  plea  filed  by  defendant  in  error  presented  a  com- 
plete defense  to  the  entire  cause  of  action  upon  the  policy, 
and  when  the  court  sustained  a  demurrer  to  the  several 
replications  thereto  and  plaintiff  in  error  abided  his  repli- 
cations, no  issue  of  fact  remained  to  be  tried.  Bissell  v.  City 
of  Kankakee,  64  111.  249. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Fairmount  Lodge  No.  590,  A.  F.  &  A.  M-,  v.  6.  Wilse 

Tilton. 

1.  Repair— when  lessor  liable  under  obligation  to.  The  lessor  is  un- 
der an  obligation  to  keep  in  repair  all  those  portions  of  premises  not 
demised  and  which  are  essential  parts  of  the  entire  building,  as,  for  in- 
stance, the  roof  and  chimneys. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Vermilion 
County;  the  Hon.  E.  R.  E.  Kimbrouqh,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1005.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  October  9,  1905. 

Reariok  &  Meeks,  for  appellant. 

O.  M.  Jones,  for  appellee. 

Mr.  J  ustice  Baume  delivered  the  opinion  of  the  court. 
The  declaration  in  this  case  is  in  assumpsit  and  alleges 
that  the  parties  entered  into  the  following  lease : 
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"  This  indenture  made  this  1st  day  of  September,  A.  D. 
1883,  between  G.  Wilse  Tilton  of  Catlin,  Illinois,  party  of 
the  first  part,  and  John  W.  Turner,  Worshipful  Master, 
William  H.  Thomas,  Senior  Warden,  and  John  Reese,  Jr., 
Junior  Warden,  and  to  their  successors  in  office  of  Fair- 
mount  Lodge  No.  590,  Free  and  Accepted  Masons  of  Fair- 
mount,  Vermilion  County,  and  State  of  Illinois,  parties  of 
the  second  part, 

Witne88eth  : 

That  the  party  of  the  first  part  in  consideration  of  the 
covenants  hereinafter  set  forth  does  by  these  presents  lease 
and  rent  to  the  said  parties  of  the  second  part  and  to  their 
successors  in  office,  for  the  terra  of  ninety-nine  years  from 
the  date  hereof,  the  following  described  property,  to-wit : 
All  of  the  second  story  and  the  stairway  leading  thereto 
of  the  two-story  frame  building  standing  on  the  southwest 
part  of  lot  No.  seven  (7)  in  block  No.  twenty-seven  (27)  of 
the  town  of  Fairmount  (Salina),  in  the  county  of  Vermilion 
and  State  of  Illinois.  And  the  parties  of  the  second  part 
in  consideration  of  said  lease  pay  the  sum  of  eight  hundred 
and  sixty  dollars,  the  receipt  whereof  is  hereby  acknowl- 
edged by  the  party  of  the  first  part  in  full  payment  of  said 
rent  for  the  full  term  of  this  lease.  The  said  parties  of  the 
second  part  hereby  covenant  and  agree  that  at  the  termi- 
nation of  this  lease  to  yield  peaceable  possession  of  said 
premises  to  said  party  of  the  nrst  part,  or  to  his  heirs  or 
assigns,  and  the  party  of  the  second  part  further  agree 
that  should  they  ever  desire  to  sell  or  dispose  of  said  hall, 
that  the  party  of  the  first  part  shall  have  the  first  privi- 
lege of  tne  purchase  thereof,  provided  always  that  said 
party  will  pay  as  much  for  the  same  as  any  other  pur- 
chaser. 

In  witness  whereof,  signed  and  sealed,"  etc. 

The  declaration  further  alleges  that  appellant  entered 
into  possession  of  the  leased  premises  at  the  time  the  lease 
was  executed  and  then  paid  the  sum  of  $860,  being  the 
rent  stipulated;  that  at  the  time  of  the  execution  of  said 
lease  there  was  a  two-story  building  upon  the  leased  prem- 
ises and  that  said  building  is  still  standing;  that  May  1, 
1904,  appellee  suffered  the  building  to  be  and  become  out 
of  repair,  and  particularly  suffered  the  roof  to  leak  and 
become  decayed;  that  it  leaked  to  such  an  extent  that  the 
plastering  in  the  ceiling  of  the  second  floor  and  stairway 
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of  the  building  became  loose,  discolored  and  unsafe,  and 
the  furnishings  and  property  of  appellant  in  the  second 
floor  were  damaged  by  water,  and  the  wall  paper  placed 
upon  the  walls  by  appellant  was  injured  and  destroyed,  and 
the  premises  became  untenantable;  that  the  chimneys  and 
flues  in  the  building  were  permitted  by  appellee  to  be  out 
of  repair  and  in  a  dangerous  condition  on  account  of  the 
falling  out  of  the  mortar  between  the  bricks,  and  partic- 
ularly above  the  roof  of  the  building;  that  on  May  20, 1904, 
appellant  caused  notice  to  be  served  upon  appellee  of  such 
want  of  repair  of  the  premises  and  requested  appellee  to 
make  the  necessary  repairs  within  thirty  days  thereafter; 
that  appellee  failed  to  make  the  repairs  required,  and  there- 
upon after  the  expiration  of  the  time  mentioned  in  the  no- 
tice appellant  repaired  the  roof  and  plastering  in  the  flue 
at  an  expense  of  $138.87,  for  which  amount  a  recovery  is 
sought. 

A  demurrer  to  the  declaration  interposed  by  appellee 
was  sustained  by  the  court,  and  appellant  abiding  by  its 
declaration  judgment  was  rendered  against  it  in  bar  of  the 
action  and  for  costs. 

It  is  conceded  by  appellant  to  be  settled  law,  that  in  the 
absence  of  a  covenant  by  the  lessor  to  repair  it  is  incum- 
bent upon  the  lessee  to  keep  the  leased  premises  in  repair 
during  the  term  of  the  lease  (Sunasack  v.  Morey,  196  111. 
509;  Smith  v.  McLean,  123  III.  210),  but  it  is  contended  that 
this  rule  is  not  applicable  to  the  case  at  bar,  because  the 
lease  is  for  a  parcel  only  of  the  entire  premises.  Bissell  v. 
Lloyd,  100  111.  214;  Johns  v.  Eichelberger,  109  111.  App. 
35.  In  1  Taylor  on  Landlord  and  Tenant,  sec.  175a,  it  is 
said :  "  A  demise  of  parcels  out  of  a  building  leaves  the 
responsibility  for  what  is  not  demised,  upon  the  landlord. 
The  roof,  halls  and  passages  not  demised,  chimneys,  eaves, 
and  outside  walls,  remain  the  landlord's  charge." 

Appellant  having  leased  only  the  second  story  and  stair- 
way of  the  building,  had  no  control  over  or  right  of  entry 
upon  any  other  portion  of  the  building.  The  roof  and 
chimneys  being  essential  parts  of  the  entire  building,  nee- 
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essary  as  well  for  the  protection  and  use  of  the  first  story 
and  its  occupants  as  of  the  second  story  and  its  occupants, 
a  majority  of  the  court,  the  writer  not  concurring,  are  of 
opinion  that  a  covenant  by  appellee,  as  lessor,  should  be  im- 
plied to  keep  the  roof  and  chimneys  in  repair.  It  follows, 
therefore,  that  the  court  below  erred  in  sustaining  the  de- 
murrer to  the  declaration,  and  that  the  judgment  mast  be 
reversed  and  the  cause  remanded  with  directions  to  that 
court  to  overrule  the  demurrer. 

Reversed  cmd  remanded  with  directions. 


Aultman,  Miller  &  Company  v.  A.  L.  Jackson,  et  al. 

1.  Creditor's  bill— when  barred  by  laches.  Where  no  execution 
upon  a  judgment  at  law,  made  the  basis  of  the  bill,  was  issued  to  the 
county  in  which  the  judgment  debtor  continuously  resided  until  nearly 
seven  years  after  the  rendition  of  such  judgment,  the  defense  of  laches 
applies,  at  least  so  far  as  the  transfer  of  personal  property  is  concerned. 

Creditor's  bill.  Appeal  from  the  Circuit  Court  of  Shelby  County;  the 
Hon.  Truman  E.  Amiss,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1904.    Affirmed.    Opinion  filed  October  9,  1905. 

Andrews  &  Vause  and  E.  A.  Richardson,  for  appellant. 

Walter  0.  Headen,  for  appellees. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

This  is  a  creditor's  bill  by  appellant,  a  corporation, 
against  appellees,  husband  and  wife,  filed  September  10, 
1902,  under  the  provisions  of  section  49  of  chapter  22  of  the 
statute,  to  subject  the  alleged  beneficial  interest  of  A.  L. 
Jackson  in  certain  real  estate,  the  legal  title  to  which  is  in 
Sarah  R.  Jackson,  to  the  payment  of  its  judgment  against 
said  A.  L.  Jackson. 

Upon  a  hearing  before  the  chancellor  in  the  Circuit 
Court  of  Shelby  County,  the  bill  was  dismissed  for  want  of 
equity. 

May  23,  1894,  appellee  A.  L.  Jackson,  became  indebted 
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to  appellant  in  the  sum  of  $125  for  a  binder,  and  on  Oc- 
tober 24,  1695,  appellant  recovered  a  judgment  therefor 
against  said  appellee  in  the  Circuit  Court  of  Shelby  County 
for  $134.11  and  costs  of  suit.  November  20,  1895,  an  exe- 
cution ou  said  judgment  issued  to  the  sheriff  of  Moultrie 
county,  which  execution  was  nerer  returned.  June  7, 1902, 
an  execution  on  said  judgment  issued  to  the  sheriff  of 
Shelby  county,  which  execution  was  returned  July  16, 1902, 
4i  no  property  found." 

The  evidence  discloses  the  following  facts  relative  to  the 
property  here  involved:  December  17,  1894,  appellee  A. 
L.  Jackson,  for  the  expressed  consideration  of  $625,  exe- 
cuted a  bill  of  sale  of  substantially  all  his  personal  prop- 
erty consisting  of  farm  machinery,  live  stock  and  growing 
grain,  to  his  wife,  Sarah  R.  Jackson.  The  bill  of  sale  was 
recorded  December  19,  1894.  Appellees  were  then  tenant 
farmers  in  a  small  way,  and  appellee  A.  L.  J&ckson  also 
worked  at  his  trade  of  carpenter  and  plasterer.  December 
14,  1895,  appellee  Sarah  R.  Jackson,  her  brother  and  sister, 
purchased  at  master's  sale  125  acres  of  land  belonging  to 
their  deceased  father,  for  the  sum  of  $2,520,  and  the  same  was 
subsequently  divided  between  the  three,  Sarah  R.  Jackson 
taking  forty-five  acres  in  severalty.  Her  share  as  heir,  being 
one-seventh,  amounting  to  $360,  she  applied  upon  the  pur- 
chase price  of  the  land  and  the  balance,  amounting  to  $480, 
she  paid  part  in  cash  and  joined  with  the  other  purchasers 
in  executing  a  mortgage  of  $700  on  the  premises,  to  secure 
the  remainder.  This  mortgage  was  subsequently  paid  by 
the  purchasers  in  equal  parts,  appellee  Sarah  R.  Jackson, 
realizing  her  share  thereof  by  a  sale  of  the  forty-five  acres, 
which  she  then  owned  in  severalty,  for  $1,000. 

September  19, 1899,  she  purchased  forty  acres  of  the  land, 
here  involved,  for  $800,  paying  the  purchase  money  in  cash 
and  taking  the  title  in  her  own  name,  and  on  March  31, 
1900,  she  purchased  thirty  acres  for  the  sum  of  $1,000  and 
in  payment  therefor  gave  a  mortgage  on  the  seventy  acres, 
which  has  since  been  paid  by  money  realized  in  operating 
the  land  as  a  farm. 


^ k 
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The  execution  issued  upon  the  judgment,  to  the  sheriff 
of  Moultrie  County,  did  not  satisfy  the  requirements  of  sec- 
tion 49,  chapter  22  of  the  statute,  because  it  was  not 
directed  to  the  county  in  which  appellee  A.  L.  Jackson 
resided  or  in  which  be  had  property  subject  to  execution, 
and  was  never  returned  nulla  bona  so  as  to  establish  the 
insolvency  of  the  judgment  debtor  and  the  exhaustion  of 
appellant's  legal  remedy. 

A  judgment  debtor,  is  presumed  to  have  property  in  the 
county  in  which  he  resides  or  does  business,  and  while  a 
judgment  creditor  is  bound  to  have  execution  issued  to  any 
county  in  which  he  has  substantial  reason  to  believe  the 
judgment  debtor  has  property  subject  to  levy,  he  cannot 
be  said  to  have  exhausted  his  legal  remedy  so  as  to  entitle 
him  to  file  a  creditor's  bill  under  section  49  of  the  Chancery 
Code,  until  an  execution  issued  to  the  county  in  which  his 
judgment  debtor  resides  has  been  returned  nulla  bona. 
Durand  &  Co.  v.  Gray  et  al.,  129  111.  9. 

No  execution  was  issued  upon  appellant's  judgment  to 
Shelby  county,  in  which  the  judgment  debtor  continuously 
resided,  until  June  7, 1902,  nearly  seven  years  after  the  ren- 
dition of  such  judgment,  and  we  are  of  opinion  that  the 
defense  of  laches  interposed  by  appellees  in  the  court  below, 
and  here,  is  available  to  defeat  appellant's  right  to  a  decree 
in  this  case,  at  least  so  far  as  the  transfer  of  the  personal 
property  is  concerned. 

A  majority  of  the  court  are  of  opinion  there  is  nothing  in 
the  subsequent  transactions  involving  the  real  estate  that 
will  justify  a  decree  subjecting  any  part  of  it  to  the  payment 
of  the  judgment;  that  said  real  estate  was  purchased  by 
Sarah  R.  Jackson  in  good  faith  and  that  the  consideration 
therefor  was  realized  by  her  from  her  father's  estate  and  her 
own  earnings;  that  appellee  A.  L.  Jackson  bore  no  relation 
to  the  transactions  inconsistent  with  the  claim  of  his  wife  as 
sole  owner  of  said  real  estate;  and  that  the  same  is  free 
from  any  claim  by  him,  in  equity,  of  the  beneficial  interest 
therein.     The  decree  is  accordingly  affirmed. 

Affirmed. 

Vol  CXXII  41 
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Thomas.  W.  Rodhouse  v.  Chicago  &  Alton  Railway 
Company. 

1.  Contract—  when  third  party  cannot  maintain  action  for  breach  of. 
A  perron  not  a  party  to  a  contract  carraot  maintain  an  action  for  the 
breach  thereof  upon  the  ground  that  the  dame  was  made  for  his  benefit, 
unless  such  fact  either  appears  from  the  face  of  the  contract  or  by  ex" 
traneous  proof  in  aid  thereof. 

Action  of  assumpsit.  Error  to  the  Circuit  Court  of  Pike  County;  the 
Hon.  Harry  Higbee,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1905.   -Affirmed.    Opinion  filed  October  9.  1905. 

Hamilton  &  Hamilton  and  William  Mumford,  for  plaint- 
iff in  error. 

Winston,  Payne  &  Strawn,  for  defendant  in  error;  Will- 
iam H.  Crow  and  Edwin  Johnston,  of  counsel. 

Mr.  Justice  Baumb  delivered  the  opinio^  of  the  court. 

Plaintiff  in  error  filed  his  amended  declaration  in  assump- 
sit, alleging  that  on  November  12,  1903,  and  for  many 
years  prior  thereto,  the  Board  of  Sny  Island  Levee  Drain- 
age District  Commissioners,  a  corporation  organized  under 
the  laws  of  this  State,  were  engaged  in  the  construction, 
repair  and  maintenance  of  a  levee  along  and  near  the  shore 
of  the  Mississippi  river,  extending  through  the  counties  of 
Adams,  Pike  and  Calhoun,  for  the  purpose  of  protecting 
the  lands  lying  within  said  district  from  damage  caused  by 
the  waters  of  said  Mississippi  river  flowing  over  and  upon 
said  lands;  that  on  or  about  June  7,  1903,  the  waters  from 
said  river  broke  through,  washed  away  and  destroyed  a 
portion  of  said  Sny  Island  Levee,  east  of  Quincy  Junction 
in  said  county  of  Pike,  upon  the  top  of  which  said  levee, 
the  defendant,  the  Chicago  &  Alton   Railway  Company, 
had  constructed  its  railroad  track,  and  over  which  it  was 
then  and  there,  and  had  been  for  many  years  prior  thereto, 
running  and  operating  its  railroad  trains;  that  thereafter, 
to- wit,  on  or  about  November  12,  1903,  for  the  purpose  of 
protecting  the  said  Thomas  W.  Rodhouse,  plaintiff,  and  the 
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other  owners  and  occupants  of  lands  in  said  Sny  Island 
Levee  Drainage  District,  from  damage  by  overflow  of 
water  from  said  Mississippi  river,  and  for  the  benefit  of  the 
plaintiff,  and  the  said  owners  and  occupants  of  lands  in 
said  drainage  district,  the  said  defendant  entered  into  a 
contract  with  the  Board  of  Sny  Island  Levee  Drainage 
District  Commissioners,  as  follows,  to- wit : 

"  This  contract,  made  and  entered  into  this  12th  day  of 
November,  1903,  by  and  between  the  Chicago  &  Alton 
Railway  Company,  party  of  the  first  part,  and  the  Board 
of  Sny  Island  Levee  Drainage  District  Commissioners, 
party  of  the  second  part: 

Witnessbth:  that  the  party  of  the  first  part  hereby  con- 
tracts and  agrees,  in  consideration  of  the  sum  of  twenty- 
five  thousand  dollars  ($25,000.00),  to  be  paid  by  the  partv 
of  the  second  part  to  tne  party  of  the  first  part,  that  it  will, 
without  further  expense  to  the  Commissioners,  fill  in  the 
embankment  of  its  main  track  east  of  Quincy  Junction, 
and,  if  possible,  complete  the  same  in  the  year  1903,  to  the 
level  of  the  tracks  as  they  now  exist,  and  if  possible,  on  or 
before  the  1st  day  of  June,  1904,  to  raise  its  main  line  and 
its  river  line  so  as  to  make  the  top  of  the  first  party's  em- 
bankment level  with  the  top  of  the  Sny  Levee  as  it  now 
exists.  And  the  said  party  of  the  first  part  will  endeavor 
to  make  an  arrangement  with  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  by  which  the  embankment  of 
the  said  Chicago,  Burlington  &  Quincy  Railroad  Company 
from  the  end  of  the  Chicago  &  Alton  river  track  north,  to 
the  existing  levee  of  the  party  of  the  second  part,  shall  be 
raised  to  the  same  elevation  on  or  before  June  1st,  1904. 

And  the  party  of  the  first  part  also  agrees  at  its  own  ex- 
pense to  strengthen  its  road  bed,  when  necessary  to  serve 
the  purpose  of  this  agreement,  and  all  the  work  shall  be 
done  subject  to  the  approval  of  the  Board  of  Sny  Island 
Levee  Drainage  District  Commissioners. 

It  is  further  agreed  between  the  parties,  that  this  work 
shall  be  done  under  the  supervision  of  the  party  of  the 
second  part,  and  the  Chicago  &  Alton  Railway  Company 
will  assume  no  responsibility  whatever,  for  the  maintenance 
of  its  embankment  as  a  levee,  the  purpose  of  this  contract 
being  that  the  Railroad  Company  simply  undertakes  to 
bring  its  embankment  to  the  height  and  strength  above 
mentioned,  that  it  may,  in  such  condition,  be  used  by  the 
Board  of  Sny  Island  Levee  Drainage  District  Commission- 
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era  as  and  for  a  levee  embankment,  but  the  Hail  way  Com- 
pany makes  no  undertaking  that  the  same  shall  be  sufficient, 
or  that  it  will  be  strong  enough  or  high  enough  to  exclude 
water  from  the  territory  of  the  Board  of  Sny  Island  Levee 
Drainage  District  Commissioners,  it  being  expressly  under- 
stood that  the  Chicago  &  Alton  Railway  Company  has  no 
legal  power  to  undertake  to  prepare  a  levee  for  the  said 
Commissioners,  and  it  is  not  its  intention  to  assume  any 
responsibility  in  that  direction. 

It  is  further  contracted  and  agreed  between  the  parties 
that  the  Board  of  Sny  Island  Levee  Drainage  District 
Commissioners  shall  have  the  privilege  of  policing  the  em- 
bankment so  constructed  by  the  party  of  the  first  part 
within  the  territory  above  referred  to>  and  in  case  of  high 
water  or  emergency  or  danger  from  the  river,  the  said 
Commissioners  are  authorized  to  enter  upon  the  right-of- 
way  and  embankment  of  the  Chicago  &  Alton  Railway 
Company,  and  under  the  direction  of  the  engineer  of  said 
Railway  Company,  do  such  work  as  in  their  judgment  may 
be  necessary  to  make  said  embankment  secure  against  such 
high  water. 

The  party  of  the  first  part  further  agrees  to  strengthen 
the  break  in  its  embankment  immediately  east  of  Pike 
Station,  and  it  also  agrees  that  the  width  of  the  embank- 
ment after  the  track  is  raised,  is  to-  be  its.  standard  width 
on  top,  namely,  eighteen  (18)  feet,  and  is  to  be  constructed 
with  slopes  sufficient  to  make  a  suitable  embankment. 

And  it  is  further  agreed  between  the  parties  hereto  that 
the  said  Board  of  Sny  Island  Levee  Drainage  District  Com- 
missioners will  pay  The  Chicago  &  Alton  Railway  Company 
for  the  work  aforesaid  the  sum  of  twenty-five  thousand 
dollars  ($25,000.00)  and  will  pay  the  first  party  on  or  be- 
fore the  15th  day  of  each  and  every  month,  such  propor- 
tion of  said  sum  of  twenty-five  thousand  dollars  ($25,000. 00) 
as  the  total  amount  of  the  work  done  under  this  agree- 
ment by  said  first  party  in  the  previous  month  bears  to  the 
total  amount  of  all  work  provided  herein  to  be  done  by  the 
first  party  until  the  whole  of  said  sum  of  twenty-five  thou- 
sand dollars  ($25,000.00)  is  fully  paid." 

The  declaration  further  alleges  that  said  contract  was 
duly  presented  to  and  approved  by  the  County  Court  of 
said  county  of  Pike,  wherein  the  greater  part  of  said  Sny 
Island  Levee  Drainage  District  lies;  that  the  defendant 
and  its  president  and  officers  at  the  time  of  entering  into 
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said  contract  as  aforesaid,  well  knew  that  the  purpose  of 
said  contract  as  to  the  repair  of  said  break  in  said  Sny 
Island  levee  was  for  the  purpose  of  protecting  said  Thomas 
W.  Rodhouse,  plaintiff,  and  other  owners  and  occupants  of 
lands  in  said  drainage  district  from  damage  by  reason  of 
overflow  water  from  said  Mississippi  river;  that  the  said 
Thomas  W.  Rodhouse,  plaintiff,  is  the  owner  and  occupant 
of  the  following  described  lands,  and  has  been  such  owner 
and  occupant  continuously  since  the  date  of  the  making  of 
said  contract  above  set  out,  to-wit :  The  northeast  quar- 
ter of  section  24,  in  township  number  seven  (7)  south,  range 
number  four  west,  in  Pike  county,  Illinois,  and  that  said 
lands  are  within  the  limits  of  said  Sny  Island  Levee  Drain- 
age District;  that  said  lands  during  the  years  1903  and 
1004  were  in  cultivation  and  used  for  general  farm  crops; 
that  it  was  possible  for  the  defendant  to  have  complied 
with  its  said  contract,  and  to  have  completed  said  embank- 
ment, and  to  have  repaired  said  levee  in  the  year  1903,  as 
agreed  by  it  in  said  contract  as  aforesaid;  that  if  the  defend- 
ant had  filled  in  the  embankment  of  its  main  traok  east  of 
Quincy  Junction,  and  completed  the  same  in  the  year  1903, 
to  the  level  of  its  main  track  as  it  existed  at  the  date  of  said 
contract,  no  overflow  water  from  the  Mississippi  river  would 
have  flowed  through  said  break  in  said  levee  in  May,  1904, 
and  no  damage  would  have  accrued  to  the  plaintiff  by  reason 
of  such  overflow,  and  that  the  Board  of  Sny  Island  Levee 
Drainage  District  Commissioners,  parties  of  the  second  part 
in  said  contract,  were  at  all  times  after  making  of  said  con- 
tract, ready,  willing  and  anxious  to  do  and  perform  any 
and  all  acts  and  things  enjoined  and  required  to  be  done 
and  performed  by  them  under  and  by  the  terms  and  pro- 
visions of  said  contract,  during  said  year  1903,  and  then  and 
there  notified  the  defendant  to  perform  the  said  contract 
upon  its  part,  as  therein  enjoined  and  required;  that  said 
defendant  failed,  refused  and  neglected  to  comply  with  its 
said  contract  to  fill  in  said  embankment,  and  that  by  rea- 
son of  said  failure,  refusal  and  neglect  of  the  said  defend- 
ant to  fill  in  its  main  track  east  of  Quincy  Junction,  and  to 
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complete  the  same,  or  any  part  thereof,  in  the  year  1903, 
to  the  level  of  the  track  as  it  existed  at  the  date  of  said 
contract,  and  to  complete  the  said  embankment  and  repairs 
of  said  levee  according  to  its  said  contract,  as  aforesaid,  con- 
tracted to  be  made  in  1903,  or  any  part  thereof,  on  or  about 
May  5,  1904,  the  overflow  waters  from  said  Mississippi 
river  flowed  through  said  break  in  said  Sny  Island  Levee 
and  overflowed  said  lands  of  the  plaintiff  in  said  Sny  Island 
Levee  District,  and  destroyed  his  crops  thereon,  of  great 
value,  to- wit,  to  the  value  of  $1,500;  and  also  did  great  dam- 
age to  plaintiff's  said  lands  and  improvements  thereon,  to- 
wit,  to  the  amount  of  $1,000. 

To  this  declaration  defendant  in  error  interposed  a  gen- 
eral demurrer,  which  was  sustained  by  the  court,,  and 
plaintiff  in  error  electing  to  abide  by  his  declaration,  judg- 
ment was  rendered  against  him  in  bar  of  the  action  and 
for  costs. 

Plaintiff  in  error  predicates  his  right  of  action  in  this 
case,  generally,  upon  an  application  of  the  recognized  rule 
that  a  third  party  for  whose  benefit  a  contract  is  made  may 
maintain  an  action  in  his  own  name  for  a  breach  thereof. 
Lawrence  v.  Oglesby,  178  111.  122;  Webster  v.  Fleming,  178 
III.  140.  And  upon  the  authority  of  Gage  v.  Springer, 
211  111.  205,  it  is  claimed  that  plaintiff  in  error  has  such  a 
direct,  beneficial  interest  in  the  performance  of  the  con- 
tract alleged,  as  will  authorize  a  recovery  for  damages  ac- 
cruing to  him  by  its  breach.  The  suit  is  an  implied  assump- 
sit upon  the  contract  and  we  must  look  to  the  terms  of  the 
contract  to  determine  whether  it  creates  such  a  privity 
of  relation  between  the  plaintiff  in  error  and  defendant  in 
error  as  will  authorize  a  suit  by  the  former  against  the 
latter  to  recover  damages  for  its  breach.  There  is  nothing 
in  the  contract  which  either  directly  or  by  necessary  in- 
ference identifies  plaintiff  in  error  as  a  party  to  be  bene- 
fited by  it.  But  if  the  direct  beneficial  interest  of  plaintiff 
in  error  could  properly  be  established  extraneously  of  the 
contract  by  appropriate  averments  in  the  declaration,  such 
averments  are  wanting  in  the  declaration  here  involved. 
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The  averment  that  the  contract  was  entered  into  for  the 
purpose  of  protecting  plaintiff  in  error  and  the  other  own- 
ers and  occupants  of  lands  in  the  district  by  damage  from 
overflow,  and  for  the  benefit  of  plaintiff  in  error  and  the 
owners  and  occupants  of  lands  in  said  district,  does  not  in- 
vest plaintiff  in  error  with  a  special  beneficial  interest  in 
the  performance  of  the  contract,  or  establish  that  defendant 
in  error  owed  a  duty  to  plaintiff  in  error  other  than  that 
owing  to  all  the  owners  of  lands  in  the  district.  It  was  said 
in  Gage  v.  Springer,  mpra:  "No  private  action  will  lie  for 
damages  of  the  same  kind  as  those  sustained  by  the  general 
public,  although  the  plaintiff  may  be  damaged  in  a  much 
greater  degree  than  any  other  person." 

It  is,  however,  contended  by  plaintiff  in  error  that  he 
brings  himself  within  the  class  to  whom  defendant  in  error 
owed  a  special  duty,  under  the  holding  in  Gage  v.  Springer, 
supra,  because  the  cost  of  the  repair  and  maintenance  of 
the  levee  is  necessarily  contributed  by  the  owners  of  lands- 
in  the  district,  according  to  the  benefits  accruing  to  each 
tract  of  land  therein.  The  declaration  contains  tbe  allega- 
tion that  plaintiff  in  error  is  the  owner  of  certain  described 
lands,  and  that  said  lands  are  within  the  limits  of  Sny  Island 
Levee  Drainage  District,  but  it  is  not  alleged  that  said  lands 
have  been  or  will  be  assessed  for  any  benefits  on  account  of 
the  work  to  be  performed  by  defendant  in  ertor  under  the 
contract  declared  on,  or  that  plaintiff  in  error  has  been  or 
will  be  called  upon  to  pay  any  part  of  the  contract  price  of 
$25,000  for  benefits  accruing  to  his  lands  by  the  perform- 
ance of  the  contract.  Under  the  provisions  of  the  Drain- 
age Act,  it  may,  or  may  not,  be  ascertained  and  determined 
that  the  lands  alleged  in  the  declaration  to  belong  to  plaintiff 
in  error  andt6  lie  within  the  district  will  be  benefited  by 
the  work  contemplated  in  the  contract.  If  it  has  not  been 
ascertained  and  determined  that  said  lands  will  be  benefited 
by  the  construction,  repair  and  maintenance  of  the  levee 
mentioned  in  the  contract,  plaintiff  in  error  has  no  such  spe- 
cial interest  in  its  performance  as  will  authorize  a  suit  by 
him  to  recover  damages  for  its  breach. 
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For  lack  of  privity  of  contract  between  the  parties,  and 
because  it  does  not  appear  that  defendant  in  error  owed  to 
plaintiff  in  error  any  special  duty  to  perform  the  contract 
here  involved,  the  demurrer  to  the  declaration  was  prop- 
erly sustained,  and  the  judgment  is  affirmed. 

Affirmed. 


John  H.  Caraway  v.  Allen  Sly,  et  al. 

1.  Freehold— when  not  involved.  A  bill  seeking  to  have  a  deed 
absolute  declared  a  mortgage,  and  to  redeem,  does  not  involve  a  free- 
hold. 

2.  Redemption— when  barred  by  laches.  Redemption  from  a  deed 
absolute,  claimed  to  be  a  constructive  mortgage,  is  barred  by  laches 
where  the  debt  in  question  was  barred  by  the  Statute  of  Limitations. 

Bill  for  redemption.  Appeal  from  the  Circuit  Court  of  Edgar 
County;  the  Hon.  Morton  W.  Thompson,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1904.  Affirmed.  Opinion  filed 
October  9,  1905. 

Rayburn  &  Buck,  for  appellant;  J.  W.  Howell  and  J. 
£.  Dyas,  of  counsel. 

H.  S.  Tanner  and  Dundas  &  O'Hair,  for  appellees. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

October  29, 19U2,  appellant  filed  his  original  bill  in  equity 
against  appellees,  the  widow,  heirs,  devisees  and  legal 
representatives  of  Allen  Sly,  deceased,  seeking  to  have  a 
deed  for  land  absolute  in  form  declared  a  mortgage,  and 
for  redemption  therefrom.  A  demurrer  was  sustained  to 
the  bill  and  thereafter,  on  February  8,  1904,  appellant  filed 
his  amended  bill  seeking  the  same  relief. 

The  amended  bill  alleges  that  on  October  5,  1891,  appel- 
lant secured  a  loan  from  Allen  Sly  of  $6,200,  and  being  al- 
ready indebted  to  said  Sly  in  the  sum  of  $3,400,  he  then 
conveyed  to  said  Sly  certain  described  real  estate  to  secure 
the  payment  of  such  indebtedness;  that  said  conveyance, 
though  absolute  in  form,  was  simply  a  mortgage;  that  be- 
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cause  said  conveyance  was  made  merely  as  a  mortgage  for 
security  the  consideration  thereof  was  much  less  than  the 
fair  market  value  of  the  land  conveyed;  that  at  the  time  of 
the  execution  and  delivery  of  said  deed  the  said  Sly  knew 
appellant's  circumstances,  and  that  it  would  require  much 
time  for  appellant  to  pay  said  indebtedness,  and  to  secure 
Sly  and  give  appellant  sufficient  time,  the  security  was 
given  as  described;  that  in  pursuance  of  said  agreement 
and  with  the  consent  of  appellant,  the  said  Sly  went  into 
possession  of  the  premises  and  the  receipt  of  the  rents  and 
profits  thereof,  December  1,  1891,  and  retained  the  same 
until  his  death,  May  12,  1900,  except  that  he  conveyed  a 
portion  of  the  lands  after  obtaining  the  consent  of  appel- 
lant; that  since  the  death  of  said  Sly,  Eliza  Sly,  his  widow 
and  devisee,  has  .retained  the  possession  of  said  premises 
and  the  receipt  of  the  rents  and  profits  thereof.  The  bill 
further  alleges  that  within  six  months  prior  to  the  said  con- 
veyance appellant  and  one  Matheny  executed  their  joint 
and  several  accommodation  notes  for  the  sum  of  $12,500 
in  favor  of  Standiford  Btos.,  bankers  at  Chrisman,  111.;  that 
appellant  was  left  the  sole  responsible  maker  of  said  notes; 
that  the  said  Sly  advanced  the  further  sum  of  $1,000  for 
the  same  object  as  the  above  mentioned  sum  of  $6,200, 
and  that  the  said  sum  of  money  and  all  the  property  of  ap- 
pellant was  exhausted  in  settling,  so  far  as  the  same  would 
apply,  the  said  accommodation  notes;  that  appellant  though 
always  willing  had  not  been  able  to  pay  to  said  Sly  or  to 
any  of  the  appellees  what  was  due  on  the  indebtedness,  prior 
to  the  commencement  of  this  suit;  that  the  said  Sly  died 
testate  May  12,  1900,  and  devised  the  said  lands  so  con- 
veyed to  him,  as  set  forth  in  his  last  will  and  testament  and 
codicil  thereto.  The  bill  concludes  with  a  prayer  for  re- 
lief in  appropriate  form  in  such  cases.  Appellees  inter- 
posed their  demurrer  to  this  amended  bill,  which  was  sus- 
tained by  the  chancellor,  and  a  decree  entered  dismissing 
the  same  for  want  of  equity. 

Appellees  question  the  jurisdiction  of  this  court  to  en- 
tertain this  appeal  on  the  ground  that  it  involves  a  free- 
hold. 
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It  has  been  repeatedly  held  thai  a  bill  in  equity  seeking 
the  relief  prayed  in  this  bill  in  the  case  at  bar  does  not  in- 
volve a  freehold.  Adamski  v.  Wieczorek,  181 I1L  361,  and 
cases  there  cited. 

If  the  transaction  alleged  in  the  bill  had  been  a  mort- 
gage in  law  and  the  legal  representatives  of  Allen  Sly  had 
sought  to  foreclose  the  same  in  a  proceeding  in  equity  in- 
stituted at  the  time  the  bill  in  this  case  was  filed,  foreclosure 
must  have  been  denied  because  the  indebtedness  it  was 
given  to  secure  was  then  barred  by  the  statute.  Sec.  11, 
chap.  83,  Hurd's  Stat.  1903.  "The  right  to  redeem  and  the 
right  to  foreclose  are  reciprocal,  and  when  one  is  barred 
the  other  is  barred."  Fitch  v.  Miller,  200 I1L  170.  Appel- 
lant under  the  allegations  of  his  bill,  is  clearly  precluded 
by  his  laches  from  enforcing  his  right  to  redeem,  and  the 
demurrer  was,  therefore,  properly  sustained.  The  decree 
dismissing  the  bill  for  want  of  equity  is  affirmed. 

Affirmed. 


F.  £.  Leeds  v.  Illinois  State  Medical  &  Surgical  Insti- 
tute, et  al. 

1.  Injunction— w?7kz*  essential  to  maintenance  of.  In  order  to  main- 
tain a  bill  for  injunction  it  is  essential  that  the  complainants  aver  either 
an  interest  in  the  subject-matter  or  a  damage  resulting  or  likely  to  re- 
sult from  the  alleged  misconduct  or  threatened  misconduct  of  the  de- 
fendants. 

2.  Injunction— verification  of,  held  insufficient.  A  verification  of  a 
bill  for  injunction  as  follows  :  "  F.  E.  Leeds  being  first  duly  sworn  on 
his  oath  states  that  he  has  road  the  foregoing  bill  and  that  the  facts  there 
stated  are  true  except  in  so  far  as  the  same  are  stated  upon  in  forma- 
tion  and  belief  and  of  those  he  believes  to  be  true,"— is  insufficient 

Injunctional  proceeding.  Error  to  the  Circuit  Court  of  Moultrie 
County;  the  Hon.  William  C.  Johns,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1905.   Affirmed.    Opinion  filed  October  9,  1905. 

R.  M.  Peadeo,  for  plaintiff  in  error. 

fl.  T.  Wilcoxon  and  Dove  &  Dove,  for  defendants  in 
error. 
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Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  prosecutes  this  writ  of  error  to  reverse 
a  decree  of  the  Circuit  Court  of  Moultrie  County  dismiss- 
ing upon  demurrer,  for  want  of  equity,  a  bill  for  injunction 
filed  bj'  plaintiff  in  error  and  190  other  persons,  residents 
of  the  State  of  Illinois,  against  defendants  in  error,  and 
from  the  order  assessing  damages  of  $150  to  defendant  in 
error,  William  Truitt,  upon  the  dissolution,  on  motion,  of 
the  temporary  injunction  theretofore  granted. 

The  bill  alleges  that  the  Illinois  State  Medical  and  Surgi- 
cal Institute  is  a  corporation  of  this  State,  organized  August 
7, 1901,  and  having  its  principal  office  in  the  city  of  Chicago; 
that  at  the  time  of  the  organization  of  said  corporation  C.  N. 
Hopkins  was  president,  Warren  Winslow  was  secretary  and 
H.  Janss  was  treasurer;  that  defendant  in  error,  William  Tru- 
itt, is  a  banker  residing  and  doing  business  at  Findlay,  Illi- 
nois. The  bill  further  alleges  that  the  defendant  corporation, 
through  its  agents  and  solicitors,  pretended  to  be  engaged 
in  the  practice  of  medicine,  healing  the  sick,  etc.;  that  the 
method  of  said  corporation  in  doing  such  business  is  to  send 
a  representative  to  visit,  and  make  an  examination  of.  sick 
and  afflicted  persons  and  contract  in  writing  with  such  per- 
sons, their  parents  or  relatives,  for  a  permanent  cure;  that 
it  is  stipulated  in  such  contract  that  said  person  or  some 
one  in  his  or  her  behalf  shall  execute  and  deliver  to  said 
corporation,  or  to  one  of  its  officers,  a  note,  the  amount  of 
which  varies  from  $25  to  $500;  that  upon  the  execution  and 
delivery  of  such  note,  the  said  corporation  guarantees  in 
writing  that  said  note  shall  become  void  and  of  no  effect 
and  the  maker  thereof  shall  not  be  required  to  pay  the  same 
unless  a  permanent  cure  is  effected;  that  immediately  upon 
receipt  of  said  notes,  the  said  corporation  and  its  officers 
seek  to  sell,  assign  and  transfer  said  notes  so  taken  before 
maturity,  in  order  that  a  defense  may  not  be  made  by  the 
parties  so  signing  said  notes  and  holding  said  guarantee 
contracts.  The  bill  further  alleges  that  the  defendant  Win- 
slow  is  not  a  practicing  physician  and  has  no  right  under 
the  laws  of  the  State  of  Illinois  to  make  examination  of 
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afflicted  persons  and  prescribe  for  any  ailments;  that  in 
many  cases  said  Winslow  makes  such  examinations,  gives 
prescriptions  and  professes  to  treat  such  patients;  that  the 
defendant  Hopkins  is  not  a  licensed  physician  in  the  State 
of  Illinois  and  entitled  to  treat  persons  afflicted  or  pre- 
scribe for  them  under  the  laws  of  this  State;  that  of  the 
persons  composing  said  corporation  the  only  one  who  is  a 
licensed  physician  under  the  laws  of  this  State  is  the  de- 
fendant H.  Janss,  who  resides  in  the  city  of  Chicago.  It  is 
further  alleged  that  in  many  cases,  the  exact  number  of 
which,  are  unknown,  the  only  pretended  treatment  given 
by  the  defendant  corporation  or  its  members,  for  the  ail- 
ments, is  sugar  pills;  that  said  corporation  has  no  labora- 
tory or  other  place  for  mixing  or  preparing  medicines,  and 
is  simply  engaged  in  swindling  the  People  of  the  State  of 
Illinois;  that  in  many  cases  after  procuring  the  said  note 
nothing  more  was  heard  from  said  corporation  or  any  of  its 
members,  except  requests  to  pay  said  notes  before  they  be- 
came due  and  the  sending  of  some  mixture  or  pretended 
medicine  of  little  or  no  value  and  giving  little  or  no  relief 
to  the  patients. 

The  bill  further  alleges,  that  the  defendant  William  Truitt 
purchased  or  pretended  to  purchase  several  of  said  notes 
from  said  corporation  on  or  about  June  28,  1904:,  amount- 
ing, to-wit,  to  about  $4,000;  that  said  purchase  or  pre- 
tended purchase  was  made  at  a  large  discount;  that  the 
said  Truitt  at  the  time  of  the  purchase  of  said  notes  was  in 
the  city  of  Chicago  at  the  headquarters  of  said  corporation 
and  then  and  there  ascertained  the  manner  and  method  of 
doing  business  by  said  corporation  as  aforesaid,  and  if  in- 
quirjr  had  been  made  by  him  at  such  time  he  would  and 
could  have  ascertained  that  said  notes  were  taken  from  the 
various  parties  and  a  written  guarantee  for  a  permanent 
cure  delivered  to  the  parties  executing  said  notes  as  above 
set  forth,  and  would  have  further  ascertained  that  the  said 
corporation  and  its  members  were  assigning  or  attempting 
to  assign  said  notes  before  maturity  in  order  that  such  de- 
fenses might  be  cut  off,  and  that  said  Truitt  took  said 
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notes  subject  to  all  defenses  with  full  knowledge,  or  he 
might  have  ascertained  fall  knowledge  of  such  defense  at 
the  time  of  purchase  aforesaid;  that  the  complainants  join 
"in  one  suit  for  the  purpose  of  preventing  a  multiplicity  of 
suits  throughout  the  State  of  Illinois  and  in  more  than  fifty- 
different  counties  thereof. 

The  bill  further  alleges  that  the  cause  of  action  is  similar 
in  each  and  every  case;  that  the  notes  are  virtually  the 
same  except  the  names,  amounts,  date  and  time  of  maturity 
and  rate  of  interest;  that  the  contracts  for  permanent  cure 
and  restoration  to  health  are  all  the  same  or  nearly  so  in 
each  and  every  case,  and  that  the  same  may  be  all  adjusted 
in  this  one  litigation;  that  complainants  fear  that  unless 
the  defendants  are  restrained  by  order  of  the  court  from 
selling,  assigning  or  disposing  of  said  notes  the}7  will  be 
assigned,  sold  and  transferred  to  parties  who  have  no  knowl- 
edge whatever  of  the  defenses  thereto.  The  bill  concludes 
with  a  prayer  for  an  injunction  restraining  the  defendants 
from  selling,  assigning  or  transferring  said  notes  and  re- 
quiring the  defendants  to  bring  said  notes  into  court  for 
the  purpose  of  having  the  same  canceled  and  surrendered 
up  to  the  makers  thereof. 

The  bill  is  verified  as  follows  :  "  F.  E.  Leeds,  being  first 
duly  sworn,  on  his  oath  states  that  he  has  read  the  forego- 
ing bill  and  that  the  facts  there  stated  are  true,  except  in  so 
far  as  the  same  are  stated  upon  information  and  belief,  and 
of  those  he  believes  to  be  true — ." 

Obviously  the  bill  is  crudely  prepared  and  wholly  insuffi- 
cient on  demurrer.  It  does  not  appear  from  the  allegations 
of  the  bill  that  the  complainants  have  any  interest  what- 
ever in  the  subject-matter  of  the  litigation.  It  is  not  al- 
leged that  the  defendant  corporation,  or  any  of  its  officers, 
ever  examined,  prescribed  for,  or  treated  the  complainants, 
or  any  of  them,  for  any  ailment,  real  or  pretended;  that  the 
complainants,  or  any  of  them,  ever  gave  to  the  defendant 
corporation  or  its  officers,  any  note  or  obligation  at  any 
time  or  for  any  amount  whatever;  that  all  of  the  complain- 
ants were  not  permanently  cured  of  their  ailments,  if  any 
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they  bad;  that  the  notes  alleged  to  have  been  purchased  by 
defendant  in  error  Truitt,  were  notes  of  the  complainants 
or  any  of  them. 

The  bill  alleges  in  general  terras,  the  methods  employed 
by  the  defendant  corporation  and  its  officers,  and  character- 
izes the  same  as  fraudulent  and  swindling,  but  does  not 
allege  that  the  complainants,  or  any  of  them,  were  in  any 
manner  connected  with  such  methods,  or  prejudiced 
thereby.     If  the  allegations  of  the  bill  in  the  respects  indi-  ] 

cated  had  been  sufficient,  it  would  be  subject  to  demurrer 
upon  the  ground  of  multifariousness  (Crawford-Adsit  (Jo.  I 

v.  Fordyce,  100  111.  A  pp.  362),  and  because  it  was  not  prop-  I 

erly  verified.     Neil  v.  Oldach,  86  III.  App.  354.  j 

The  injunction  was  properly  dissolved  for  want  of  equity  ( 

appearing  upon  the  face  of  the  bill,  and  defendant  in  error  , 

Truitt  was  entitled  to  have  the  amount  of  attorney's  fees  i 

he  had  rendered  himself  liable  to  pay  for  services  in  pro- 
curing the  dissolution  of  such  injunction,  assessed  as  dam-  i 
ages  against  the  complainants.     The  chancellor  heard  evi-  ' 
dence  of  such  services  and  of  the  usual  and  customary 
charge  therefor,  and  the  proof  justifies  the  amount  fixed  in 
the  order. 

The  complainants  having  elected  ty  abide  by  their  bill, 
the  same  was  properly  dismissed  for  want  of  equity.  The 
decree  dismissing  the  bill  for  want  of  equity,  and  the  action 
of  the  court  in  dissolving  the  injunction  upon  motion  and 
assessing  damages  will  be  affirmed. 

Affirmed. 


Toledo,  St.  Louis  &  Western   Railroad  Company  v. 
Jesse  J.  Stevenson. 

1.  Depot—  duty  of  carrier  with  respect  to.  A  common  carrier  owes 
to  a  passenger  the  duty  of  exercising  reasonable  care  to  keep  its  plat- 
form—the approach  from  its  depot  to  its  train— in  good  and  safe  condi- 
tion, free  from  obstructions. 

2.  Depot— what  does  not  excuse  duty  of  carrier  to  light    The  duty 
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of  a  common  carrier  sufficiently  to  light  its  depot  is  not  excused  by  the 
fact  that  there  is  no  system  of  public  lighting  in  the  municipality  in 
which  it  is  located. 

8.  Motion  to  exclude— when  too  late.  If  the  objection  to  the  testi- 
mony is  apparent  at  the  time  it  is  given,  a  motion  to  exclude  comes  too 
late  after  the  witness  has  been  excused  from  the  stand. 

4.  Witness— what  competent  to  affect  credibility  of.  It  is  compe- 
tent to  show  that  a  witness  testifying  on  behalf  of  a  party  has  written 
letters  to  the  other  party  in  behalf  of  the  one  for  whom  he  is  testifying. 

6.  Cross-examination— what  proper  upon,  as  affecting  the  credibil- 
ity of  a  witness.  A  party  litigant  should  be  allowed  opportunity  on 
cross-examination  to  interrogate  a  witness  as  to  his  relations  with  and 
his  disposition  toward  the  plaintiff  or  defendant,  whether  such  rela- 
tions and  disposition  be  friendly  or  hostile. 

6.  Instruction — must  be  predicated  upon  the  evidence.  Instruc- 
tions given  in  a  cause  must  be  predicated  upon  the  evidence  therein. 

7.  Reversal— when  errors  will  not  effect.  Notwithstanding  errors 
have  intervened  in  the  trial  of  a  cause,  a  reversal  will  not  be  ordered 
where  it  is  apparent  that  substantial  justice  has  been  done. 

Action  on  the  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Coles  County;  the  Hon.  James  W.  Craig,.  Judge,  presiding. 
Heard  in  this  court  at  May  term,  1005.  Affirmed.  Opinion  filed  No- 
vember 24,  1005. 

Charles  A.  Sohmettau  and  A.  J.  Fryer,  for  appellant; 
Clarence  Brown,  of  counsel. 

8.  S.  Anderson  and  J/S.  Hall,  for  appellee. 

Mr.  Justice  Baumb  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  by  appellee  against  appel- 
lant to  recover  damages  for  a  personal  injury  sustained  by 
reason  of  the  alleged  negligence  of  appellant  in  failing  to 
sufficiently  light  its  depot  platform  in  the  village  of  Lerna, 
and  in  permitting  a  baggage  truck  to  be  and  remain  on  said 
platform  as  an  obstruction.  There  was  a  verdict  and  judg- 
ment against  appellant  in  the  court  below  for  $400. 

At  about  9  o'clock  on  the  night  of  May  8,  1904,  appellee 
went  to  the  depot  of  appellant  with  the  intention  of  be- 
coming a  passenger  on  its  east-bound  passenger  train  due 
to  leave  Lerna  at  9:30.  Upon  the  arrival  of  the  train,  some- 
what late,  the  engine  stopped  in  front  of  the  depot  and  the 
passenger  cars  were  thus  some  distance  west  of  the  depot 
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Appellee  hurriedly  came  out  of  the  depot  and  ran  on  the 
platform  toward  the  coach  for  the  purpose  of  boarding  it. 
When  he  had  thus  gone  twenty  or  thirty  feet,  he  struck 
the  sharp  edge  of  the  front  iron  of  a  small  baggage  truck 
and  sustained  a  compound  fracture  of  his  right  leg,  between 
the  knee  and  the  ankle. 

It  is  uncontro verted  that  the  night  was  dark  and  rainy; 
that  there  was  no  stationary  light  on  the  platform;  and  that 
the  light,  if  any,  in  the  depot  would  not  have  disclosed  the 
presence  of  the  truck.  The  evidence  with  reference  to  the 
precise  location  of  the  truck  on  the  platform  is  contradic- 
tory, that  on  behalf  of  appellant  tending  to  show  that  the 
truck  was  on  the  extreme  edge  of  the  platform,  twelve  feet 
from  the  south  rail  of  appellant's  track,  and  that  on  behalf 
of  appellee  tending  to  show  it  was  much  nearer  the  middle 
of  the  platform  and  in  the  direct  line  of  appellee's  way 
from  the  depot  door  to  the  coach.  We  are  not  disposed  to 
say  that  the  jury  were  not  justified  in  finding  that  the  truck 
was  located  as  contended  for  by  appellee. 

Appellee,  at  the  time  of  his  injury,  sustained  the  relation 
of  passenger  to  appellant,  and  the  latter  was  bound  to  ex- 
ercise reasonable  care  to  keep  its  platform — the  approach 
from  its  depot  to  its  train — in  good  and  safe  condition,  free 
from  obstructions,  for  his  use.  I.  C.  R.  R.  Co.  v.  Keegan, 
210  111.  150. 

The  court  did  not  err  in  overruling  appellant's  motion  to 
exclude  from  the  consideratidn  of  the  jury  the  testimony 
of  the  witness  Yanatta  as  to  the  location  of  the  truck,  as 
he  observed  it  shortly  after  the  injury.  If  the  testimony 
was  open  to  objection,  such  objection  was  apparent  when 
the  witness  was  interrogated.  It  does  not  appear  from  the 
abstract  that  counsel  for  appellant  then  made  any  objection, 
and  it  was  too  late,  after  the  witness  had  been  discharged, 
to  move  to  exclude.  The  testimony  in  the  main  was,  how- 
ever,  competent  in  corroboration  of  appellee's  testimony  as 
to  the  location  of  the  track  at  the  time  of  his  injury. 

For  the  purpose  of  showing  the  special  interest  taken 
by  the  witness  Vanatta,  in  the  prosecution:  of  the  suit,  and 
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his  hostility  to  appellant,  counsel  for  appellant  offered  in 
evidence,  daring  the  cross-examination  of  the  witness  and 
again  in  connection  with  appellant's  case  in  chief,  certain 
letters  written  by  the  witness  to  an  officer  of  appellant, 
claiming  damages  on  behalf  of  appellee  for  the  injury  sus- 
tained and  threatening  suit  unless  his  claim  therefor  was 
adjusted,  but  the  court  sustained  appellee's  objections  to 
such  offers.  The  evidence  was  competent  and  should  have 
been  admitted  at  such  time  as  the  court  in  its  discretion 
might  permit,  preferably,  we  think,  as  a  part  of  appellant's 
case.  As  affecting  the  credibility  of  a  witness,  a  party  liti- 
gant should  be  allowed  opportunity  on  cross-examination  to 
interrogate  such  witness  as  to  his  relations  with  and  his  dis- 
position toward  the  plaintiff  or  defendant,  whether  such 
relations  and  dispositions  be  friendly  or  hostile.  If  counsel 
for  appellant  had  been  permitted  to  pursue  the  line  of 
cross-examination  evidently  intended,  there  would  have  been 
no  occasion  to  introduce  in  evidence  the  letters  referred  to 
because  the  witness  admitted  writing  the  letters,  and  had 
made  no  statement  inconsistent  therewith.  Counsel  for 
appellee,  however,  interposed  objections  to  questions  put 
to  the  witness  for  the  purpose  of  informing  the  jury  of  the 
contents  of  the  letters,  upon  the  ground  that  the  letters 
were  the  best  evidence,  and  such  objections  were  sustained. 
The  objections  suggested  the  competency  of  the  letters  as 
evidence,  but  when  offered  they  were  excluded.  The  wit- 
ness frankly  admitted  he  had  assisted  appellee  in  getting 
evidence  in  the  case,  had  assisted  counsel  in  getting  ready 
for  trial,  and  had  written  two  letters  to  appellant's  super- 
intendent in  regard  to  the  claim.  We  are,  therefore, 
clearly  of  the  opinion  that  the  ruling  of  the  court  excluding 
the  letters  did  not  operate  to  the  prejudice  of  appellant. 

The  first  instruction  given  at  the  request  of  appellee  was 
not  applicable  to  the  facts  in  the  case  and  should  have 
been  refused.  The  second  instruction,  while  not  entirely 
free  from  criticism,  states  the  law  applicable  to  the  case 
at  bar  with  substantial  accuracy.  T.,  W.  &  W.  Ry.  Co. 
v.  Grush,  67  111.  262.    The  duty  of  a  railroad  company  to 
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exercise  reasonable  care  to  keep  its  depot  platforms  in 
good  and  safe  condition  for  the  use  of  passengers,  requires 
it  properly  to  light  such  platforms,  when  necessary,  and  the 
fact  that  there  is  no  system  of  public  lighting  in  the  munici- 
pality cannot  be  urged  as  an  excuse  for  a  failure  to  perform 
that  duty. 

The  instructions  tendered  by  appellant  and  modified  by 
the  court,  were  not  modified  to  appellant's  prejudice,  and 
the  refused  instructions  were  properly  refused  because  they 
infringed  on  the  province  of  the  jury. 

Upon  the  entire  record,  we  are  satisfied  the  judgment 
stands  for  substantial  justice,  and  that  another  trial  of  the 
case  would  result  in  a  like  verdict  and  judgment  against 
appellant.  In  such  case,  intervening  errors  not  affecting 
the  merits  of  the  controversy  will  not  work  a  reversal  of 
the  judgment  of  the  trial  court. 

The  judgment  is  affirmed. 

'Affirmed. 


Darius  J.  Walters  v.  Albert  Stacey. 

1.  Trespass— duty  of  owner  of  stock  to  prevent.  The  common  law- 
rule  that  the  owner  of  stock  is  bound  to  keep  the  same  from  trespass- 
ing upon  the  close  of  another  at  his  peril,  is  in  force  in  this  State,  ex- 
cept as  between  adjoining  land  owners  required  by  statute  to  .construct 
partition  fences. 

2.  Trespass— when  owner  of  stock  not  liable  for.  Where  the  fence 
claimed  as  defective  was  to  have  been  jointly  maintained  by  the  plaintiff 
and  the  defendant,  one  part  thereof  by  each,  it  is  essential,  in  order  for 
the  plaintiff  to  recover  of  the  defendant  for  the  trespass  of  the  latter  s 
stock,  that  it  be  shown  that  the  trespass  complained  of  was  the  result  of 
the  defect  in  the  part  of  the  fence  which  was  to  be  maintained  by  the 
defendant 

3.  Demurrer— when  action  of  court  in  overruling,  cannot  be  urged 
as  error.  The  action  of  the  court  in  overruling  a  demurrer  cannot  be 
urged  as  error  where  the  complaining  party  has  not  abided  by  such 
demurrer. 

4.  Expert  testimony— when  competent,  when  not.  In  an  action  to 
recover  for  the  death  of  a  boar,  it  is  competent  to  show  by  witnesses 
having  special  knowledge  on  the  subject  the  natural  disposition  of  boars 
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ia  the  same  enclosure  to  fight  each  other,  and  whether  the  wounds 
and  cuts  appearing  on  the  hoar  in  question  might  or  could  have  been 
inflicted  by  the  tusks  of  a  boar;  but  it  is  not  competent  to  show  by  so- 
called  expert  witnesses  that  such  cuts  and  wounds  were  in  fact  inflicted 
by  a  boar,  or  to  show  the  purpose  of  nature  in  providing  boars  with 
tusks. 

Action  of  trespass.  Appeal  from  the  Circuit  Court  of  DeWitt  County; 
the  Hon.  Solon  Philbrick,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1905.  Reversed  and  remanded.  Opinion  filed  Novem- 
ber 24,  1905. 

Herriok  &  Hrrrick,  for  appellant. 

Arthur  F.  Miller  and  George  E.  Ingham,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  trespass  by  appellant  against  appellee 
to  recover  the  value  of  a  Poland  China  boar.  The  fifth 
and  sixth  counts  of  the  second  amended  declaration  upon 
which  issue  was  joined,  allege  that  through  the  negligence 
of  appellee  in  failing  to  keep  his  portion  of  a  partition 
fence  in  repair,  a  boar  in  his  custody  thereby  escaped  from 
his  pasture  into  the  adjoining  pasture  of  appellant,  and 
there  gored  and  wounded  appellant's  boar  to  its  death. 

The  sufficiency  of  the  original  declaration  to  which  a 
demurrer  was  sustained,  is  not  properly  before  us  for  re- 
view as  appellant  did  not  abide  his  declaration.  The  de- 
murrer to  the  first  amended  declaration  was  properly  sus- 
tained because  its  allegations  necessarily  imply  the  existence 
of  a  partition  fence  between  the  pasture  of  appellant  and 
the  pasture  of  appellee,  and  it  is  not  alleged  that  appellee's 
boar  went  into  appellant's  pasture  through  a  defect  in  the- 
portion  of  the  fence  which  it  was  the  duty  of  appellee  to 
keep  in  repair,  or  that  it  went  through  the  portion  of  the 
fence  which  it  was  the  duty  of  appellant  to  repair  and  that 
the  same  was  good  and  sufficient. 

The  common  law  rule  that  the  owner  of  stock  is  bound 
to  keep  the  same  from  trespassing  upon  the  close  of 
another,  at  his  peril,  is  in  force  in  this  State,  except  as  be* 
tween  adjoining  land  owners  required  by  statute  to  con- 
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struct  partition  fences.  Bui  pit  v.  Matthews,  145  III.  345; 
Selover  v.  Osgood,  52  111.  App.  260.  In  the  latter  case, 
after  stating  the  above  common  law  rule,  Mr.  Presiding 
Justice  Boggs,  speaking  for  this  court,  said :  "  The  statute 
requiring  the  construction  o#f  partition  fences  by  adjoin- 
ing land  owners,  abrogated  the  last  mentioned  common 
law  rule  as  to  the  owners  of  inclosed  adjoining  fields,  and 
cast  upon  such  owners  the  burden  and  duty  of  erecting  and 
maintaining  a  just  proportion  of  the  fence  separating  the 
premises.  With  the  abrogation  of  that  rule  fell  also  as  to 
such  adjoining  owners  the  other  common  law  rule  that 
rested  upon  it,  that  every  man  should  keep  his  stock  on 
his  own  premises  at  his  peril,  for  the  obvious  reason  that 
as  to  such  adjoining  premises  the  law  required  the  land- 
owner to  maintain  a  good  and  sufficient  fence  to  protect 
their  premises  against  stock  which  might  be  in  the  adjoin- 
ing field.  The  duties,  obligation  and  right  of  such  ad- 
joining owners  must  be  determined  under  the  statute  if 
they  have  a  partition  fence.  After  the  establishment  of  a 
partition  fence,  under  the  statute,  each  owner  was  required 
to  rely  for  the  safety  of  his  property  against  the  animals 
of  the  adjoining  owner  upon  the  partition  fence  required 
by  law  to  be  maintained.  If  such  owners  keep  up  the 
whole  line  of  division  fence  by  a  joint  expenditure  of  labor 
or  money,  neither  can  recover  damages  for  the  trespasses 
of  stock  from  the  other  on  the  ground  that  the  fence  was 
not  good  and  sufficient,  because  the  default  was  not  that  of 
one  more  than  the  other.  Each  is  responsible  for  all  parts 
of  such  a  fence.  In  order  to  recover  for  trespasses  occa- 
sioned by  stock  passing  through  a  division  feaoo,  certain 
portions  of  which  are  to  be  kept  up  by  each  proprietor,  the 
injured  party  is  required  to  show  either  that  the  stock 
passed  through  that  portion  of  the  fence  which  it  was  the 
duty  of  the  other  land  owner  to  maintain,  and  which  duty 
was  omitted  or  neglected,  or  that  the  stock  passed  through 
his  own  portion  of  the  fence  at  a  point  where  such  fence 
was  good  and  sufficient  to  turn  stock  even  to  some  extent 
unruly:" 
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The  propriety  of  the  action  of  the  court  in  overruling 
appellant's  demurrer  to  appellee's  special  plea  in  the  na- 
ture of  a  plea  of  release,  cannot  be  questioned  by  appellant, 
as  he  did  not  abide  his  demurrer,  but  joined  issue  on  the 
plea. 

Upon  the  trial,  the  court  at  the  close  of  appellant's  evi- 
dence instructed  the  jury  to  find  appellee  not  guilty,  and 
upon  the  verdict  so  returned,  judgment  was  rendered  against 
appellant  for  costs. 

The  errors  assigned  and  urged,  other  than  those  relating 
to  the  rulings  of  the  court  on  the  pleadings,  heretofore  dis- 
posed of,  are,  that  the  court  excluded  competent  evidence 
offered  by  appellant,  and  improperly  gave  the  peremptory 
instruction  asked  by  appellee. 

It  was  competent  for  appellant  to  show,  by  witnesses 
having  special  knowledge  on  the  subject,  the  natural  dispo- 
sition of  boars  in  the  same  enclosure  to  fight  each  other, 
and  whether  the  wounds  and  cuts  appearing  on  appellant's 
boar  might  or  could  have  been  inflicted  by  the  tusks  of  a 
boar,  but  it  was  not  competent  to  show  by  so-called  expert 
witnesses  that  such  cuts  and  wounds  were  in  fact  inflicted 
by  appellee's  boar,  or  to  show  the  purpose  of  nature  in  pro- 
viding boars  with  tusks.  Appellee's  objections  to  the  in- 
terrogatories propounded  to  the  witnesses  were  properly 
sustained. 

It  is  clearly  established  by  the  evidence  and  conceded  by 
appellee,  that  the  portion  of  the  partition  fence  appellant 
was  bound  to  repair  was  good  and  sufficient  as  also  were 
his  other  fences  inclosing  the  pasture  in  which  his  boar  was 
kept,  and  that  the  portion  of  the  partition  fence  appellee  was 
bound  to  repair  was  so  defective  that  his  boar  was  at  liberty 
to  enter  appellant's  pasture  at  will. 

It  is  insisted  by  appellee  that  there  is  no  evidence  in  the 
record  tending  to  show  that  his  boar  entered  appellant's 
pasture  through  the  defective  portion  of  the  partition  fence, 
and  therefore,  that  the  peremptory  instruction  was  properly 
given.  True,  no  witness  testifies  to  having  seen  appellee's 
boar    enter   appellant's    pasture   through    the    defective 
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fence,  nor  is  there  any  evidence  of  tracks  in  the  ground  at 
or  in  the  immediate  vicinity  of  the  defect  in  the  fence,  but 
we  are  of  opinion  that  from  the  facts  and  circumstances 
properly  in  evidence,  legitimate  inferences  may  justifiably 
be  drawn  supporting  appellant's  contention  that  appellee's 
boar  entered  the  pasture  through  the  defective  portion  of 
the  partition  fence,  and  that  the  question  should  have  been 
submitted  to  the  jury. 

For  error  in  giving  the  peremptory  instruction  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Jieversed  and  remanded. 
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ACCOUNTING. 
Administratrix—  what  should  be  allowed  to,  upon  accounting,    p.  48. 

ACTIONS  AND  DEFENSES. 

Accounting — what  should  be  allowed  administratrix  upon,    p.  48. 
Architect's  certificate— building  contract  with  respect  to,  construed. 

p.  270. 

when  waived  as  condition  precedent  to  payment    p.  270. 

Assignment  of  wages— how  power  to  fill  blanks  in,  construed,    p.  287. 

Assumpsit — when  does  not  lie.    p.  625. 

Automobile— when  obligation  to  stop,  arises,    p.  159. 

Bail  bond— when  discharged,    p.  60. 

Broker — when  not  entitled  to  commissions,    p.  21. 

Common  counts—  when  recovery  may  be  had  under,    p.  514. 

Contract— when  third  party  cannot  maintain  action  for  breach  of. 

p.  642. 
Creditor's  bill — what  essential  to  maintenance  of  bill  in  nature  of. 

p.  567. 

when  barred  by  laches,    p.  689.  . 

Employe— when  discharge  of,  proper,    p.  474. 

Fence— duty  of  railroad  company  to.    p.  505. 

Forcible  entry  and  detainer—what  not  issue  in.    p.  194. 

what  proof  essential  to  recover  in.    p.  194. 

when  does  not  lie.    p.  194. 

when  form  of  judgment  in,  will  not  reverse,    p.  194. 

Fraudulent  conveyance— what  essential  to  constitute,  as  against  third 

party,    p.  550. 
Garnishee — what  question  cannot  be  raised  by.    p.  1. 
Garnishment— act  of  1897  as  to  executors  construed,    p.  109. 

equitable  assignee  of  debt  protected  against,    p.  1. 

what  will  not  defeat  creditor's  rights  as  against  heir.    p.  109. 

Improvements— when  reimbursement  for,  cannot  be  obtained,    p.  83. 
Injunction— what  does  not  confer  jurisdiction  to  award,  as  against 

board  of  education,    p.  617. 

what  essential  to  maintenance  of.     p.  650. 

Insurance  policy— what  does  not  arrest  running  of  limitation  clause  in. 

p.  138. 

what  matters  of  defense  to.    p.  471. 

when  action  should  be  instituted  by  virtue  of  limitation  clause. 

p.  188. 

(663) 


664  Appellate  Courts  of  Illinois. 

Insurance  policy— when  coming  in  contact  with  poisonous  substance 
will  not  defeat  recovery  upon.    p.  507. 

when  defense  of  death  resulting  from  use  of  intoxicating  liquors 

not  waived,    p.  632, 

Jurisdiction  of  justice— right  of  plaintiff  to  bring  claim  within,     p.  342. 

Landlords  lien — how  may  be  enforced,    p.  172. 

Mandamus— what  essential  to  award  of.    p.  422. 

when  does  not  lie  at  the  instance  of  a  private  citizen,    p.  422. 

when  does  not  lie  to  compel  railroad  to  run  its  trains  to  a  particu- 
lar point,    p.  431. 

when  does  not  lie  to  compel  running  of  trains,    p.  422. 

when  lies  against  village  board,    p.  449. 

Mechanic's  lien— upon  what,  attaches,    p.  865. 

—  when  attaches,    p.  865. 

when  estoppel  to  assert,  arises,    p.  865. 

Mortgage— when  lien  of,  subordinated  to  mechanic's  lien.    p.  299. 

Pauper— when  town  liable  for  keep  of.    p.  23. 

Premium— who  cannot  maintain  action  for.    p.  57. 

Recognizance — what  does  not  discharge,    p.  78. 

Recoupment— extent  to  which,  available,     p.  437. 

Replevin — when  demand  not  essential  to  maintenance  of.    p.  550. 

Sale  of  real  estate  to  pay  debts— what  does  not  bar  proceeding  for. 
p.  434. 

Separate  maintenance— when  proceeding  for,  cannot  be  maintained, 
p.  408. 

Specific  performance— when  verbal  agreements,  within  Statute  of 
Frauds,  will  be  enforced,    p.  133. 

Statute  of  Limitations— when  begins  to  run  against  claim  predicated 
upon  services  rendered,    p.  26. 

Tender—  when  not  esssential  to  maintenance  of  action,    p,  198. 

Trespass— duty  of  owner  of  stock  to  prevent*    p.  658. 

when  owner  of  stock  not  liable  for.    p.  658. 

Trespasser — extent  of  right  of  owner  of  land  to  eject,    p.  631. 

United  States  government— when  party  other  than,  cannot  raise  ques- 
tion of  validity  of  contract,    p.  40. 

Vendor— what  essential  to  establish  liability  for  delav  in  shipment, 
p.  839. 

Vicious  animal— when  recovery  for  injuries  received  from,  cannot  be 
had.    p.  527. 

Wife  abandonment — what  defense  to  prosecution  for.    p.  223. 

what  not  defense  to  prosecution  for.    p.  223. 

ADMINISTRATION  OF  ESTATES. 

Accounting— what  should  be  allowed  administratrix  upon.    p.  48. 

Administrator  de  bonis  n on— authority  of,  not  subject  to  collateral  at- 
tack,   p.  484. 

Bill  of  review— equity  jurisdiction  of  courts  of  probate  does  not  extend 
to.     p.  488. 

Executrix— when  purchase  by,  though  constructively  fraudulent,  will 
not  be  relieved  against,    p.  4.  s 
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Guardian's  bond— when  recovery  cannot  be  had  upon.    p.  444. 
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Reversed— when  errors  will  not  effect    pp.  854.  655. 

. when  must  be  as  to  all  defendants,    p.  106. 

Verdict— when  excessive,    p.  545. 

. when  not  disturbed  as  excessive,    p.  GOO. 

Verdicts— when  not  disturbed,    pp.  86,  174,  188,  192,  258,  284,  828, 844 
889,  612. 

. when  not  excessive,    pp.  175,  828. 

when  set  aside,    pp.  108,  275. 

Writ  of  error— when  does  not  lie.    pp.  70,  7k 

when  lies.    p.  484. 

when,  of  right    p.  75. 

APPELLATE  COURT. 
Res  judicata— when  judgment  of  Appellate  Court  is.    p.  246. 

APPELLATE    PRACTICE. 

Amendment — when  making,  without  leave  of  court,  cannot  be  ob- 
jected to.    p.  78. 

Appeal—  when,  improperly  perfected,    p.  77. 

when  irregularity  in  perfecting,  waive4>    p.  78. 

when  order  granting,  not  essential  to  right  of.    p.  26. 

Demurrer— when  action  of  court  in  overruling,  cannot  be  urged  as 
error,    p.  658. 

Errors  assigned— when  will  not  he  considered. '  p.  565. 

Finding  of  court-reflect  given  to,  upon  appeal,    p.  405. 

Findings  of  chancellor— when,  will  not  be  set  aside  on  review,   p.  11. 

Freehold— when  not  involved,    pp.  228.  648. 

Maxim— when,  de  minimis  non  curat  lex,  applies,    p.  19. 

Motion  for  new  trial— what  sufficient  presentation  of,  to  preserve  cause 
for  review,    p.  401. 

Motion  to  exclude— when  preserves  nothing  for  review,    p.  52. 
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when  properly  denied,    p.  183. 

when  should  be  given,    p.  830. 
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—  when  set  aside,    pp.  103,  275. 

Writ  of  error— when  does  not  lie.    pp.  70,  75. 

when  lies.     p.  484. 

when,  of  right,    p.  75. 
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Creditor— when  cannot  make.    p.  87. 
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Architect's  certificates— building  contract  with  respect  to,  construed. 

p.  270. 
—  when  waived  as  condition  precedent  to  payment    p.  270. 

ASSAULT  AND  BATTERY. 
Trespasser— extent  of  right  of  owner  of  land  to  eject,    p.  631. 
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Garnishee— what  question  cannot  be  raised  by.    p.  1. 
Garnishment — equitable  assignee  of  debt  protected  against,     p.  1. 
Order  for  payment  of  money— when  title  to,  passes  by  assignment. 
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Equitable  assignee— when  protected  against  assignment  of  debt.  mp.  1. 
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Garnishment — act  of  1897  as  to  executors  construed,    p.  109. 
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Instruction — when,  upon  liability  for  injury  caused  by  excessive  speed 

of  automobile,  not  erroneous,    p.  159. 
Obligation  to  stop— when  arises,    p.  169. 

BAIL. 

Bail  bond— when  discharged,    p.  60. 

Principal  and  bail— when  relation  of,  cease9.     p.  60. 

Recognizance—  what  does  not  discharge,    p.  78. 

BAILMENT. 

Loss  of  baggage— when  common  carrier  liable  as  common  bailee  for. 
p.  859. 

BANKRUPTCY. 

Levy— what  notice  of  adjudication  of  debtor  as  bankrupt,  sufficient  to 
charge  officer,    p.  518. 

BASTARDY. 

Conviction—when  set  aside,    p.  66. 
Instruction— when  erroneous,    p.  66. 
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BILLS  AND  NOTES. 

Jndorser— what  not  essential  to  discharge  of.    p.  203. 
when  delay  in  presenting  discharges,    p.  203. 

BILLS  OF  EXCEPTIONS. 

Affirmance— when  absence  of,  will  result  in.    p.  282. 
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BONDS. 

Bail  bond — when  discharged,    p.  60. 

Guardian's  bond— when  recovery  cannot  be  had  upon.    p.  444, 
Principal  and  6aiZ— when  relation  of,  ceases,     p.  60. 
Recognizance— what  does  not  discharge,    p.  78. 

BOUNDARIEa 
Original  survey— when  prevails,    p.  304. 

CERTIORARI. 
See  Writs  of  Certiorari. 

CHANCERY. 

Accounting— what  should  be  allowed  administratrix  upon.    p.  48. 
Bill  of  review— equity  jurisdiction  of  courts  of  probate  does  not  extend 

to.    p.  483. 
Creditors  bill— what  essential  to  maintenance   of  bill  in  nature  of. 

p.  567. 

when  barred  by  laches,    p.  639. 

Cross-bill—  essential  to  granting  of  affirmative  relief,    p.  408. 
Decree— extent  of  court's  power  after  lapse  of  entry  term.     p.  483. 

upon  what,  must  be  predicated,    p.  408. 

Decree  of  divorce— when  cannot  be  set  aside,    p.  94. 

when  provisions  of,  for  benefit  of  wife,  should  not  be  disturbed. 

p.  94. 
Findings  of  chancellor—  when,  will  not  be  set  aside  on  review,    p.  11. 
Fraud,  accident  or  mistake — what  does  not  constitute,     p.  483. 
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board  of  education,     p.  617. 

what  essential  to  maintenance  of.    p.  650. 

verification  of  bill  for,  held  insufficient,    p.  650. 

Landlords  lien— how  may  be  enforced,     p.  172. 

Master  8  finding — when  conclusive  upon  court     p.  574, 

Multifarious— when  bill  of  complaint  is.    p.  555. 

Redemption—  when  barred  by  laches,     p.  648. 

Release— when  bill  to  set  aside,  cannot  be  maintained,    p.  415. 
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Solicitor's  fees— when  should  be  apportioned  in  partition  proceeding, 
p.  129. 

Specific  performance— when   verbal    agreements,  within    Statute    of 

Frauds,  will  be  enforced,    p.  133. 
when  verbal  agreement  for  telephone  service  within  Statute  of 

Frauds  will  not  be  enforced,     p.  134. 

when,  will  not  be  awarded,    p.  495. 

Subrogation— when  applies  as  against  dower  claimant,    p.  227. 

CHILDREN. 

Custody  of  child— what  not  sufficient  ground  to  deny,  to  father,    p.  208. 
when  parol  contract  for,  invalid,    p.  208. 

CITIES,  VILLAGES  AND  TOWNS. 

Board  of  education— when  courts  will  not  interfere  with.    p.  617. 
Injunction— what  does  not  confer  jurisdiction  to  award,  as  against 

board  of  education,     p.  617. 
Mandamus — when  lies  against  village  board,     p.  449. 
Plat  of  subdivision— extent  of  power  of  municipality  as  to  approval  or 

rejection,    p.  449. 

COLLATERAL  ATTACK. 

Administrator  de  bonis  non— authority  of,  not  subject  to  collateral 
attack,    p.  434. 

COMMISSIONS. 

Broker — when  not  entitled  to  commissions,    p.  21. 

COMMON  CARRIERS. 

Ejection  of  passenger— authority  of  brakeman  for,  must  be  proved. 

p.  439. 
Loss  of  baggage— when  common  carrier  liable  as  common  bailee  for. 

p.  339. 
Public  policy— when  contract  for  exemption  from  liability  void   as 

against,    p.  569. 
Punitive  damages— what   essential   to  recovery  of,  against  carrier. 

p.  439. 

CONDUCT  OF  COUNSEL. 

Argument  of  counsel— when,  cannot  be  complained  of.    p.  175. 
when  not  improper,    p.  175. 

CONDUCT  OF  COURT. 
Remarks  of  court— when  improper,    p.  189. 

CONTRACTS. 
Arbitration-  when  insured  not  responsible  for  failure  to  obtain,    p.  600. 
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Architect's  certificate— building  contract  with  respect  to,  construed, 
p.  270. 

when  waived  as  condition  precedent  to  payment,    p.  270. 

Assignment  of  wages— how  power  to  fill  blanks  in,  construed,    p.  287. 

Assumpsit— when  does  not  lie.    p.  625. 

Bargain  and  sale— when  contract  insufficient  as.    p.  495. 

Custody  of  child— when  parol  contract  for,  invalid,    p.  208. 

Employe— when  discharge  of,  proper,    p.  474. 

Express  and  implied— defined,    p.  501. 

Fraternal  benefit  society — effect  of  incontestable  clause  contained  in  in- 
surance contract  of.    p.  876. 

how  contract  of  insurance  by,  construed,    p.  876. 

what  constitutes  contract  of  insurance  by.    p.  876. 

when  by-law  as  to  suspension  of  member  does  not  apply,    p.  489. 

Improvements — when  reimbursement  for,  cannot  be  obtained,    p.  82. 

Insurance  policy— what  does  not  arrest  running  of  limitation  clause  in. 
p.  188. 

when  action  should  be  instituted  by  virtue  of  limitation  clause. 

p.  188. 

Lease  of  mining  property—  construed,    p.  574. 

Lessee— 'extent  of  obligation  of,  to  maintain  demised  premises  in  con- 
dition received,    p.  574. 

Money— when,  cannot  be  recovered  under  contract    p.  861. 

Public  policy— when  contract  for  exemption  from  liability  void  as 
against    p.  569. 

when  contract  void  as  against,    p.  40. 

Rescission — what  not  ground  for.    p.  479. 

Specific  performance— when  verbal  agreement  within  Statute  of  Frauds 
will  be  enforced,    p.  188. 

when  verbal  agreement  for  telephone  service  within  Statute  of 

Frauds  will  not  be  enforced,    p.  134. 

—  when,  will  not  be  awarded,    p.  495. 

Statute  of  Frauds— when  contract  for  conveyance  of  land  within, 
p.  495. 

Third  party— when,  cannot  maintain  action  for  breach  of  contract, 
p.  642. 

United  States  government— when  party  other  than,  cannot  raise  ques- 
tion of  validity  of  contract    p.  40. 

Waiver— when  authority  to  waive  condition  of  policy  appears,    p.  315. 

CONTRIBUTORY  NEGLIGENCE. 

Assumed  risk— limit  of  application  of  doctrine  of.     p.  559. 

what  not.    p.  116. 

what  not,  as  a  matter  of  law.    p.  262. 

when  doctrine  of,  applies,    pp.  278,  427. 

when  doctrine  of,  has  no  application,    p.  889. 

when  instruction  is  not  erroneous  in  ignoring  defense  of.    p.  116, 

Negligence— when  proof  of  collateral  acts  of,  competent    p.  389. 
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Ordinary  care— affirmative  proof  of,  essential  to  recovery  in  personal 

injury  action,    p.  400. 

degree  of,  varies  with  danger,    p.  427. 

Questiori— how  .determined,    p.  116. 

what  to  be  considered  in  determining,    pp.  116,  165. 

Eight  of  recovery—when  question  of   law  for  court   to  determine. 

p.  400. 
Sidewalk  injury— when  proof  tends  to  establish  contributory  negligence 

in  action  for.    p.  149. 

CORPORATIONS. 

Fraternal  benefit  society— when  by-law  as  to  suspension  of  member 
does  not  apply,    p.  489. 

COURTS. 

Bill  of  review— equity  jurisdiction  of  courts  of  probate  does  not  extend 
to.    p.  483. 

COUNTIES. 
Pauper— when  town  liable  for  keep  of.    p.  28. 

CREDITOR'S  BILLS. 

Fraudulent  conveyance— what  essential  to  constitute,  as  against  third 

party,    p.  550. 
Laches— when  creditor's  bill  barred  by.    p.  689. 
Maintenance— what  essential  to.    p.  567. 

CRIMINAL  LAW. 

Bad  bond— when  discharged,    p.  60. 

Bastardy— when  conviction  in  prosecution  for,  set  aside,    p.  66. 

when  instruction  in  prosecution  for,  erroneous,    p.  66. 

Information— when  properly  amended,    p.  78. 

Jurisdiction— when  presence  of  defendant  not  essential  to,  in  criminal 

prosecution,    p.  78. 
Principal  and  bail— when  relation  of,  ceases,    p.  60. 
Recognizance— what  does  not  discharge,    p.  78. 
Wife  abandonment— -how  statute  providing    penalty  for,  construed. 

p.  228. 

what  defense  to  prosecution  for.    p.  228. 

what  essential  to  conviction  for.    p.  228. 

what  not  defense  to  prosecution  for.    p.  228. 

DAMAGES. 

Declaration— what  element  of  damages  must  be  alleged  in.    p.  84ft. 
Measure  of  damages — instruction  upon,  in  action  for  loss  of  support, 

erroneous,    p.  811. 
when  instruction  as  to,  in  death  case,  erroneous,    pp.  888,  850. 
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Punitive  damages— what  essential   to   recovery   of,  against   carrier, 
p.  439. 

DECLARATIONS. 

Additional  counts— effect  of  filing,    p.  826. 

Common  counts— when  recovery  may  be  had  under,    p.  514. 

Damages— what  element  of,  must  be  alleged  in,    p.  846. 

Filing— time  of.    p.  93. 

Insurance  policy — when  declaration  upon,  sufficient,    p.  471. 

Judgment — when  should  not  be  rendered  upon  sustaining  demurrer  to 

declaration,    p.  826. 
Surplusage— when  allegations  of  declaration  treated  as.    p.  471. 
Verdict — one  good  count  sufficient  to  sustain,    p.  262. 
Warranty— when  allegations  of  fulfillment  of,  not  essential  to  recovery 

of  purchase  price,    p.  514. 

DECREES. 

Divorce— when  decree  of,  cannot  be  set  aside,    p.  94. 

when  provisions  of  decree  for,  should  not  be  disturbed,    p.  94. 

Entry  term— extent  of  court's  power  over  decree  after  lapse  of.    p.  483. 
Predicated— upon  what  decree  must  be.    p.  408. 

DEDICATIONS. 
Highway— wh*t  essential  to  dedication  of,  at  common  law.    p.  154. 

DEFAULTS. 

Admissions— what,  follow  from  default    p.  471. 
Assessment  of  damages— what  evidence  sufficient  to  support    p.  471. 
Counter-affidavits— when  competent  on  motion  to  set  aside,    p.  540. 
Set  aside— when  not    pp.  471,  540. 

DEFINITIONS. 
"Day."    p.  898. 
Navigable  waters,    p.  40.  • 

DEMURRERS. 

Error— when  action  of  court  in  overruling  demurrer  cannot  be  urged 

as.    p.  658. 
General  demurrer— what  not  reached  by.    p.  106. 
Judgment— when  should  not  be  rendered  upon  sustaining  demurrer  to 

declaration,    p.  826. 

DIVORCE. 

Decree— when  cannot  be  set  aside,    p.  94. 

when  provisions  of,  for  benefit  of  wife,  should  not  be  disturbed. 

p.  94. 
Separate  maintenance— when  proceeding  for,  cannot  be  maintained. 

p.  408. 
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DONOR  AND  DONEE. 
8ee  Gifts. 

DRAINAGE. 
Drainage  district— who  cannot  attack  legal  organization  of.    p.  81. 
Owner  of  land— right  of,  to  construct  drainage,    p.  834. 

DOWER 
Homestead  estate— extent  of  widow's  dower  in.    p.  870. 
Lien  claimant — when  estoppel  to  assert  dower  as  against,  arises,  p.  227. 
Subrogation— when  applies  as  against  dower  claimant    p.  227. 

EJECTMENT. 
Improvements — when  reimbursement  for,  cannot  be  obtained,    p.  82. 

ELECTIONS. 
Election  Act—11  day  "  fes  used  in,  defined,    p.  898. 
section  79  construed,    p.  898. 

EMPLOYER  AND  EMPLOYE. 
Employe— when  discharge  of,  proper,    p.  474. 

ESTOPPEL. 
Doioer— when  estoppel  to  assert,  as  against  lien  claimant,  arises,  p.  227. 
Mechanic' 8  lien— when  estoppel  to  assert,  arises,    p.  865. 

EVIDENCE. 

Assessment  of  damages— what  evidence  sufficient  to  support,    p.  471. 

Books  of  account — when  competent  as  to  weights  and  measurements, 
p.  52. 

when  copy  of,  competent    p.  189. 

Burden  of  proof— where,  lies,  to  establish  payment,    p.  518. 

Conclusion  of  witness— what  not.    pp.  160,  175. 

Cross-examination— impeaching  questions  competent  upon.  '  p.  609. 

what  proper  upon.    p.  609. 

what  proper  upon*  as  affecting  credibility  of  witness,    p.  655. 

when  properly  restricted,    p.  87. 

Declarations— when,  as  to  cause  of  injury,  made  to  physician,  incom- 
petent   p.  148. 

Expert  testimony— when  competent,  when  not.    p.  658. 

when  incompetent    pp.  888,  582. 

Fair  cash  value— what  not  evidence  of.    p.  217. 

Gift— burden  of  proof  upon  defendant  to  establish,    p.  189. 

Habits  of  care— when  evidence  of.  competent    pp.  838,  558. 

Handwriting— what  does  not  affect  competency  of  witness  to.    p.  4661 

Highway— what  essential  to  establish,  by  prescription,    p.  154. 

when  evidence  does  not  establish,     p.  154. 

Incompetent  evidence— when  will  not  reverse,    p.  466, 

Judicial  notice— of  what,  not  taken,    p.  40. 
Vol.  CXXII  4* 
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Last  wUl  and  testament— parol  evidence  competent  to  remove  latent 
ambiguity  in.    p.  18. 

Medical  examination— refusal  to  submit  to,  incompetent  to  be  shown, 
p.  545. 

Motion  to  exclude— when  preserves  nothing  for  review,    p.  62. 

when  too  late.    p.  655. 

Motion  to  strike— when  should  be  allowed,    p.  143. 

Negligence— when  proof  of  collateral  acts  of,  competent,    p.  889. 

Ordinance— when  proof  of,  sufficient,    p.  833. 

Ownership— what  evidence  competent  upon  question  of.    p.  010. 

Pain — what  evidence  competent  as  tending  to  prove,    p.  148. 

Payment — what  constitutes,    p.  615. 

Preponderance  of  evidence— mere  number  of  witnesses  does  not  deter- 
mine,   pp.  165,  174. 

Prior  accident— what  essential  to  competency  of.    p.  148. . 

when  evidence  of,  incompetent,    p.  143. 

Receipts— may  be  contradicted  or  explained  by  parol    p.  26. 

Repairs— evidence  of,  made  after  injury,  incompetent    p.  143. 

Rules— when  incompetent,    p.  545. 

Variance— when  objection  of,  should  be  raised,    p.  143. 

Witness— what  competent  to  affect  credibility  of.    p.  655. 

when  party  by  recalling,  does  not  make,  his  own.    p.  420. 

EXCEPTIONS. 

BUI  of  exceptions— effect  of  failure  to  certify  that  it  contains  all  the 
evidence,     pp.  106,  256. 

what  does  not  constitute,    p.  282. 

when  absence  of,  will  result  in  affirmance,    p.  282. 

Question  for  review— when  exception  essential  to  save.    p.  842. 
when  exception  not  necessary  to  preserve,    p.  826. 

EXECUTIONS. 

Levy— what  notice  of  adjudication  of  debtor  as  bankrupt,  sufficient  to 

charge  officer,    p.  518. 
—  within  what  time,  may  not  be  made.    p.  518. 

EXECUTORS  AND  ADMINISTRATORS. 

Accounting— what  should  be  allowed  administratrix  upon.    p.  48. 

Administrator  de  bonis  non— authority  of,  not  subject  to  collateral  at- 
tack,   p.  484. 

Executrix— when  purchase  by,  though  constructively  fraudulent,  will 
not  be  relieved  against,    p.  4. 

Garnishment— act  of  1897  as  to  executors  construed,     p.  109. 

what  will  not  defeat  creditor's  rights  as  against  heir.    p.  109. 

Sale  of  real  estate  to  pay  debts— what  does  not  bar  proceeding  for. 
p.  484. 

Widow's  award— what  does  not  bar  right  to.    p.  101. 
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EXEMPTION& 

Judgment  debt  or— when  does  not  waive,    p.  217. 
Schedule— when  failure  to  present,  does  not  bar.    p.  217. 
Statute— how  construed,    p.  217. 

FEES  AND  SALARIES. 

Solicit  of  &  /ees— when  should  be  apportioned  in  partition  proceeding, 
p.  129. 

FENCES. 
Railroad  company— duty  of,  to  fence,    p.  605. 

FINDINGS  OF  COURT. 

Appeal— effect  given  to  findings  of  court  on.    p.  405. 
When  not  disturbed,    pp.  868,  465,  466. 

FINDINGS  OF  FACT. 
Findings  of  chancellor— when,  will  not  be  set  aside  on  review,    p.  11. 

FORCIBLE  ENTRY  AND  DETAINER. 

Form  of  judgment— when  will  not  reverse,    p.  194. 

Improvements— when  reimbursement  for,  cannot  be  obtained,    p.  82. 

Issue—whst  not,  in.    p.  194. 

Jtoof—  what,  essential  to  recovery,    p.  194. 

When  does  not  lie.    p.  194. 

FORECLOSURE. 
Homestead  estate— when  should  not  contribute  to  payment  of  mortgage 

debt    p.  870. 
Mortgage  lien— when  subordinated  to  mechanic's  lien.    p.  299. 
Taxes— right  of  mortgagee  to  pay,  and  be  reimbursed  for.    p.  227, 

FRATERNAL  BENEFIT  SOCIETIES. 

Arbitration— when   insured  not  responsible  for   failure  to  obtain. 

p.  600. 
Beneficiary— when  change  of,  not  effected,    p.  880. 
who  not  "dependent"  within  meaning  of  by-laws  of  fraternal 

beneficiary  society,    p.  880. 

who  not  eligible  as.    p.  880. 

By-law— when,  pertaining  to  suspension  of  member,  does  not  apply. 

p.  489. 
Contract  of  insurance— how  construed,    p.  876. 

what  constitutes,    p.  876. 

Declaration— when  sufficient,  upon  insurance  policy,    p.  471. 

Incontestable  clause— effect  of.    p.  876. 

Insurance  policy— what  does  not  arrest  running  of  limitation  clause  in. 

p.  138. 
what  matters  of  defense  to.    p.  471. 
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Insurance  policy— when  action  should  be  instituted  by  virtue  of  lim- 
itation clause,    p.  138. 

when  coming  in  contact  with  poisonous  substance  will  not  defeat 

recovery  upon.    p.  507. 

when  defense  of  death  resulting  from  use  of  intoxicating  liquors 

not  waived,    p.  632. 

Premium— who  cannot  maintain  action  for.    p.  57. 

Proofs  of  loss —when  presentation  of,  within  time  specified  in  policy 
waived,    p.  000. 

Waiver— when  authority  to  waive  condition  of  policy  appears,    p.  815, 

FRAUDS. 

Executrix—when  purchase  by,  though  constructively  fraudulent,  will 

not  be  relieved  against,    p.  4. 
Fraud,  accident  or  mistake— what  does  not  constitute,    p.  488. 
Fraudulent  conveyance— what  essential  to  constitute,  as  against  third 

party,    p.  550, 

FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 

GARNISHMENT. 

Assignment— when  passes  title  to  order  for  payment  of  money,    p.  1. 

Equitable  assignee— when  protected  against  assignment  of  debt.    p.  1. 

Executors — act  of  1807  as  to,  construed,    p.  100. 

Garnishee— what  question  cannot  be  raised  by.    p.  1. 

Heir— what  will  not -defeat  creditor's  rights  as  against    p.  100. 

GIFTS. 

Burden  of  proof—when  upon  defendant  to  establish,    p.  189. 
Promise  to  make- when,  not  revoked  by  death,    p.  26. 
when,  revoked  by  death,    p.  26. 

GUARDIAN  AND  WARD. 
Guardian's  bond—  when  recovery  cannot  be  had  upon.    p.  444. 

HIGHWAYS. 
8ee  Streets  and  Alleys. 

HOMESTEADS. 

Dower— extent  of  widow's,  in  homestead  premises,    p.  870. 
Homestead  estate— when  should  not  contribute  to  payment  of  mortgage 

debt.    p.  870. 
Law  governing,    p.  870. 
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INJUNCTIONS. 

Board  of  education — what  does  not  confer  jurisdiction  to  award  in- 
junction, as  against,    p.  617. 

when  courts  will  not  interfere  with.    p»  617, 

Maintenance— wh&t  essential  to.    p.  650. 
Verification-— when  insufficient,    p.  650. 

INSTRUCTION& 

Abstract  propositions  of  Jaw— instructions  should  not  contain,    p.  850. 

Ad  damnum— instructions  should  not  refer  to.    p.  850. 

"  All  the  evidence  in  the  ease"— what  phrase  not  equivalent  to.    p.  4611 

"  At  the  torn?"— criticised,    p.  838. 

held,  sufficient,    p.  850. 

"  At  the  time  of  the  alleged  injury  *— held  insufficient    p.  846. 

Assumed  risk—when  instruction  is  not  erroneous  in  ignoring  defense 
of.    p.  116. 

Assumpsit— when  instruction  as  to  right  of,  recovery  in,  erroneous, 
p.  501. 

Bastardy— when  instruction  in  prosecution  for,  erroneous,    p.  66* 

Contradictory— instructions  must  not  be.    p.  501. 

Copy  of  statute—  instruction  containing,  not  erroneous,    p.  854. 

Cured— when  instructions  cannot  be.    p.  846. 

Defective— when  may  be  cured,    p.  293. 

.Error*— when  will  not  reverse,    pp.  290,  420,  459. 

Excessive  speed  of  automobile— when  instruction  upon  liability  for  in- 
jury caused  By,  not  erroneous,    p.  159. 

Facte  in  dispute— instructions  must  not  assume,    p.  607. 

How  to  be  considered,    p.  842. 

"Materia?'— held  erroneous,    p.  849. 

Material  /act*-— instructions  must  not  ignore,    p.  607. 

Measure  of  damages—  instruction  upon,  in  action  for  loss  of  support,  er- 
roneous,   p.  811. 

when  instruction  as  to,  in  death  case,  -erroneous,    pp.  838,  850. 

Negligence— when  instruction  upon,  erroneous,    p.  950. 

Peremptory  instruction— how  motion  for,  to  be  considered,    pp.  581, 
558. 

when  properly  denied,    p.  188. 

when  should  be  given,    p.  830. 

Predicated  upon  the  evidence— instructions  must  be.    pp.  846,  527,  607, 
655. 

Preponderance  of  evidence—  instruction  upon,  held  erroneous,    p.  461, 

mere  number  of  witnesses  does  not  determine,    pp.  165,  174. 

Question  of  fact— instructions  must  not  take,  from  jury.    p.  459. 

Question  of  Jaw?— instructions  must  not  submit,  to  jury.  pp.  479, 501, 518. 

Right  of  recovery—  instruction  as  to,  need  not  state  measure  of  dam- 
ages,   p.  150. 

Single  out  party— instructions  must  not.    p.  518. 

Special  interrogatory— when  improperly  submitted  to  jury.    p.  559. 
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Trespasser— particular  instruction  as  to  non-liability  of  railroad  com- 
pany for  ejection  of,  approved,    p.  439. 

Undue  prominence  to  particular  facts— instructions  must  not  give, 
pp.  888,  607. 

"  While  w— criticised,    p.  888. 

held,  sufficient,    p.  850. 

Wilful  violation  of  statute— instruction  upon  negligence  erroneous 
where  recovery  can  only  be  upon.    p.  810. 

INSURANCE. 

Arbitration — when  insured  not  responsible  for  failure  to  obtain,    p.  600. 
Beneficiary — when  change  of,  not  effected,    p.  880. 

—  who  not  "  dependent "  within  meaning  of  by-laws  of  fraternal 
beneficiary  society,    p.  880. 

—  who  not  eligible  as.    p.  880. 

Declaration— when  sufficient,  upon  insurance  policy,    p.  471. 
Fraternal  benefit  society— effect  of  incontestable  clause  contained  in  in- 
surance contract  of.    p.  876. 

—  how  contract  of  insurance  by,  construed,    p.  876. 
what  constitutes  contract  of  insurance  by.    p.  876. 

when  by-law  as  to  suspension  of  member  does  not  apply,    p.  489. 

Insurance  policy — what  does  not  arrest  running  of  limitation  clause  in. 

p.  188. 

what  matters  of  defense  to.    p.  471. 

when  coming  in  contact  with  poisonous  substance  will  not  defeat 

recovery  upon.   .p.  507. 
when  defense  of  death  resulting  from  use  of  intoxicating  liquors 

not  waived,    p.  682. 
Policy— when  action  should  be  instituted  by  virtue  of  limitation  clause. 

p.  188. 
Premium— who  cannot  maintain  action  for.    p.  57. 
Proofs  of  loss— when  presentation  of,  within  time  specified  in  policy 

waived,    p.  600. 
Waiver— when  authority  to  waive  condition  of  policy  appears,    p.  815. 

INTEREST. 

Bill  of  particulars— when  need  not  claim  interest,    p.  87. 
Recoverable— when  interest  is.     p.  87. 
Verdict— interest  allowable  upon.    p.  87. 

JUDGMENTS,  DECREES  AND  EXECUTIONS. 

Assessment  of  damages— what  evidence  sufficient  to  support,    p.  471. 
Decree—extent  of  court's  power  after  lapse  of  entry  term.    p.  483. 

upon  what,  must  be  predicated,    p.  408. 

Decree  of  divorce — when  provisions  of,  for  benefit  of  wife,  should  not 

be  disturbed,    p.  94. 
Default— what  admitted  by.    p.  471. 
when  counter-affidavits  competent  on  motion  to  set  aside,    p.  540. 
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Default— when  motion  to  set  aside,  properly  denied,    p.  540. 

when  not  set  aside,    p.  471. 

Exemption— how  statute  providing  for,  construed,    p.  217. 

when  failure  to  present  schedule  does  not  har.    p.  217. 

when  judgment  debtor  does  not  waive,     p.  217. 

Judgment— when  entry  of,  proper,  notwithstanding  plea  of    general 

issue  remains  undisposed  of.    p.  632. 
Levy— what  notice  of  adjudication  of  debtor  as  bankrupt,  sufficient  to 

charge  officer,    p.  518. 
within  what  time,  may  not  be  made.    p.  518. 

JURIES. 
Retirement  of  jury— when  refusal  of  court  to  order,  not  error,    p.  833. 

JUSTICES  OF  THE  PEACE. 
Jurisdiction  of  justice— right  of  plaintiff  to  bring  claim  within,    p.  842. 

JURISDICTION. 

BUI  of  review— equity  jurisdiction  of  courts  of  probate  does  not  extend 
to.    p.  483. 

Criminal  prosecution — when  presence  of  defendant  not  essential  to  ju- 
risdiction in.    p.  78. 

Jurisdiction  of  person— when  question  as  to,  waived,    p.  408. 

Justice— right  of  plaintiff  to  bring  claim  within  jurisdiction  of.    p.  342. 

Plea  to  jurisdiction— when  form  of,  sufficient,    p.  106. 

Reversal— when  must  be  as  to  all  defendants,    p.  106. 

LACHES. 

Creditor's  bill— when  barred  by  laches,    p.  639. 
Redemption— when  barred  by  laches,    p.  648. 

LANDLORD  AND  TENANT. 

Landlords  lien— how  may  be  enforced,    p.  172. 
Lease  of  mining  property— construed,    p.  574. 

Lessee— extent  of  obligation  of,  to  maintain  demised  premises  in  condi- 
tion received,    p.  574. 
.Repair— when  lessor  liable  under  obligation  to.    p.  636. 

LIENS/ 

Dower— when  estoppel   to  assert,  as   against   lien  claimant,  arises. 

p.  227. 
Landlords  lien— how  may  be  enforced,    p.  172. 
Mechanic's  lien— upon  what,  attaches,     p.  365. 

when  attaches,    p.  365. 

when  estoppel  to  assert,  arises,    p.  865. 

Mortgage— when  lien  of,  subordinated  to  mechanic's  lien.    p.  299. 
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limitations. 

See  Statute  of  Limitations. 

MANDAMUS. 

Award  of  tw#— what  essential  to.    p.  422. 

Board  of  education— when  courts  will  not  interfere  with,    pt  617. 

Flat  of  subdivision—extent  of  power  of  municipality  as  to  approval  or 

rejection,     p.  449. 
Private   citizen— when   mandamus  does  not   lie  at  the  instance  of. 

p.  422. 
Running  of  trains — when  mandamus  does  not  He  to  compel,    pp.  423, 

481. 
Village  board— when  mandamus  lies  against    p.  449. 

MASTER  AND  SERVANT. 

Assumed  risk— limit  of  application  of  doctrine  of.  -  p.  559. 

what  not     p.  116. 

what  not,  as  a  matter  of  law.    p.  262. 

when  doctrine  of,  applies,    pp.  278,  427. 

when  doctrine  of,  has  no  application,    p.  889. 

when  instruction  is  not  erroneous  in  ignoring  defense  of.    p.  116. 

Car  coupler— what  does  not  discharge  liability  for  defective,    p.  262. 
Contributory  negligence—how  question  of,  determined,    p.  116. 

what  to  be  considered  in  determining  question  of.    p.  116. 

what  will  be  considered  in  connection  with  question  of.    p.  165. 

Electricity — degree  of  care  required  of  person  using,    p.  6. 
Independent  agency — when  intervention  of,  does  not  excuse  negligence. 

p.  6. 
Master— when  negligence  of  foreman  will  not  charge,    p.  454. 
Medical  examination— refusal  to  submit  to,  incompetent  to  be  shown. 

p.  545. 
Negligence— when  proof  of  collateral  acts  of,  competent    p.  889. 
Ordinance— when,  prescribing  duties  of  railroads,  applies  for  benefit  of 

employes,    p.  888. 
Ordinary  care— affirmative  proof  of,  essential  to  recovery  in  personal 

injury  action,    p.  400. 

degree  of,  varies  with  danger.    pT  427. 

Res  ipsa  loquitur — when  rule  of,  applies,    p.  532. . 

Right  of  recovery— when   question   of  law   for  court   to   determine. 

p.  400. 
Rules— when  incompetent,    p.  545, 
Wilful  violation  of  statute— instruction  upon  negligence  erroneous 

where  recovery  can  only  be  upon.    p.  810. 

MASTERS  IN  CHANCERY. 
Master* 8  finding— when  conclusive  upon  court    p.  574. 
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MAXIMS. 
De  minimis  non  curat  lex— when  applies,    p.  19. 

MEASURE  OF  DAMAGES. 

Death  case— when  instruction  as  to  measure  of  damages  in,  erroneous, 
pp.  338,  850. 

Loss  of  support— instruction  as  to  measure  of  damages  upon,  errone- 
ous,   p.  31 L 

MECHANICS*  LIENS. 
See  Liens. 

MEDICINE. 

Practice  of  medicines-how  statute  providing  for  penalty  for,  without 

license,  construed,     p.  38. 
to  whom  statute  providing  for  penalty  for,  without  license,  does 

not  apply,    p.    88. 

MORTGAGES. 

Homestead  estate— when  should  not  contribute  to  payment  of  mort- 
gage debt.    p.  870. 
Lien— when  subordinated  to  mechanic's  lien.    p.  299. 
Redemption— when  barred  by  laches,    p.  648. 
Taxes— right  of  mortgagee  to  pay,  and  be  reimbursed  for.    p.  227. 

MOTIONS  FOR  NEW  TRIALS. 

Newly  discovered  evidence — when  ground  for  new  trial,    p.  542. 
Peremptory  instruction— how  motion  for,  to  be  considered,     p.  558. 
Presentation—  what  sufficient,  to  preserve  cause  for  review,    p.  401. 
Verdict—  interest  allowable  upon.    p.  87. 

one  good  count  sufficient  to  sustain,    p.  262. 

when  excessive,    p.  545. 

when  not  disturbed  as  excessive,    p.  600. 

Verdicts— when  not  disturbed,  pp.  86,  174,  183,  192,  258,  284,  823,  344, 
889.  612. 

when  not  excessive,    pp.  175,  828. 

when  set  aside,    pp.  103,  275. 

MUNICIPAL  CORPORATIONS. 

Board  of  education— when  courts  will  not  interfere  with.    p.  617. 
Injunction — what  does  not  confer  jurisdiction  to  award,  as  against 

board  of  education,    p.  617. 
Mandamus— when  lies  against  village  board,    p.  449. 
Plat  of  subdivision— extent  of  power  of  municipality  as  to  approval  or 

rejection,    p.  449. 
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navigable  waters. 

Defined,    p.  40. 

Judicial  notice—of  what  not  taken  with  respect  to  navigable    waters, 
p.  40. 

NECxLIGENCE. 

Assumed  risk— limit  of  application  of  doctrine  of.    p.  559. 

what  not    p.  116. 

what  not,  as  a  matter  of  law.    p.  263. 

when  doctrine  of,  applies,    pp.  278,  427. 

when  doctrine  of,  has  no  application,    p.  889. 

when  instruction  is  not  erroneous  in  ignoring  defense  of.    p.  116. 

Automobile — when  obligation  to  stop,  arises,     p.  159. 
Car  coupler — what  does  not  discbarge  liability  for  defective,    p.  262. 
Contributory  negligence— how  question  of,  determined,    p.  116. 
—  what  to  be  considered  in  determining  question  of.    p.  116. 

what  will  be  considered  in  connection  with  question  of.     p.  16-> 

when  proof  in  action  for   sidewalk  injury  tends   to  establish. 

p.  149. 
Depot— duty  of  carrier  with  respect  to.    p.  654. 

what  does  not  excuse  duty  of  carrier  to  light    p.  654. 

Independent  agency — when  intervention  of,  does  not  excuse  negligence. 

p.  6. 
Instruction— when,  upon  liability  for  injury  caused  by  excessive  speed 

of  automobile,  not  erroneous,    p.  159. 
Master— when  negligence  of  foreman  will  not  charge,    p.  454. 
Medical  examination— refusal  to  submit  to,  incompetent  to  be  shown. 

p.  545. 
Ordinance— when,  prescribing  duties  of  railroads,  applies  for  benefit  of 

employes,    p.  333. 
Ordinary  care— affirmative  proof  of,  essential  to  recovery  in  personal 

injury  action,    p.  400. 

degree  of,  varies  with  danger,    p.  427. 

Passenger  and  carrier—  what  does  not  terminate  relation  of.    p.  293. 

Railroad  train— what  constitutes,    p.  293. 

Res  ipsa  loquitur— when  rule  of,  applies,    p.  532. 

Right  of  recovery— when   question   of   law  for  court  to  determine. 

p.  400. 
Ringing  of  bell— failure  of,  negligence,    p.  165. 

what  essential  to  recover  for  failure  to.    p.  165. 

when  statute  requiring,  applies,    p.  165. 

Rides— when  incompetent     p.  545. 

Trespass—  when  owner  of  stock  not  liable  for.    p.  658. 

Trespasser— extent  of  right  of  owner  of  land  to  eject    p.  631. 

Wilful  violation  of  statute— instruction  upon  negligence  erroneous 

where  recovery  can  only  be  upon.    p.  310. 

NEGOTIABLE  INSTRUMENTS. 

Indorser— what  not  essential  to  discharge  of.    p.  203. 
when  delay  in  presenting  discharges,    p.  203. 
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OBJECTIONS. 
General  objection— when  will  not  avail,    p.  159, 

ORDINANCES. 
Benefit  of  employes— when  ordinance  prescribing  duties  of  railroads 

applies  for.    p.  833. 
Proof—  when  sufficient    p.  883. 

PARENT  AND  CHILD. 

Custody  of  child— what   not  sufficient  ground   to  deny,  to  father, 

p.  208. 
— -  when  parol  contract  for,  invalid,    p.  208. 

PARTIES. 

Mandamus — when  does  not  lie  at  the  instance  of  a  private  citizen, 
p.  422. 

PARTITION. 

Solicitor's  fees— when  should  be  apportioned  in  partition  proceeding. 
p.  129. 

PASSENGER  AND  CARRIER. 

Depot— duty  of  carrier  with  respect  to.    p.  654. 

what  does  not  excuse  duty  of  carrier  to  light,    p.  654. 

Ejection  of  passenger— authority  of  brakeman  for,  must  be  proved.' 

p.  489. 
Public  policy— when  contract  for  exemption  from  liability  void  as 

against     p.  569. 
BaUroad  train — what  constitutes,    p.  298. 
Relation— wh&t  does  not  terminate,    p.  293. 

PAUPERS. 
Town— when  liable  for  keep  of  pauper,    p.  28. 

PERSONAL  INJURIES. 

Assumed  risk— limit  of  application  of  doctrine  of.    p.  559. 

whatnot,    p.  116. 

what  not,  as  a  matter  of  law.    p.  262. 

when  doctrine  of,  applies,    pp.  278,  427. 

when  doctrine  of,  has  no  application,     p.  889. 

when  instruction  is  not  erroneous  in  ignoring  defense  of.     p.  116. 

Automobile— when  obligation  to  stop,  arises,     p.  159. 

Car  coupler— what  does  not  discharge  liability  for  defective,    p.  262. 

Contributory  negligence — how  question  of,  determined,    p.  116. 

what  to  be  considered  in  determining  question  of.    p.  116. 

what  will  be  considered  in  connection  with  question  of.    p.  165. 

—  when  proof  in  action  for  sidewalk  injury  tends  to  establish,    p.  149. 
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Declarations— when,  as  to  cause  of  injury,  made  to  physician,  incom- 
petent,   p.  148. 
Depot— duty  of  carrier  with  respect  to.    p.  054. 

what  does  not  excuse  duty  of  carrier  to  light,    p.  654. 

Ejection  of  passenger—  authority  of  brakeman  for,  must  be  proved. 

p.  439. 
Electricity— degree  of  care  required  of  person  using,    p.  6. 
Instruction— when,  upon  liability  for  injury  caused  by  excessive  speed 

of  automobile,  not  erroneous,    p.  159. 
Master— when  negligence  of  foreman  will  not  charge,    p.  454. 
Measure  of  damages — when  instruction  as  to,  in  death  case,  erroneous, 

p.  833. 
Medical  examination— refusal  to  submit  to,  incompetent  to  be  shown. 

p.  545. 
Negligence— when  intervention  of  independent  agency  does  not  excuse. 

p.  6. 

when  proof  of  collateral  acts  of,  competent    p.  889. 

Ordinance— when,  prescribing  duties  of  railroads,  applies  for  benefit  of 

employes,    p.  333. 
Ordinary  care— affirmative  proof  of,  essential  to  recovery  in  personal 

injury  action,    p.  400. 

degree  of,  varies  with  danger,    p.  427. 

Pain— what  evidence  competent  as  tending  to  prove,    p.  143. 
Passenger  and  carrier— what  does  not  terminate  relation  of.    p.  293. 
Prior  accident— what  essential  to  competency  of.    p.  143. 

when  evidence  of,  incompetent     p.  143. 

Punitive  damages— what  essential   to  recovery   of,  against   carrier. 

p.  489.  ' 

Railroad  tram— what  constitutes,    p.  293. 
Repairs — evidence  of,  made  after  injury,  incompetent    p.  143. 
Res  ipsa  loquitur — when  rule  of,  applies,    p.  532. 
Right  of  recovery— when  question  of   law  for  court   to  determine. 

p.  400. 
Ringing  of  bell— failure  of,  negligence,    p.  165. 

what  essential  to  recover  for  failure  to.    p.  165. 

when  statute  requiring,  applies,    p.  165. 

Rules  —when  incompetent    p.  545. 

Trespasser— extent  of  right  of  owner  of  land  to  eject    p.  631. 

Vicious  animal— when  recovery  for  injuries  received  from,  cannot  be 

had.    p.  527. 
Wilful  violation  of  afortute— instruction  upon   negligence  erroneous 

where  recovery  can  only  be  upon.    p.  810. 

PERSONAL  PROPERTY. 

Assignment— when  passes  title  to  order  for  payment  of  money,    p.  1. 
Executrix—  when  purchase  by,  though  constructively  fraudulent,  will 

not  be  relieved  against    p.  4. 
Vendor—  what  essential  to  establish  liability  for  delay  in  shipment 

p.  839. 
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PLATS. 

Boundary  line*— when  original  survey  prevails,    p.  804. 
Municipality— extent  of  power  of,  as  to  approval  or  rejection  of  plats, 
p.  449. 

PLEADING. 

BUI  of  exceptions— effect  of  failure  to  certify  that  it  contains  all  the 
evidence,    pp.  106,  256. 

<—  what  does  not  constitute,    p.  282. 

when  absence  of,  will  result  in  affirmance,    p.  282. 

Bill  of  particular s— when  need  not  claim  interest,    p.  87. 

Common  counts — when  recovery  may  be  had  under,    p.  514. 

Cross-bill— essential  to  granting  of  affirmative  relief,    p.  408. 

Declaration— effect  of  filing  additional  counts  to.    p.  826. 

what  element  of  damages  must  be  alleged  in.    p.  846. 

when  allegations  of,  treated  as  surplusage,    p.  471. 

when  sufficient,  upon  insurance  policy,    p.  471. 

within  what  time  plaintiff  may  file.    p.  98. 

Demurrer—  what  not  reached  by  general    p.  106. 

when  action  of  court  in  overruling,  cannot  be  urged  as  error. 

p.  658. 

Information— when  properly  amended,    p.  78. 

Injunction— verification  of  bill  for,  held  insufficient    p.  650. 

Judgment—  when  entry  of,  proper,  notwithstanding  plea  of  general 
issue  remains  undisposed  of.    p.  682. 

when  should  not  be  rendered  upon  sustaining  demurrer  to  declara- 
tion,   p.  826. 

Jurisdiction- when  form  of  plea  to,  sufficient    p.  106. 

Multifarious— when  bill  of  complaint  is.    p.  555. 

Recoupment— extent  to  which  available,    p.  487. 

Set-off—  when  should  be  pleaded,    p.  87. 

Variance— when  objection  of,  should  be  raised,    pp.  148,  262. 

Verdict— one  good  count  sufficient  to  sustain,    p.  262. 

Warranty— when  allegations  of  fulfillment  of,  not  essential  to  recovery 
of  purchase  price,    p.  514. 

PRACTICE. 

Amendment— when  making,  without  leave  of  court,  cannot  be  ob- 
jected to.    p.  78. 

Appeal— when,  improperly  perfected,    p.  77. 

—  when  irregularity  in  perfecting,  waived,    p.  78. 

when  order  granting,  not  essential  to  right  of.    p.  26. 

Argument  of  counsel— when  cannot  be  complained  of.    p.  175. 

when  not  improper,    p.  175. 

Assessment  of  damages— what  evidence  sufficient  to  support    p.  471. 

Bill  of  exceptions — effect  of  failure  to  certify  that  it  contains  all  the 
evidence,    pp.  106,  256. 

what  does  not  constitute,    p.  282. 
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£&  of  *xcri4\**n»—  when  absence  of,  srill  result  in  aJfirananee-    p.  282. 
i?  «7  o/  particular* — when  need  not  claim  mt 
f'mte^bm    essential  to  granting  of  affirmative 
Urree    extent  of  court's  poorer  after  lapse  of 

upon  what,  most  be  predicated,     p.  408. 

I  decree  r>f  d  irorw — when  cannot  be  net  aside. 
wh*-n  provisions  of,  lor  benefit  of  wife,  i 

P.S4. 
I*eiar-ith>n — effect  of  filnr  additional  cotmsi  sol     pu  ! 

viuun  what  time  plaiutiff  mar  file,     p.  99L 

f*r/a«;r— what  admitted  by.    p.  4TL 

wht-u  counter-aftsiiarits  competent  on  i 

w:irn  mxijo  to  set  astde.  properij  denied. 

when  not  set  aside,    p.  471. 

X*f  mmrrtr — what  not  reached  br  general,     p.  IOC 

when  action  of  cooxt  in  overruling,  cannot  be  urged  as  error. 

p.  «58L 
Dm  huge  district — who  cannot  attack  legal  organfrarion  of.     p.  St. 
£j*v;>.V>a— when  iiwuiiil  to  save  qm irion  for  review,     p.  342. 
—  when  not  neceasarr  to  preserve  qiii  ■ta.m  for  let  tear.    pu  SSaV 
Krrort  astigvi — when  will  not  be  considered,     p.  9C5. 
Fit*  i^tg*  of  ef.inctilor— when,  will  not  be  set  aside  on  review,    p.  1L 
G:  **ral  o>\*~:u>* — when  will  not  avail,     p.  15tL 
/i'-»nw/i.fli — when  property  amended,    p.  78L 
/ .   ;  -.^i  »» — rerincatioQ  of  bill  for.  held  insafficient.     p.  69ft. 
Ju  ijabeaf —when  entry  of.  proper,  notwithstanding  plen  of  general 

fc^iererniiasimibposedoL    p.  CSS. 
when&hxild  not  hi  imiliiril  iijiiw  — liiniiii.  ill  11111111 1  in  iln  In  11 

ti>o.     p.  S36. 
J  i-:*i ,>*i  ^»_wrv>n  f  jrm  of  p!ea  to,  sufficient,     p.  lOi. 
J  ■  -i*i  .>#i..ia  ff  j*ixi>« — ri^bt  of  plaintiff  to  bring  claim  within,     pw  Stl 
Jfi tier $  <  1  f ;  1.7  —  waen  ojocn^i ve  upon  court,     p. 574. 
J/,  N-*«t  for  aor  frial — what  sufficient  presentation  of,  So  puun  cause 

f».r  review,     p.  4mL 
J/> i..-.*  to  *jnc:*  i*— when  picumes  nothing  for  review,    pw  a, 

when  too  late,    p.  6>x 

J£  >-:>*  fo  «fribf~wSea  shxil-J  be  allowed,    p.  143L 

AV  -."»  •i.V>->nr*«i  ers  1?  v**— when  ground  for  new  triaL     p.  StS. 

/\nfMr.*->-y  iA*?nu-.'.oA— how  motion  for,  So  be  nasi  ah  1  uL     pp.  531, 

when  property  denied,    p.  1S3. 

when  shoaid  be  given,    p.  &». 

HthfiriH.j—wtai  cannot  be  urged  upon  apfrfiemtiaBi  foe     p.  4SL 
i&xfcij-fe*  ofcvxrt — when  impr:»per.     p.  13*\. 

B*ri  r*-m^t  0/ /«»-»— when  refusal  of  court  to  order,  aval  error,    p.  331 
iferrw-^iJ-^pprii^-s  fa  jue  to  ^  briefs  ground  for.     p*.  Stt. 

when  errors  wul  not  effect,     p.  3*4. 

«r**en  must  be  as  to  ail  d-*feo  lams,    p.  10*. 

S--t->J— wLen  should  be  plea  led.     p.  87. 
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PLATS. 

Boundary  lines— when  original  survey  prevails,    p.  804. 
Municipality— extent  of  power  of,  as  to  approval  or  rejection  of  plats, 
p.  449. 

PLEADING. 

BUI  of  exceptions— effect  of  failure  to  certify  that  it  contains  all  the 
evidence,    pp.  106,  256. 

what  does  not  constitute,    p.  282. 

when  absence  of,  will  result  in  affirmance,    p.  282. 

Bill  of  particulars— when  need  not  claim  interest,    p.  87. 

Common  counts— when  recovery  may  be  had  under,    p.  514. 

Cross-bill— essential  to  granting  of  affirmative  relief,    p.  408. 

Declaration — effect  of  filing  additional  counts  to.    p.  826. 

what  element  of  damages  must  be  alleged  in.    p.  846. 

when  allegations  of,  treated  as  surplusage,    p.  471. 

when  sufficient,  upon  insurance  policy,    p.  471. 

within  what  time  plaintiff  may  file.    p.  98. 

Demurrer— what  not  reached  by  general    p.  106. 

when  action  of  court  in  overruling,  cannot  be  urged  as  error. 

p.  658. 

Information— when  properly  amended,    p.  78. 

Injunction— verification  of  bill  for,  held  insufficient    p.  650. 

Judgment— when  entry  of,  proper,  notwithstanding  plea  of  general 
issue  remains  undisposed  of.    p.  682. 

when  should  not  be  rendered  upon  sustaining  demurrer  to  declara- 
tion,   p.  826. 

Jurisdiction— when  form  of  plea  to,  sufficient,    p.  106. 

Multifarious— when  bill  of  complaint  is.    p.  555. 

Recoupment— extent  to  which  available,    p.  437. 

Set-off—  when  should  be  pleaded,    p.  87. 

Variance— when  objection  of,  should  be  raised,    pp.  148,  262. 

Verdict— one  good  count  sufficient  to  sustain,    p.  262. 

Warranty— when  allegations  of  fulfillment  of,  not  essential  to  recovery 
of  purchase  price,    p.  514. 

PRACTICE. 

Amendment— when  making,  without  leave  of  court,  cannot  be  ob- 
jected to.    p.  78. 

Appeal— when,  improperly  perfected,    p.  77. 

when  irregularity  in  perfecting,  waived,    p.  78. 

when  order  granting,  not  essential  to  right  of.    p.  26. 

Argument  of  counsel— when  cannot  be  complained  of.    p.  175. 

when  not  improper,    p.  175. 

Assessment  of  damages— what  evidence  sufficient  to  support    p.  471. 

Bill  of  exceptions— effect  of  failure  to  certify  that  it  contains  all  the 
evidence,    pp.  106,  256. 

what  does  not  constitute,    p.  282. 
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Bill  of  exceptions— when  absence  of,  will  result  in  affirmance,    p.  282b 

Bill  of  particulars— when  need  not  claim  interest,    p.  87. 

Cross-bill— essential  to  granting  of  affirmative  relief,    p.  408. 

Decree— extent  of  court's  power  after  lapse  of  entry  term.    p.  488. 

upon  what,  must  be  predicated,     p.  408. 

Ifecree  of  divorce— when  cannot  be  set  aside,    p.  94. 

when  provisions  of,  for  benefit  of  wife,  should  not  be  disturbed. 

p.  94. 

Declaration— effect  of  filing  additional  counts  to.    p.  826. 

within  what  time  plaintiff  may  file.    p.  93. 

Default— what  admitted  by.    p.  471. 

when  counter-affidavits  competent  on  motion  to  set  aside,    p.  540. 

when  motion  to  set  aside,  properly  denied,    p.  540. 

when  not  set  aside,    p.  471. 

Demurrer — what  not  reached  by  general,    p.  106. 

when  action  of  court  in  overruling,  cannot  be  urged  as  error. 

p.  658. 

Drainage  district — who  cannot  attack  legal  organization  of.    p.  81. 

Exception— when  essential  to  save  question  for  review,    p.  342. 

when  not  necessary  to  preserve  question  for  review,    p.  826. 

Errors  assigned— when  will  not  be  considered,     p.  565. 

Findings  of  chancellor— when,  will  not  be  set  aside  on  review,    p.  11. 

General  objection — when  will  not  avail    p.  159. 

Information — when  properly  amended,    p.  78. 

Injunction— verification  of  bill  for,  held  insufficient,    p.  650. 

Judgment— when  entry  of,  proper,  notwithstanding  plea  of  general 
issue  remains  undisposed  of.    p.  63&. 

when  should  not  be  rendered  upon  sustaining  demurrer  to  declara- 
tion,   p.  326. 

Jurisdiction— when  form  of  plea  to,  sufficient,    p.  106. 

Jurisdiction  of  justice — right  of  plaintiff  to  bring  claim  within,    p.  342. 

Master's  finding— wh&a  conclusive  upon  court,    p.  574. 

Motion  for  new  trial — what  sufficient  presentation  of,  to  preserve  cause 
for  review,     p.  401. 

Motion  to  exclude— when  preserves  nothing  for  review,    p.  52. 

when  too  late.    p.  655. 

Motion  to  strike— when  should  be  allowed,    p.  148. 

Newly  discovered  evidence— when  ground  for  new  trial,    p.  542. 

Peremptory  instruction— how  motion  for,  to  be  considered,  pp.  581, 
558. 

when  properly  denied,    p.  183. 

when  should  be  given,    p.  330. 

Rehearing— what  cannot  be  urged  upon  application  for.    p.  489. 

Remarks  of  court— when  improper,     p.  189. 

Retirement  of  jury— when  refusal  of  court  to  order,  not  error,    p.  833. 

Reversal— xopei lee's  failure  to  file  briefs  ground  for.    p.  245. 

when  errors  will  not  effect,     p.  854. 

when  must  be  as  to  all  defendants,    p.  106. 

Set-off— when  should  be  pleaded,    p.  87. 
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Solicitor's  fees—when  should  be  apportioned  in  partition  proceeding. 

p.  129. 
Special  interrogatory— when  improperly  submitted  to  jury.     p.  559. 
Tender— when  not  essential  to  maintenance  of  action,    p.  198. 
Variance— when  objection  of,  should  be  raised,    pp.  148,  202. 
Verdict— interest  allowable  upon.    p.  87. 

when  excessive,    p.  545. 

— —  when  not  disturbed  as  excessive,    p.  600. 

Verdicts— when  not  disturbed,    pp.  36,  174,  183,  192,  258,  284,  328,  844, 

889,  612. 

when  not  excessive,    pp.  175,  823. 

when  set  aside,    pp.  103,  275. 

Writ  of  certiorari— what  will  not  be  treated  as  return  to.    p.  81, 
when  motion  to  quash  to  be  made.    p.  81. 

PRESUMPTIONS. 
Res  ipsa  loquitur— when  rule  of  applies,    p.  533. 
PRINCIPAL  AND  AGENT. 
Assignment  of  wages— how  power  to  fill  blanks  in,  construed,    p.  287. 
Broker— when  not  entitled  to  commissions,    p.  21. 

PROBATE  COURTS. 

BUI  of  review— equity  jurisdiction  of  courts  of  probate  does  not  extend 
to.    p.  483. 

PROMISSORY  NOTES. 

Jndorser— what  not  essential  to  discharge  of.    p.  203. 
when  delay  in  presenting  discharges,    p.  203. 

PUBLIC  POLICY. 
Contract— when  void  as  against  public  policy,    p.  40. 

RAILROADS. 

Depot —duty  of  carrier  with  respect  to.    p.  654. 

what  does  not  excuse  duty  of  carrier  to  light,    p.  654. 

Ejection  of  passenger— authority  of  brakeman  for,  must  be  proved. 

p.  489. 
Fence— duty  of  railroad  company  to.    p.  505. 
Loss  of  baggage— when  common  carrier  liable  as  common  bailee  for. 

p.  359. 
Mandamus— when  does  not  lie  to  compel  running  of  trains,    pp.  422, 

431. 
Ordinance— when,  prescribing  duties  of  railroads,  applies  for  benefit  of 

employes,    p.  833. 
Passenger  and  carrier— what  does  not  terminate  relation  of.    p.  293. 
Public  policy— when  contract  for  exemption  from  liability  void  as 

against,    p.  569. 
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Punitive  damages — what  essential   to   recovery  of,  against  carrier. 

p.  489. 
Railroad  train— what  constitutes,    p.  298. 
Ringing  of  bell—  failure  of,  negligence,    p.  165. 

what  essential  to  recover  for  failure  to.    p.  165. 

when  statute  requiring,  applies,    p.  165. 

REAL  PROPERTY. 

Bargain  and  sale— when  contract  insufficient  as.    p.  495. 
Boundary  lines — when  original  survey  prevails,    p.  304. 
Dower— extent  of  widow's,  in  homestead  premises,    p.  370. 

when  estoppel  to  assert,  as  against  lien  claimant,  arises,    p.  227. 

Forcible  entry  and  detainer— what  not  issue  in.    p.  194. 

what  proof  essential  to  recover  in.    p.  194. 

when  does  not  lie.    p.  194. 

when  form  of  judgment  in,  will  not  reverse,    p.  194. 

Highway— what  essential  to  dedication  of,  at  common  law.    p.  154. 

what  essential  to  establish,  by  prescription,    p.  154. 

Homestead— by  what  law  right  of.  determined,    p.  870. 

Homestead  estate— when  should  not  contribute  to  payment  of  mortgage 

debt     p.  870.- 
Improvements— when  reimbursement  for,  cannot  be  obtained,    p.  82. 
Plat  of  subdivision — extent  of  power  of  municipality  as  to  approval  or 

rejection,    p.  449. 
Statute  of  Frauds— when  contract  for  conveyance  of   land  within. 

p.  495. 
Subrogation — when  applies  as  against  dower  claimant,    p.  227. 
Trespasser— extent  of  right  of  owner  of  land  to  eject    p.  631. 

RECOGNIZANCE. 
Discharge—  what  does  not    p.  78. 

RECOUPMENT. 
Available— extent  to  which,  is.    p.  437. 

REDEMPTION. 
Laches— when  bars  right  of  redemption,    p.  648. 

RELEASES. 
BUI  to  set  aside— when  cannot  be  maintained,    p.  415. 

REPLEVIN. 

Demand— when  not  essential  to  maintenance  of.    p.  550, 
Fraudulent  conveyance— what  essential  to  constitute,  as  against  third 
party,    p.  550. 

RES  JUDICATA. 

Appellate  Court— when  judgment  of,  is. .  p.  246, 
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SALES. 

Executrix— when  purchase  by,  though  constructively  fraudulent,  will 

not  be  relieved  against    p.  4. 
Vendor— what  essential  to  establish  liability  for  delay  in  shipment. 

p.  839. 

SCHOOLS. 

Board  of  education — when  courts  will  not  interfere  with.    p.  617. 
Injunction— what  does  not  confer  jurisdiction  to  award,  as  against 
board  of  education,    p.  617. 

SEPARATE  MAINTENANCE. 
Maintained— when  proceeding  for,  cannot  be.    p.  408. 

SET-OFF. 

Plea— when  essential  to  defense  of  set  off.    p.  87. 
Recoupment — extent  to  which,  available,    p.  437. 

SIDEWALKS. 

Contributory  negligence — when   proof  in   action  for   sidewalk  injury 
tends  to  establish,    p.  149. 

SPECIAL  INTERROGATORIES. 
Improperly  submitted— when  special  interrogatories  are.    p.  559. 

SPECIFIC  PERFORMANCE. 

Contract— when  not  specifically  enforced,    p.  495. 

Verbal  agreements--  when  not  specifically  enforced,    p.  184. 

when  will  be  specifically  enforced,    p.  183. 

STATUTE  OF  FRAUDa 

Conveyance  of  land— when  contract  for,  within,    p.  495. 

Specific  performance— when  verbal    agreements,  within  Statute   of 

Frauds,  will  be  enforced,    p.  133. 
when  verbal  agreement  for  telephone  service  within  Statute  of 

Frauds  will  not  be  enforced,    p.  184. 

STATUTE  OF  LIMITATIONS. 

Creditor's  bill— when  barred  by  laches,    p.  639. 

Insurance  policy— what  does  not  arrest  running  of  limitation  clause  in. 

p.  138. 
when   action  should  be  instituted  by  virtue  of  limitation  clause. 

p.  188. 
Redemption— when  barred  by  laches,    p.  648. 
Services  rendered— when  statute  begins  to  run  against  claim  predicated 

upon.    p.  26. 
Section  25— construed,    p.  246. 
Vol.  cxxii  44 
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STATUTORY   CONSTRUCTION. 

Election  Act—"  day  "  as  used  in,  defined,    p.  898. 

section  79  construed,    p.  898. 

Exemption— haw  statute  providing  for,  construed,    p.  217. 
Federal  statute — what  construction  given  to.    p.  40. 
Garnishment— act  of  1897  as  to  executors  construed,    p.  109. 
Practice  of  medicine— how  statute  providing  for  penalty  for,  without 

license,  construed,    p.  88. 
to  whom  statute  providing  for  peualty  for,  without  license,  does 

not  apply,    p.  88. 
Ringing  of  bell— when  statute  requiring,  applies,    p.  165. 
Statute  of  Limitations— section  25  construed,    p.  246. 
Wife  abandonment— how  statute   providing  penalty  for,  construed. 

p.  228. 

STREETS  AND  ALLEYS. 
Highway— what  essential  to  dedication  of,  at  common, law.    p.  154. 

what  essential  to  establish,  by  prescription,    p.  154. 

when  evidence  does  not  establish,    p.  154. 

SUBROGATION. 
Dower  claimant— when  subrogation  applies  as  against    p.  227. 

SURETYSHIPS. 

Bail  bond— when  discharged,    p.  60. 

Guardian's  bond— when  recovery  oannot  be  had  upon.    p.  444. 

Indoraer— what  not  essential  to  discharge  of.    p.  208. 

when  delay  in  presenting  discharges,    p.  208. 

Principal  and  bail — when  relation  of,  ceases,    p.  60. 
Recognizance-— what  does  not  discharge,    p.  78. 

TELEPHONE  COMPANIES. 

Specific  performance— when  verbal  agreement  for  telephone  service 
within  Statute  of  Frauds  will  not  be  enforced,    p.  134. 

TENDER. 
Maintenance  of  action—  when  tender  not  essential  to.    p.  198. 

^TOWNSHIPS. 
Pauper— when  town  liable  for  keep  of.    p.  23, 

TRESPASS. 

Oioner  of  stock— duty  of,  to  prevent  trespass,    p.  658. 

when  not  liable  for  trespass,    p.  658. 

Trespasser— extent  of  right  of  owner  of  land  to  eject    p.  681, 


